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Page  443,  line  13.  For  ''Rex  v.  Telmosse  (1944),  82  C.C.C. 
133”  read  ''Rex  v.  Telmosse  (1944) , 83  C.C.C.  133”. 

Page  499,  line  22.  For  “apply  them  liberally”  read  “apply 
them  literally”. 

Page  536,  line  17.  For  “other  than  those  to  his  wife  and 
to  the  respondent”  read  “other  than  those  to  his  wife  and  to 
the  appellant”. 

Page  830,  line  29.  For  “by  his  will  be  declared”  read  “by 
his  will  he  declared”. 


REPORTS  OF  GASES 


DETERMINED  IN  THE 

SUPREME  COURT  OF  ONTARIO 

1952 


[COURT  OF  APPEAL.] 

Rex  V.  Carey* 

Criminal  Law  — Punishment  — Proceedings  between  Conviction  and 
Sentence  — Necessity  for  Presence  of  Accused  and  Counsel  when 
Statements  or  Representations  Made,  and  for  Opportunity  to  Con- 
tradict — Impropriety  of  Receiving  ex  parte  Statements. 

A judge  or  magistrate  who  is  about  to  impose  sentence  upon  a person 
convicted  before  him  has  a right  to  inquire  into  any  matter  on  which 
he  desires  information.  He  may  hear  evidence  from  the  Crown  or 
the  prisoner,  either  viva  voce  or  by  affidavit,  and  may  accept  hearsay 
evidence  as  to  character,  or  act  merely  upon  statements  of  counsel. 
He  has,  however,  no  right  to  make  private  inquiries  or  to  receive  ex 
parte  statements  from  any  person;  all  information  proper  for  his 
consideration  in  connection  with  sentence  should  be  given  in  open 
court  in  the  presence  of  the  prisoner  and  with  full  opportunity  for 
him  or  his  counsel  to  challenge  or  contradict  any  statements  made. 
The  consent  of  counsel  cannot  confer  a right  to  make  private  inquiries. 
{Per  Henderson  and  Laidlaw  JJ.A.). 

Sentence  of  20  years’  imprisonment  for  rape  affirmed.  {Per  curiam.) 

An  appeal  by  the  accused  from  a sentence  of  20  years' 
imprisonment  imposed  on  him  by  McRuer  C.J.H.C.  on  a con- 
viction for  rape. 

21st  November  1951.  The  appeal  was  heard  by  Henderson, 
Laidlaw  and  Hogg  JJ.A. 

G.  A.  Martin,  K.C.,  for  the  accused,  appellant. 

C.  P.  Hope,  K.C.,  for  the  Attorney-General,  respondent. 

6th  December  1951.  Henderson  J.A.: — I have  had  the  priv- 
ilege of  reading  the  opinion  of  my  brother  Laidlaw  and  I agree 
with  his  statement  of  this  case,  and  with  his  review  of  the 
authorities.  In  my  opinion  every  prisoner  (and  his  counsel)  is 
entitled  to  be  present  and  to  hear  and  reply  to  anything  offered 
to  the  trial  judge  or  magistrate  who  is  to  pass  sentence  upon 
him. 
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Laidlaw  J.A.: — After  trial  before  the  Chief  Justice  of  the 
High  Court  and  a jury  the  appellant  was  convicted  on  the  4th 
April  1951  on  a charge  of  rape.  On  the  following  day  he  was 
sentenced  to  a term  of  imprisonment  of  twenty  years.  He 
appealed  to  this  Court  from  his  conviction  and  from  his  sen- 
tence, but  when  the  matter  came  on  for  hearing  the  appeal  from 
conviction  was  abandoned.  Judgment  in  the  matter  of  the 
appeal  from  sentence  was  reserved  to  permit  an  expression  of 
certain  views  as  to  the  practice  of  receiving  information  after 
conviction  to  assist  the  Court  when  it  is  considering  the  sen- 
tence to  be  passed  on  a convicted  person. 

After  the  verdict  of  the  jury  in  the  case  at  bar,  there  was 
a discussion  in  court,  which  appears  from  the  record  of  pro- 
ceedings as  follows: 

'‘His  Lordship:  ...  I notice  that  Dr.  Tennant’s  name  is 
on  the  indictment.  I saw  him  here. 

“Mr.  Bradshaw:  Unfortunately,  my  Lord,  he  left  at  the 
end  of  the  evidence. 

“His  Lordship:  When  one  considers  what  a dreadful  case 
this  is,  one  wonders  whether  Dr.  Tennant  has  anything  to 
contribute  for  consideration  on  the  subject  of  sentence. 

“Mr.  Bradshaw:  I may  say,  my  Lord,  that  I spent  some 
hours  with  him  last  evening  and  I am  afraid  he  would  be  of 
little  assistance  to  your  Lordship. 

“His  Lordship:  You  do  not  know  whether  he  would  or  not. 

There  are  different  approaches  in  my  own  mind  to  a problem 
of  this  sort.  Neither  side  needs  to  agree  to  this  unless  you 
wish;  there  is  the  possibility  that  I could  confer  on  the  telephone 
with  Dr.  Tennant. 

“Mr.  Ryan:  I would  be  quite  satisfied  for  you  to  do  so,  my 
Lord. 

“His  Lordship:  You  would  be  glad  if  I would? 

“Mr.  Ryan:  Yes,  by  Lord. 

“His  Lordship:  I always  feel  there  is  something  in  Dr. 
Tennant’s  field  that  brings  a man  to  do  what  this  man  did. 

“Mr.  Ryan  : Particularly  in  cases  of  this  type. 

“His  Lordship:  In  cases  of  this  type.  With  the  consent  of 
counsel  I will  try  to  have  a discussion  with  Dr.  Tennant  at 
Toronto.  He  is  at  Toronto,  isn’t  he? 

“Mr.  Bradshaw:  Yes,  my  Lord. 
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“His  Lordship:  Very  well.  I will  let  it  stand  till  to-morrow 
morning  at  the  opening  of  Court.” 

On  the  following  day,  5th  April,  counsel  for  the  prisoner 
addressed  the  Court  in  the  matter  of  sentence,  and  thereafter 
the  learned  Chief  Justice  expressed  certain  views  before  im- 
posing sentence.  He  did  not  say  whether  or  not  he  had  a dis- 
cussion with  Dr.  Tennant,  as  proposed,  or  whether  he  was 
influenced  in  any  way  or  to  any  extent  by  such  a discussion. 

The  practice  in  England  respecting  the  proof  of  matters 
after  conviction  and  before  sentence  is  set  out  in  Archbold”s 
Criminal  Pleading,  Evidence  and  Practice,  32nd  ed.  1949,  at  pp. 
211-2,  as  follows: 

“It  is  now  the  practice,  after  verdict,  to  hear  evidence  of 
character  generally,  and  of  previous  convictions  not  included 
in  the  indictment.  In  R.  v.  Campbell ^ 75  J.P.  216;  27  T.L.R. 
256;  6 Cr.  App.  R.  131,  the  Court  of  Criminal  Appeal  con- 
sidered that  in  all  trials  after  conviction  there  should  be  given 
accurate  information  as  to  the  general  character  and  other 
material  circumstances  of  the  prisoner  even  though  such  in- 
formation was  not  available  in  the  form  of  evidence  proper, 
and  that  such  information  when  given  could  rightly  be  taken 
into  consideration  by  the  Judge  in  determining  the  quantum  of 
punishment  unless  it  was  challenged  and  contradicted  by  or  on 
behalf  of  the  prisoner,  in  which  case  the  Judge  should  either 
direct  proper  proof  to  be  given  or  should  ignore  the  informa- 
tion. It  is  important  that  there  should  be  precision  and  ac- 
curacy in  any  such  information.” 

In  Rex  V.  Van  Pelz,  [1943]  K.B.  157,  [1943]  1 All  E.R.  36, 
29  Cr.  App.  R.  10,  Viscount  Caldecote  C.J.  enlarges  on  what 
was  said  by  Lord  Alverstone  C.J.  in  Rex  v.  Campbell,  supra, 
and  makes  it  plain  that  it  is  the  right  of  the  Court  “to  inquire 
into  any  matter  on  which  the  court  itself  thinks  it  right  to 
ask  for  information”. 

The  Court  will  hear  evidence  from  the  Crown  or  the  prisoner, 
either  viva  voce  or  by  affidavit:  Rex  v.  Bunts  et  al.  (1788),  2 
Term.  Rep.  683,  100  E.R.  368;  Rex  v.  Cox  et  al.  (1831),  4 C.  & 
P.  538,  172  E.R.  815;  Rex  v.  Dignam  (1837),  7 Ad.  & El.  593, 
112  E.R.  593.  See  also  Rex  v.  Rowluk  (1915),  8 W.W.R.  995, 
24  C.C.C.  127;  Rex  v.  Bright,  [1916]  2 K.B.  441,  12  Cr.  App.  R. 
69;  and  Rex  v.  Whepdale,  22  Sask.  L.R.  148,  49  C.C.C.  62, 
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[1927]  3 W.W.R.  704.  The  judge  can  accept  hearsay  evidence 
of  the  character  of  the  prisoner:  Rex  v.  Marquis  (1951),  35 
Cr.  App.  R.  33. 

In  the  latter  case  Lord  Goddard  C.J.  said:  “ ...  it  is  always 
perfectly  proper  to  take  into  account  any  information  which 
can  be  given,  either  for  or  against  the  prisoner,  although  the 
matter  is  not  proved  with  the  strictness  which  would  be  neces- 
sary to  prove  an  issue  during  the  trial.” 

And  again  he  said:  “After  conviction,  any  information  which 
can  be  put  before  the  Court  can  be  put  before  it  in  any  manner 
which  the  Court  will  accept.” 

It  is  not  uncommon  for  judges  to  act  merely  upon  state- 
ments of  counsel:  Rex  v.  Pender  (Pinder),  19  Alta.  L.R.  548, 
40  C.C.C.  272,  [1923]  2 W.W.R.  997,  [1923]  3 D.L.R  707.  A 
very  helpful  collection  of  cases  may  be  found  in  Tremeear’s 
Criminal  Code,  5th  ed.  1944,  by  A.  B.  Harvey,  K.C.,  at  pp.  1356-7, 
and  1950  supplement,  p.  248. 

There  is  no  suggestion  in  any  of  the  cases  to  which  I have 
referred  or  others  which  I have  read  that  a judge  has  any 
right  to  make  private  inquiries  or  to  receive  any  information 
from  ex  parte  statements  made  by  any  person.  On  the  con- 
trary, it  is  plain  to  me  from  those  cases  that  all  information 
proper  for  the  assistance  of  a judge  when  he  is  considering  the 
sentence  that  ought  to  be  imposed  on  a person  should  be  given 
in  open  court  in  the  presence  of  the  prisoner  and  with  full 
opportunity  to  the  prisoner  and  his  counsel  to  challenge  or 
contradict  any  of  the  statements.  That  is  clearly  indicated  in 
Rex  V.  Butterwasser , [1948]  1 K.B.  4,  [1947]  2 All  E.R.  415, 
32  Cr.  App.  R.  81,  discussd  in  Rex  v.  Benson  and  Stevenson 
(1951),  3 W.W.R.  (N.S.)  29,  100  C.C.C.  247,  13  C.R.  1.  The 
point  was  discussed  in  Rex  v.  Edwards  (1907),  17  Man.  R.  288, 
13  C.C.C.  202,  7 W.L.R.  1 (quoted  in  Tremeear,  op.  cit.,,  at  p. 
1357).  Phippen  J.A.  said: 

“The  question  has  been  raised  before  us  as  to  how  far  a 
judge  or  magistrate  in  dealing  with  a convicted  person  may  take 
ex  parte  statements  or  make  private  inquiries  into  the  prisoner’s 
past  life.  A prisoner  pleads  guilty  to  a crime  charged.  The 
judge  may  sentence  him  anything,  say,  from  a year  in  jail  to 
20  years  in  the  penitentiary.  How  is  he  to  determine  what 
sentence  will  best  serve  the  ends  of  justice  if  he  knows  nothing 
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beyond  the  statement  in  the  formal  indictment  and  the  plea 
admitting  guilt?”  The  editor  of  Tremeear  comments  as  follows: 

“The  obvious  answer  would  appear  to  be  that  the  judge  is 
entitled  to  acquire  this  further  information,  and  should  do  so, 
but  that  he  should  not  allow  it  to  be  given  to  him  except  in 
the  presence  of  accused,  who  is  thus  enabled  to  protest  if  it  is 
inaccurate.” 

I refer  also  to  Rex  v.  Lim  Gim,  39  B.C.R.  457,  49  C.C.C.  255, 
[1928]  1 D.L.R.  1038,  and  to  Rex  v.  Markoff  et  al.,  [1936]  3 
W.W.R.  667,  67  C.C.C.  308,  [1937]  1 D.L.R.  77.  In  the  latter 
case  Martin  J.A.  said: 

“From  this  statement  of  the  practice  it  appears  clear  that 
information  as  to  the  general  character  of  the  accused  and 
other  material  circumstances  may  be  given  after  conviction, 
even  though  not  in  the  form  of  evidence  proper;  and  it  seems 
to  follow  that  in  cases  where  the  accused  pleads  guilty  and  no 
evidence  is  given  that  the  Judge  or  magistrate  may  properly 
hear  a statement  from  a police  officer  of  the  facts  gathered  by 
him  in  his  investigation  of  the  crime;  such  statements,  however, 
should  be  made  in  the  presence  of  the  accused  and,  if  challenged 
by  the  accused,  proper  proof  should  be  required  or  the  informa- 
tion so  obtained  should  be  ignored  by  the  Court  in  passing 
sentence.  Care  on  the  part  of  the  Court  in  determining  what 
is  fact  and  what  is  rumour  in  the  information  thus  obtained 
and  in  seeing  that  the  accused,  if  he  so  desires,  exercises  his 
right  to  controvert  any  of  the  statements  so  made  will  always 
prevent  any  injustice  being  done;  and  I have  no  doubt  that  in 
many  cases  the  prisoner  will  benefit  from  the  practice.” 

It  remains  only  for  me  to  say  that,  in  my  opinion,  consent 
of  counsel  for  the  prosecution  and  for  the  prisoner  cannot  con- 
fer upon  the  Court  a right  to  make  private  inquiries  or  receive 
information  for  the  purpose  of  assisting  in  determining  the 
appropriate  sentence  to  impose  on  a prisoner  in  any  way  other 
than  in  accordance  with  the  settled  practice  of  the  Court. 

During  the  argument  of  the  appeal,  attention  was  directed 
to  s.  1054A  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  enacted 
by  1948,  c.  39,  s.  43.  That  section  empowers  the  Court  before 
passing  sentence  to  hear  evidence  as  to  whether  the  offender 
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is  a criminal  sexual  psychopath.  The  power  so  given  to  the 
Court  is  a discretionary  one.  It  may  be  exercised  by  the  Court 
on  its  own  motion  without  application  by  counsel  for  the  prose- 
cution or  for  the  prisoner,  and  the  exercise  of  the  power  does 
not  depend  in  any  way  upon  the  consent  of  counsel.  Counsel 
for  the  Crown  and  for  the  appellant  in  this  case  agree  that 
the  learned  Chief  Justice  might  have  proceeded  under  the 
provisions  of  that  section  if  in  his  discretion  he  had  chosen 
so  to  do.  Counsel  for  the  appellant  stated,  however,  that  he 
did  not  rest  his  appeal  on  the  ground  that  the  Court  ought  to 
have  exercised  the  power  given  to  the  Court  by  that  section, 
nor  did  he  rely  on  the  ground  that  the  learned  Chief  Justice 
did  not  follow  the  proper  practice  in  seeking  and  perhaps  re- 
ceiving information  to  aid  him  to  decide  the  appropriate  sen- 
tence to  impose  on  the  prisoner.  His  sole  ground  of  appeal  is 
that  the  sentence  is  not  in  accordance  with  the  proper  prin- 
ciples relating  thereto;  that  it  is  inconsistent  with  sentences  of 
the  Court  in  comparable  cases;  and  that  in  the  light  of  all  the 
circumstances  it  is  unjust  and  improper.  I cannot  give  effect 
to  any  of  those  grounds  of  appeal.  I can  discover  no  error  in 
principle,  and,  although  the  sentence  is  a very  severe  one,  counsel 
for  the  appellant  has  not  satisfied  me  that  there  is  any  ground 
upon  which  this  Court  would  be  warranted  in  interfering  with 
the  term. 

I would  dismiss  the  appeal  from  sentence.  The  time  served 
by  the  prisoner  pending  the  determination  of  the  appeal  should 
count  as  part  of  the  term  of  imprisonment  under  his  sentence. 

Hogg  J.A.: — I fully  agree  with  my  brother  Laidlaw  that 
the  sentence  imposed  on  the  appellant  by  the  learned  trial 
judge  should  be  confirmed. 

The  appellant  did  not  base  any  ground  of  appeal  upon  the 
fact  that  the  trial  judge  had  sought  information  from  Dr. 
Tennant  in  an  endeavour  to  decide  upon  a sentence  which 
might  be  fair  and  just  with  respect  to  the  prisoner,  and  I have 
therefore  not  given  consideration  to  the  question  as  to  the  right 
of  a trial  judge  to  make  such  inquiries. 

Appeal  dismissed. 

Solicitor  for  the  accused,  appellant:  Stuart  Ryan,  Port  Hope. 
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[JUDSON  J.] 

Tarr  v*  Westchester  Fire  Insurance  Company. 

Insurance  — Warranties  and  Representations  — Special  Stipulation  in 
Policy  of  Fire  Insurance  — Validity  — The  Insurance  Act,  R.S.O. 
1950,  c.  183,  s.  113. 

A special  clause  was  inserted  in  policies  of  insurance  on  tobacco  in  a 
processing  barn,  and  on  the  barn  itself,  as  follows:  “No  steamer  will 
be  left  operating  unattended  either  day  or  night  but  will  be  banked 
if  coal  or  wood  operated,  or  entirely  shut  off  if  oil  operated  during 
the  night  and  at  times  when  an  operator  is  not  in  the  building  . . . ” 

Held,  this  clause  was  just  and  reasonable  within  the  meaning  of  s.  113 
of  The  Insurance  Act  and,  since  the  evidence  clearly  showed  that  the 
insurer  would  not  have  accepted  the  risk  without  the  insertion  of  the 
clause,  and  that  the  premium  was.  lower,  because  of  its  presence  in 
the  policy,  than  it  would  otherwise  have  been,  the  fact  that  the 
insured  had  committed  a breach  of  the  clause  was  a bar  to  his  right 
of  recovery  under  the  policy. 

The  test  to  be  applied  in  determining  whether  a special  clause  is  just 
and  reasonable  within  s.  113  is  whether  it  was  just  and  reasonable 
that  the  clause  should  be  exacted  by  the  insurer  in  the  circumstances 
of  the  particular  case  existing  when  the  policy  was  issued.  Ballagh 
V.  The  Royal  Mutual  Fire  Insurance  Company  (1880),  5 O.A.R.  87; 
McKay  v.  The  Norwich  Union  Insurance  Company  (1895),  27  O.R.  251; 
Moran  v.  North  Empire  Fire  Insurance  Co.  (1917),  10  Alta.  L.R.  339, 
applied. 

Insurance  — Warranties  and  Representations  — Materiality  — Owner- 
ship of  Insured  Property. 

A purchaser  of  land  under  an  agreement  for  sale  is  an  “owner”,  and 
entitled  to  describe  himself  as  such  in  an  application  for  fire  insur- 
ance. Marshall  v.  The  Wawanesa  Mutual  Insurance  Company  (1924), 
33  B.C.R.  404;  Burbidge  v.  Halifax  Fire  Insurance  Company  (1930),  2 
M.P.R.  479,  applied.  A failure  to  state  who  holds  the  legal  fee  and 
who  is  interested  as  holder  of  an  encumbrance  or  lien  is  not  a mis- 
representation or  fraudulent  omission  to  communicate  material  in- 
formation. 

Insurance  — • Fire  Insurance  — Fraud  in  Proof  of  Loss  — The  Insurance 
Act,  R.S.O.  1950,  c.  183,  s.  108,  stat.  con.  15. 

Falsity  in  a proof  of  loss  in  matters  not  prescribed  by  statutory  con- 
dition 15  does  not  vitiate  the  claim.  Sokolowsky  v.  Fire  Association 
of  Philadelphia  (1938),  53  B.C.R.  195,  applied.  There  is  no  authority 
in  the  condition  for  requiring  a claimant  to  make  a statement  as  to 
the  ownership  of  the  property  lost;  all  he  is  required  to  declare  is 
the  existence  of  liens  and  encumbrances. 

An  action  for  indemnity  under  four  policies  of  fire  insurance. 

30th  and  31st  October  1951.  The  action  was  tried  by  Judson 
J.  without  a jury  at  Simcoe. 

J.  H.  Amys,  K.C.,  and  A.  W.  Winter ^ for  the  plaintiff. 

W.  E.  McLean,  K.C.,  for  the  defendant. 

7th  December  1951.  Judson  J.: — ^The  plaintiff  sues  on  four 
policies  of  insurance.  Two  of  them  cover  tobacco  in  a process- 
ing barn,  the  third  covers  the  processing  barn  itself,  and  the 
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fourth  covers  an  ordinary  farm  barn  and  implements.  Payment 
is  resisted  on  all  policies. 

I shall  deal  first  with  the  tobacco  policies.  These  are  nos. 
58729  and  58743,  issued  on  the  23rd  September  1950  and  16th 
October  1950  respectively,  pursuant  to  one  written  application. 
The  application  form  is  headed,  “Application  for  Insurance  on 
Tobacco  Barn”.  The  agent  adapted  it  for  use  in  applying  for 
insurance  on  the  tobacco  by  changing  the  heading  to  “Applica- 
tion for  Insurance  on  Tobacco  in  Barn”.  One  item  of  informa- 
tion asked  for  is  whether  the  applicant  is  the  sole  and  uncon- 
ditional owner  of  the  premises,  that  is,  the  tobacco  barn.  The 
applicant  answered  “Yes”  to  this  question.  In  fact  he  and  his 
wife  have  signed  an  agreement  to  purchase  the  premises  from 
his  wife’s  father  and  mother.  The  defendant  says  that  this 
answer  is  a material  misrepresentation  which  avoids  the  two 
tobacco  policies  under  statutory  condition  no.  1.  Even  assum- 
ing for  the  moment  that  it  was  a material  misrepresentation — 
and  I do  not  think  it  was — statutory  condition  no.  1 avoids  the 
contract  only  as  to  the  property  in  respect  of  which  the  mis- 
representation is  made.  There  was  no  misrepresentation  as  to 
the  ownership  of  the  tobacco.  Consequently  this  defence  fails. 

The  second  defence  on  these  two  policies  is  breach  by  the 
plaintiff  of  the  following  warranty : 

“No  steamer  will  be  left  operating  unattended  either  day  or 
night  but  will  be  banked  if  coal  or  wood  operated,  or  entirely 
shut  off  if  oil  operated  during  the  night  and  at  times  when  an 
operator  is  not  in  the  building,  and  no  open  fires  will  be  used 
and  no  smoking  will  be  permitted  in  the  building.” 

The  plaintiff  used  a steamer  fired  by  natural  gas  for  the 
purpose  of  processing  his  tobacco.  On  the  morning  of  the  fire, 
29th  January  1951,  he  got  up  about  5 a.m.  and  lit  the  steamer 
and  waited  about  15  minutes  to  see  that  it  was  going  properly. 
Then  he  went  to  another  barn,  about  50  feet  away,  to  attend 
to  his  animals.  He  was  gone  about  10  or  15  minutes,  and  the 
fire  broke  out  during  his  absence.  The  tobacco  and  the  barn 
were  a total  loss. 

This  clause  is  authorized  by  s.  113  of  The  Insurance  Act, 
R.S.O.  1950,  c.  183,  which  provides: 

“Where  the  rate  of  premium  is  affected  or  modified  by  the 
user,  condition,  location,  or  maintenance  of  the  insured  prop- 
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erty,  the  policy  may  contain  a clause  not  inconsistent  with  any 
statutory  condition  setting  forth  any  stipulation  in  respect  of 
such  user,  condition,  location  or  maintenance,  and  such  clause 
shall  not  be  deemed  a variation  of  any  statutory  condition,  and 
such  clause  shall  be  binding  on  the  insured  only  in  so  far  as  it 
is  held  by  the  court  before  which  a question  relating  thereto  is 
tried  to  be  just  and  reasonable.” 

It  is  not  argued  that  the  warranty  in  question  is  inconsistent 
with  any  statutory  condition,  but  the  plaintiff  submits  that  I 
should  hold  it  to  be  unjust  and  unreasonable.  The  section  came 
into  the  Act  as  s.  96  of  c.  50  of  the  1924  statutes.  It  was 
amended  to  its  present  form  by  1927,  c.  59,  s.  5.  I know  of  no 
judicial  interpretation  of  it  and  I have  been  referred  to  none. 
I therefore  turn  to  the  older  cases  as  a guide,  cases  which  were 
decided  when  variations  in  the  statutory  conditions  were  per- 
mitted if  the  Court  held  them  to  be  just  and  reasonable.  The 
test  then  appears  to  have  been  whether  it  was  just  and  reason- 
able that  the  clause  should  be  exacted  by  the  company  having 
regard  to  the  circumstances  of  the  particular  case  at  the  time 
of  the  issue  of  the  policy:  Bdllagh  v.  The  Royal  Mutiml  Fire 
Insurance  Company  (1880),  5 O.A.R.  87;  McKay  v.  The  Norwich 
Union  Insurance  Company  (1895),  27  O.R.  251;  Moran  v.  North 
Empire  Fire  Insurance  Co.,  10  Alta.  L.R.  339,  [1917]  1 W.W.R. 
1192,  33  D.L.R.  461. 

I can  easily  imagine  clauses  that  would  give  rise  to  no  dif- 
ficulty as  being  plainly  unjust  and  unreasonable,  but  this  is  not 
such  a clause.  The  application  says  that  unless  this  warranty  is 
given  the  application  is  declined.  The  policy  incorporates  the 
warranty  along  with  other  warranties  relating  to  the  barn  and 
provides  that  these  warranties  are  the  basis  upon  which  the 
insurance  is  written.  The  company  would  not  have  issued  these 
policies  without  the  warranty,  and  from  the  terms  of  the  appli- 
cation it  is  plain  that  the  premium  is  reduced  because  of  the 
warranty. 

The  Bank  of  Montreal,  the  payee  under  the  policies,  showed 
some  concern  about  the  wording  of  this  clause.  As  a result  of 
a talk  with  the  bank  manager  the  plaintiff  had  a talk  with  the 
insurance  agent  as  to  his  obligations  under  this  clause.  He 
says — and  I believe  him  in  this — that  the  agent  told  him  that 
all  he  had  to  do  was  to  permit  no  smoking,  keep  the  floor  clean 
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and  turn  off  the  gas  at  night.  I cannot  see  that  the  interpreta- 
tion put  on  the  clause  by  an  agent  in  a conversation  of  this 
kind  can  have  any  legal  results.  The  wording  of  the  clause  is 
plain.  The  plaintiff  did  leave  the  steamer  unattended  for  a period 
of  10  or  15  minutes,  and  during  this  period  the  fire  broke  out. 
Lack  of  attendance  of  this  kind  was  precisely  what  the  company 
had  in  mind  in  imposing  the  clause.  The  plaintiff  says  that  it 
is  well  known  that  tobacco  farmers  do  not  sit  down  in  front  of 
their  steamers  all  the  time.  This  may  well  be  so,  but  the  clause 
requires  that  the  gas  be  shut  off  if  unattended.  It  is  true  that 
the  clause  does  not  expressly  mention  steamers  operated  by  gas, 
but  the  need  to  turn  off  the  gas  follows  from  the  words  “No 
steamer  will  be  left  operating  unattended”.  The  company  also 
sent  an  inspector  to  inspect  the  risk  after  the  policies  had  been 
issued.  He  left  a large  printed  notice  on  the  premises  warn- 
ing that  the  policies  would  be  void  if  the  steamer  were  left 
unattended.  My  finding,  therefore,  is  that  this  clause  is  just 
and  reasonable,  that  the  plaintiff  did  not  observe  it,  and  that 
consequently  his  claim  on  these  two  policies  fails. 

The  policy  on  the  processing  barn,  no.  58693  (ex.  2)  contains 
the  same  warranty  and  the  claim  on  this  policy  is  dismissed  for 
the  same  reasons.  I think  it  desirable,  however,  that  I should 
go  on  to  deal  with  the  other  defences  which  are  raised  against 
the  claim  under  this  policy  even  though  I reject  them.  These 
defences  are  material  misrepresentation  in  the  application,  the 
existence  of  other  undisclosed  insurance  on  this  risk  at  the  time 
of  the  policy,  and  fraud  in  the  proof  of  loss. 

The  policy  on  the  processing  barn  is  dated  15th  October 
1950,  and  was  issued  pursuant  to  a separate  application  of  the 
same  date  (ex.  13).  This  application  is  in  much  the  same  terms 
as  the  application  (ex.  12)  on  which  the  tobacco  policies  were 
issued.  There  is  the  same  affirmative  answer  to  the  question 
whether  the  applicant  is  the  sole  and  unconditional  owner  of 
the  premises  and  the  same  defence  is  raised  that  this  was  a 
material  misrepresentation.  I have  no  doubt,  on  the  evidence, 
that  the  agent  who  filled  out  the  form  for  the  plaintiff  to  sign, 
and  upon  whom  the  plaintiff  relied,  knew  that  the  plaintiff  and 
his  wife  had  an  agreement  to  buy  from  Charles  and  Rose 
Bodnar,  the  parents  of  the  plaintiff’s  wife.  The  defendant  sub- 
mits that  an  affirmative  answer  to  this  question  means  that  the 
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plaintiff  is  asserting  ownership  in  fee  simple  free  of  encum- 
brance. I do  not  think  so.  A person  buying  under  an  agreement 
is  an  owner:  Marshall  v.  The  Wawanesa  Mutual  Insurance 
Company,  33  B.C.R.  404,  [1924]  2 W.W.R.  270,  [1924]  2 D.L.R. 
419;  Burhidge  v.  Halifax  Fire  Insurance  Company,  2 M.P.R.  479, 
[1930]  4 D.L.R.  763,  affirmed  2 M.P.R.  at  485,  [1931]  1 D.L.R. 
818.  If  the  company  wants  to  know  about  encumbrances  and 
vendors’  liens,  it  should  ask  about  them  more  pointedly  than 
it  does  by  this  question.  Moreover,  I am  reasonably  sure  that 
the  company  was  not  misled  in  this  case.  The  loss  under  the 
policies  is  payable  to  the  Bank  of  Montreal,  and  this  is  some 
notice  of  the  existence  of  other  interests.  In  my  opinion  the 
plaintiff’s  failure  to  state  who  held  the  legal  fee  and  who  were 
interested  as  holders  of  encumbrances  or  liens  is  not  a mis- 
representation or  fraudulent  omission  to  communicate  material 
information. 

Next  is  it  urged  that  the  plaintiff  failed  to  mention  his  wife 
as  a party  to  the  agreement  and  that  the  defendant  is  entitled 
to  avoid  the  policy  for  that  reason.  My  opinion  is  that  the 
plaintiff’s  failure  to  mention  his  wife,  even  if  it  is  a misrepre- 
sentation, is  not  a material  one.  There  was  no  evidence  offered 
for  the  defence  that  a reasonable  and  prudent  insurer  would 
have  declined  the  risk  or  stipulated  for  a higher  premium  if  it 
had  been  shown  that  the  plaintiff’s  wife  had  an  interest  in  the 
property  under  the  agreement.  There  is,  moreover,  evidence 
to  the  contrary.  This  policy  was  intended  to  replace  two  policies 
originally  issued  by  “Lloyd’s”  to  Charles  and  Rose  Bodnar  and 
assigned  to  the  plaintiff  and  his  wife.  These  assignments  were 
consented  to  by  the  representative  of  “Lloyd’s”.  It  seems  to 
me  idle  for  the  defendant  to  assert  that  it  would  not  have  issued 
the  policies  if  the  wife’s  interest,  whatever  it  may  be,  had  been 
disclosed.  I do  not  accept  the  advocacy  of  the  manager  of  the 
London  office  of  the  defendant  in  the  witness-box  as  evidence  of 
materiality.  This  defence  fails. 

The  next  defence  on  this  policy  (no.  58693)  on  the  pro- 
cessing barn  is  that  there  was  other  insurance  on  this  risk  at 
the  date  when  the  policy  was  issued  on  15th  October  1950.  The 
“Lloyd’s”  policy  (T-5722)  did  not  expire  until  23rd  November 
1950.  Columbus,  the  defendant’s  agent,  solicited  the  business 
from  the  plaintiff.  The  plaintiff  told  the  agent  that  he  had  an 
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unexpired  policy  and  asked  him  to  find  out  when  it  expired, 
from  the  Bank  of  Montreal,  which  held  the  policy  by  way  of 
security,  or  from  the  agent  who  issued  it.  The  plaintiff  was 
justified  in  assuming  that  Columbus  had  followed  his  instruc- 
tions. His  reason  for  changing  from  “Lloyd’s”  to  the  West- 
chester company  was  a good  one.  He  was  not  satisfied,  and 
for  a good  reason,  with  the  services  he  had  received  from 
“Lloyd’s”  agent.  Again,  I do  not  think  that  this  misrepresenta- 
tion was  a material  one.  The  defendant  offered  no  evidence 
that  a reasonable  and  prudent  insurer  would  have  declined  the 
risk  in  the  circumstances  and  again,  I do  not  accept  the  evidence 
of  the  defendant’s  London  manager  as  to  what  his  company 
would  have  done  as  proof  of  materiality.  This  defence  fails. 

The  last  defence  on  this  policy  is  fraud  in  the  proof  of  loss 
because  the  plaintiff  stated  that  the  property  belonged  to  him, 
and  that  no  other  person  had  any  interest  in  it  except  the  Bank 
of  Montreal.  I have  already  dealt  with  the  plaintiff’s  representa- 
tion in  his  application  that  he  was  the  sole  and  unconditional 
owner.  He  repeats  this  in  his  proof  of  loss.  This  is  not  a fraudu- 
lent or  wilfully  false  statement.  I do  not  know  from  a mere 
perusal  of  the  agreement  to  purchase  what  his  wife’s  interest, 
if  any,  may  be.  The  reference  to  the  Bank  of  Montreal  was  an 
adequate  disclosure  of  liens  and  encumbrances,  for  the  bank 
appears  to  have  been  acting  for  all  interested  parties.  Further, 
there  is  no  authority  in  statutory  condition  no.  15  for  requiring 
any  statement  as  to  ownership.  All  the  claimant  has  to  declare 
is  liens  and  encumbrances.  Even  if  the  statement  as  to  owner- 
ship were  fraudulent  or  wilfully  false,  which  it  is  not,  falsity 
in  matters  not  prescribed  by  statutory  condition  no.  15  does  not 
vitiate  the  claim:  Sokolowsky  v.  Fire  Association  of  Phila- 
delphia, 53  B.C.R.  195,  5 I.L.R.  332,  [1938]  3 W.W.R.  148, 
[1938]  4 D.L.R.  796.  This  defence  fails. 

The  fourth  policy  is  no.  58772,  dated  11th  January  1951, 
on  the  farm  barn  and  implements.  There  was  no  written  appli- 
cation for  this  policy.  The  only  defence  on  this  policy  is  fraud 
in  the  proof  of  loss.  I have  rejected  this  defence.  The  claim 
under  this  policy  is  $1,392.22.  There  will  be  judgment  for  this 
sum  and  interest  at  5 per  cent,  per  annum  from  1st  July  1951, 
together  with  costs. 
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I should  also  deal  with  the  amount  of  the  plaintiff’s  claim 
on  the  other  three  policies.  Under  policies  no.  58729  and  no. 
58743,  on  the  tobacco,  he  claims  $8,017.97  and  $1,603.59.  I 
accept  the  evidence  of  Frank  Godfrey,  a buyer  for  the  Canadian 
Tobacco  Company,  who  actually  saw  and  appraised  the  plain- 
tiff’s tobacco.  He  identified  ex.  6,  the  proof  of  loss  of  the 
tobacco,  as  a fair  valuation  of  the  loss  and  as  being  correct  as 
to  price  and  quantity.  As  to  policy  no.  58693  on  the  processing 
barn,  the  amount  of  the  claim,  $6,000,  was  not  disputed. 

Judgment  for  $1,392,22,  with  interest,  and  costs. 

Solicitor  for  the  plaintiff:  A.  M.  Winter,  Simcoe. 

Solicitors  for  the  defendant:  Fennell,  McLean  & Davis, 
Toronto. 


[McRuer  C.J.H.C.] 

Re  Wetmore  and  The  Town  of  Timmins* 

Municipal  Corporations — Plebiscites — Nature  of  Questions  Proper  to 
be  Submitted  to  Electors — Form  of  Question — Approval  of  Proposed 
Bus  Franchise — The  Municipal  Act,  R.S.O.  1950,  c.  243,  ss.  282(1), 
293(1),  386(19),  Form  25 — The  Municipal  Franchises  Act,  R.S.O. 
1950,  c.  249,  s.  3. 

Where  a municipal  council  contemplates  the  granting  of  a franchise 
to  one  or  other  of  two  men,  but  is  undecided  as  to  which  of  them 
should  be  selected,  there  is  no  authority  for  the  submitting  of  this 
issue  to  the  electors,  and  asking  them  in  effect  to  decide  as  between 
the  two  possible  choices.  What  The  Municipal  Act  and  The  Municipal 
Franchises  Act,  read  together,  contemplate  is  that  the  council  shall 
first  exercise  its  own  judgment,  and  decide  with  whom  the  contract 
shall  be  made,  and  what  shall  be  its  terms,  and  shall  then  submit 
the  proposed  agreement  to  the  electors  in  a form  requiring  approval 
or  rejection  by  an  affirmative  or  negative  vote.  Darby  v.  The  City 
of  Toronto  et  al.  (1889),  17  O.R.  554;  referred  to;  Re  Gaulin  and  City 
of  Ottawa  (1914),  6 O.VV.N.  30,  applied. 

Where  a by-law  that  comes  before  the  Court  on  a motion  to  quash  is 
illegal  on  its  face  there  is  no  discretion  in  the  Court  to  refrain  from 
quashing  it.  Re  Middleton  and  Township  of  Goderich,  [1931]  O.R. 
392,  followed. 

A MOTION  for  an  order  quashing  a by-law  and  two  resolutions 
of  the  respondent  Town. 

10th  December  1951.  The  motion  was  heard  by  McRuer 
C.J.H.C.  in  Weekly  Court  at  Toronto. 

J.  J.  Robinette,  K.C.,  for  the  applicant. 

S.  A.  Caldbick,  K.C.,  for  the  Town  of  Timmins,  contra. 

G.  A.  Martin,  K.C.,  for  J.  H.  Brunette  (whose  status  was 
questioned,  but  who  was  heard  in  any  event). 
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10th  December  1951.  McRuer  C.J.H.C.  (orally) : — This  is 
an  application  made  on  behalf  of  one  Allen  Edward  Wetmore,  a 
resident  and  ratepayer  of  the  town  of  Timmins,  for  an  order 
quashing  By-law  1280  of  the  Town  of  Timmins,  passed  on  the 
19th  November  1951,  and  two  resolutions  numbered  51-561  and 
51-562  passed  by  the  municipal  council  on  the  same  day.  The 
by-law  and  the  resolutions  relate  to  a plebiscite  with  reference 
to  a franchise  to  be  granted  for  the  operation  of  a transportation 
service  by  bus  in  the  town  of  Timmins. 

The  ground  stated  in  the  notice  of  motion  for  the  application 
is  “that  the  said  By-law  and  resolutions  are  not  within  the  powers 
conferred  [on  the  municipality]  by  The  Municipal  Act,  R.S.O. 
1950,  Chapter  243,  and  The  Municipal  Franchises  Act,  R.S.O. 
1950,  Chapter  249’’. 

At  the  opening  of  the  argument  Mr.  Caldbick  took  a prelimi- 
nary objection  to  the  application  on  the  ground  that  the  notice  of 
motion  did  not  sufficiently  set  out  the  grounds  relied  on  by  the 
applicant.  Mr.  Caldbick  relied  on  what  was  stated  in  Re  St. 
Boniface  Charter,  22  Man.  R.  27,  1 W.W.R.  759,  19  W.L.R.  943, 
1 D.L.R.  221  {suh  nom.  Re  St.  Boniface  By-law),  in  a judgment 
of  the  late  Mr.  Justice  Robson,  sitting  at  that  time  as  a judge 
of  the  Manitoba  Court  of  King’s  Bench.  According  to  the  pro- 
cedure applicable  in  Manitoba  a summons  was  issued  calling 
upon  the  City  of  St.  Boniface  “to  shew  cause  why  by-law  No.  800 
of  the  said  city  of  St.  Boniface  should  not  be  quashed”.  On  the 
return  of  the  summons  counsel  for  the  City  raised  the  objection 
that  the  summons  did  not  set  out  in  it  any  grounds  on  which  it 
was  proposed  to  ask  that  the  by-law  be  quashed.  Mr.  Justice 
Robson  stated: 

“To  avoid  injustice  it  should  be  implied  in  section  517  [s.  517 
of  the  Manitoba  statute,  known  as  ‘The  St.  Boniface  Charter,’  7 
and  8 Edw.  VII  (Man.)  c.  57]  of  the  St.  Boniface  City  Charter 
that  the  grounds  shall  be  stated  in  the  summons.” 

He  indicated  that  if  the  applicant  alleged  adequate  grounds 
the  summons  might  be  amended  and  re-served. 

I overruled  the  objection  raised  by  Mr.  Caldbick  as  I do  not 
think  that  the  notice  of  motion  herein  served  was  defective.  In 
the  St.  Boniface  case  there  was  nothing  stated  in  the  summons 
except  a statement  calling  upon  the  City  of  St.  Boniface  to  show 
cause  why  the  by-law  should  not  be  quashed.  In  the  notice  of 
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motion  served  herein  it  is  clearly  stated  that  the  ground  on 
which  the  application  is  made  is  that  the  by-law  and  resolutions 
were  ultra  vires  of  the  municipal  council. 

The  argument  therefore  proceeded.  Mr.  Robinette,  on  behalf 
of  the  applicant,  contended  that  the  by-law  should  be  quashed 
on  three  grounds: 

(1)  The  question  as  proposed  to  be  submitted  to  the  elec- 
torate is  not  a question  in  the  form  authorized  by  The  Municipal 
Act. 

(2)  The  question  of  bus  franchises  does  not  come  within 
s.  386(19)  of  The  Municipal  Act,  but  is  a subject  covered  by 
The  Municipal  Franchises  Act. 

(3)  The  by-law,  when  read  with  the  resolutions,  amounts  to 
an  illegal  delegation  of  the  authority  and  duties  of  the  council 
to  the  electorate. 

This  application  is  made  under  the  provisions  of  s.  293(1) 
of  The  Municipal  Act,  which  reads:  “The  Supreme  Court  upon 
application  of  a resident  of  the  municipality  or  of  a person  in- 
terested in  a by-law  of  its  council  may  quash  the  by-law  in  whole 
or  in  part  for  illegality.” 

It  was  argued  that  I should  approach  the  case  as  one  in 
which  I might  exercise  my  discretion,  and  that  if  the  matters 
raised  were  purely  technical  or  if  no  substantial  result  would 
liow  from  quashing  the  by-law  I might  exercise  a discretion  to 
refrain  from  doing  so.  The  last  case  dealing  with  the  matter  of 
the  exercise  of  discretion  in  cases  of  this  kind  is  the  judgment 
of  Mr.  Justice  Wright  in  Re  Middleton  and  Township  of  Goderich, 
[1931]  O.R.  392,  [1931]  4 D.L.R.  75.  At  p.  395  he  said: 

“A  careful  consideration  of  the  authorities,  however,  lead  me 
to  the  conclusion  that  where  the  illegality  of  a by-law  appears 
upon  its  face  there  is  no  discretion  in  the  Court  to  refrain  from 
quashing  it.  There  is  a long  line  of  decisions  in  support  of  this 
proposition.  See  Re  Fenton  and  County  of  Simcoe  (1885),  10 
O.R.  27,  where  Chief  Justice  Wilson  reviews  the  various  authori- 
ties up  to  the  date  of  the  judgment.  At  p.  40  the  learned  Chief 
Justice  adopts  and  approves  of  the  judgment  of  Mr.  Justice 
Burns  in  Grierson  v.  County  of  Ontario  (1852),  9 U.C.R.  623. 
Another  case  which  supports  this  view  is  In  re  Huson  and  Town- 
ship of  South  Norwich  (1892),  19  A.R.  343,  350,  where  Chief 
Justice  Hagarty  states  that  a marked  distinction  has  always  been 
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made  by  the  courts  between  objections  apparent  on  the  face 
of  the  by-law  and  those  that  are  shewn  aliunde. 

“This  distinction  was  also  recognized  in  Re  Markham  and 
Aurora  (1902),  3 O.L.R.  609,  and  the  recent  case  of  Re  Howard 
and  City  of  Toronto  (1928),  61  O.L.R.  563,  [[1928]  1 D.L.R. 
952].  At  p.  574  of  the  case  last  cited  Mr.  Justice  Hasten  states: 

“ ‘Unless  the  illegality  complained  of  appears  on  the  face  of 
the  by-law  or  the  statutory  prerequisites  to  the  exercise  of  the 
council’s  jurisdiction  have  not  been  fulfilled,  the  Court  has  a 
discretion  to  refuse  to  quash.’  ” 

I accept  the  judgment  of  Mr.  Justice  Wright  as  the  guiding 
principle  to  be  applied  in  approaching  the  problem  that  is  before 
me.  If,  therefore,  the  by-law  and  the  resolutions  appear  on  their 
face  to  be  without  the  authority  of  law  they  should  be  quashed. 

Resolution  561,  enacting  the  by-law,  reads  as  follows:  “That 
By-law  No.  1280,  having  been  read  a first  time  be  now  considered 
as  read  a second  and  third  time  and  be  finally  passed,  being  a 
By-law  to  provide  for  the  taking  of  a vote  of  the  electors  upon 
the  question  which  is  attached  hereto  and  marked  as  Schedule 
‘A’  to  this  By-law.” 

Resolution  562  reads  as  follows:  “That  this  Council  is  unani- 
mously in  favour  of  passing  the  necessary  By-law  to  have  a 
plebiscite  on  the  Bus  Franchise  with  the  name  of  the  person  who 
received  a majority  vote  on  December  12,  1951  to  appear  on  the 
ballot  as  soon  as  possible  after  said  vote.” 

The  latter  resolution  must  be  considered  in  connection  with 
Mr.  Robinette’s  second  argument  which  deals  with  the  provisions 
of  The  Municipal  Franchises  Act. 

The  by-law  reads  in  part  as  follows : 

“By-law  No.  1280 

“Being  a by-law  to  provide  for  the  taking  of  a vote  of  the 
electors  upon  the  question  which  is  attached  hereto  and  marked 
as  Schedule  A to  this  by-law. 

“Whereas  the  Council  of  the  Corporation  has  for  some  time 
past  been  negotiating  with  Messrs.  Brunette  and  Dalton  with  a 
view  to  deciding  upon  the  advisability  of  entering  into  a bus 
franchise  agreement  for  a period  of  ten  years. 

“And  whereas  the  said  Brunette  and  Dalton  have  each  made 
proposals  to  the  Council  outlining  the  terms  upon  which  they 
would  be  prepared  to  enter  into  such  an  agreement,  respectively. 
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“And  whereas  the  Council  desires  to  obtain  the  opinion  of 
the  public  on  the  said  proposals.  . . . 

[As  far  as  this  by-law  is  concerned  the  proposals  that  have 
been  made  by  Dalton  and  Brunette,  respectively,  to  the  council 
are  not  disclosed.  It  may  be  that  the  proposals  made  by  Dalton 
differ  from  those  made  by  Brunette.] 

“1.  Wednesday  the  12th  day  of  December,  1951,  is  hereby 
appointed  as  the  day  for  the  taking  of  the  votes  of  the  electors 
upon  the  question  attached  hereto  and  marked  as  Schedule  A 
to  this  by-law.  . . . 

“4.  The  Clerk  of  the  Corporation  will  on  the  13th  day  of 
December,  1951,  at  his  office  in  the  Municipal  Building  in  the 
Town  of  Timmins  sum  up  the  number  of  votes  given  for  the 
affirmative  and  negative  on  the  said  question.” 

The  question  that  is  attached  as  Schedule  A to  the  by-law 
reads:  “Are  you  in  favor  of  entering  into  a Bus  Franchise 
Agreement  for  10  years  with:”  Opposite  this  question,  which 
one  would  take  to  be  the  form  of  the  ballot  that  is  to  be  submitted 
to  the  electors,  appear  the  names  “Brunette”  and  a blank,  and 
“Dalton”  and  a blank,  in  one  of  which  an  “X”  is  to  be  placed 
by  the  elector. 

It  will  be  observed  that  there  is  no  possible  manner  in  which 
anyone  acting  pursuant  to  the  by-law  could  sum  up  the  number 
of  votes  given  for  the  affirmative  and  negative  on  this  question. 
There  is  no  affirmative  or  negative.  Those  who  are  against  giving 
a franchise  to  either  Brunette  or  Dalton  have  no  opportunity  to 
express  themselves  and  are  in  effect  disfranchised. 

The  power  that  the  municipal  council  was  purporting  to 
exercise  is  the  power  given  to  it  by  s.  386(19)  of  The  Municipal 
Act,  which  reads: 

“By-laws  may  be  passed  by  the  councils  of  all  municipalities: 

“19.  For  submitting  to  the  vote  of  the  electors  any  municipal 
question  not  specifically  authorized  by  law  to  be  submitted/’ 
(The  italics  are  mine.) 

Section  282(1)  is  one  of  the  sections  governing  the  procedure 
for  taking  a vote  on  a plebiscite.  It  reads:  “The  ballot  papers 
shall  be  according  to  Form  24  when  the  voting  is  on  a by-law, 
and  according  to  Form  25  when  it  is  on  a question.” 

The  vote  here  purports  to  be  on  a question.  Form  25  is 
headed  “Ballot  Paper  for  Voting  on  Question”,  and  it  has  a 
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marginal  note  giving  a blank  for  the  date  and  reading:  “Voting 
on  the  following  question  {here  state  questions)  y That  indicates 
that  the  question  that  is  to  be  submitted  to  the  electors  is  a 
question  that  may  be  answered  “yes”  or  “no”.  That  is  made 
plain  by  the  rest  of  the  form  of  the  ballot  paper,  which  has 
printed  the  word  “Yes”  in  the  upper  part  and  “No”  in  the  lower 
part. 

Prior  to  1903  there  was  no  express  provision  for  submitting 
questions  to  the  electors  as  is  now  provided  for  in  s.  386(19). 
This  was  first  introduced  by  the  statutes  of  1903,  3 Edw.  VII, 
c.  19.  In  Darby  v.  The  City  of  Toronto  et  al.  (1889),  17  O.R. 
554,  Mr.  Justice  Osier,  sitting  in  Weekly  Court,  at  p.  561,  referred 
to  the  question  that  was  under  consideration  there  as  “another 
instance  of  a pernicious  practice  which  has  been  too  frequently 
resorted  to,  of  taking  a plebiscite  upon  a subject  wholly  within 
the  discretion  of  the  council,  which  it  is  their  duty  to  decide  and 
to  take  the  responsibility  of  deciding,  themselves,  without  putting 
the  public  to  expense”. 

That  reference  to  Mr.  Justice  Osier's  judgment  is  only  of 
passing  importance  in  deciding  the  matter  that  I have  before 
me  under  the  statute  as  it  has  been  amended. 

However,  since  the  amendment  to  the  statute  Mr.  Justice 
Middleton  in  Re  Gaulin  and  City  of  Ottawa  (1914),  6 O.W.N.  30, 
26  O.W.R.  15,  16  D.L.R.  865,  considered  a by-law  in  some  re- 
spects, at  any  rate,  similar  to  this  one,  and  as  far  as  the  principles 
to  be  applied  are  concerned  I think  it  was  quite  similar  to  this 
one,  except  that  this  one  is  more  defective  in  that  it  makes  no 
provision  for  a negative  vote.  The  by-law  in  that  case  provided 
for  the  submission  of  five  questions  with  reference  to  the 
municipal  water  supply  in  the  city  of  Ottawa.  The  voter  was 
at  least  given  an  opportunity  to  vote  against  all  of  the  proposals. 
At  p.  31  the  learned  judge  stated: 

“The  provisions  of  the  Act  and  the  forms  provided  indicate 
that  the  intention  of  the  Legislature  in  permitting  this  reference 
to  the  electors  was,  that  the  question  should  be  submitted  in  such 
a form  as  to  permit  of  an  answer,  'Yea’  or  ‘Nay’.  No  doubt, 
several  questions  may  be  submitted  at  the  same  time,  but  they 
must  be  submitted  independently,  so  that  each  elector  may  have 
the  opportunity  of  expressing  his  opinion  upon  each  question 
submitted.” 
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By  that  I take  it  that  the  voter  must  have  the  opportunity 
of  answering  each  question  “Yes”  or  “No”.  This  is  made  clear 
at  p.  31:  “What  has  been  done  in  the  proposed  submission  is,  to 
provide  a ballot  which,  instead  of  containing  two  compartments 
in  which  the  elector  may  place  his  cross  as  indicating  an  affirma- 
tive or  negative  answer — ^which  is  what  is  contemplated  by  the 
Municipal  Act — divides  the  affirmative  section  into  five  sub- 
heads, one  for  each  of  the  suggested  schemes.  The  voter  is  then 
told  that  if  he  is  opposed  to  all  these,  or  to  any  change,  he  should 
mark  his  ballot  in  the  negative.  If  he  approves  of  any  of  these 
schemes,  he  is  to  place  his  mark  opposite  the  scheme  of  his 
choice.” 

Mr.  Justice  Middleton  quashed  the  by-law  and  was  of  the 
view  that  the  objection  was  not  of  a technical  character. 

In  the  case  before  me  the  electors  are  not  being  asked  to  vote 
for  or  against  a question.  What  the  council  is  holding  is  a rather 
informal  election  in  the  municipality  with  two  men  named  by 
the  council  as  candidates,  the  elected  one  to  be  a party  to  an 
agreement  to  grant  a bus  franchise  for  ten  years,  which  agree- 
ment will  be  submitted  by  law  to  the  electors  under  s.  3 of  The 
Municipal  Franchises  Act.  In  my  view  that  goes  far  beyond 
the  powers  conferred  on  the  municipal  council  under  s.  386(19). 
I think  the  matter  could  be  decided  on  that  ground  alone. 

However,  there  are  other  important  grounds  argued.  Mr. 
Robinette  contends  that  the  subject-matter  of  submitting  an 
agreement  between  the  municipality  and  any  person  for  a munic- 
ipal franchise  is  dealt  with  by  The  Municipal  Franchises  Act 
and  that  that  question  is  one  specificaTly  authorized  by  law  to 
be  submitted  according  to  the  terms  of  The  Municipal  Franchises 
Act,  and,  therefore,  within  the  exception  set  out  in  s.  386(19) 
of  The  Municipal  Act. 

Section  3 of  The  Municipal  Franchises  Act  provides:  “A 
municipal  corporation  shall  not  grant  to  any  person  nor  shall 
any  person  acquire  the  right  to  use  or  occupy  any  of  the  high- 
ways of  the  municipality  except  as  provided  in  The  Municipal 
Act  . . . unless  a by-law  setting  forth  the  terms  and  conditions 
upon  which  and  the  period  for  which  such  right  is  to  be  granted 
or  acquired  has  been  assented  to  by  the  municipal  electors.” 

All  counsel  agree  that  once  the  opinion  of  the  electors  has 
been  obtained  by  the  vote  here  proposed  it  is  intended  in  due 
course  to  submit  to  the  electors  the  by-law  containing  the  terms 
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and  conditions  and  the  period  for  which  the  right  is  to  be  granted 
or  acquired  by  either  one  or  the  other  of  Brunette  or  Dalton. 
In  such  case  the  by-law  with  all  the  terms  would  be  published 
according  to  the  provisions  of  The  Municipal  Act  and  the  vote 
would  be  under  Form  24,  simply  for  the  by-law  or  against  the 
by-law. 

Burlington  Public  School  Board  v.  Town  of  Burlington 
(1918),  44  O.L.R.  561  at  566  was  relied  on  by  Mr.  Robinette 
in  support  of  the  argument  that  the  question  is  not  one  to  which 
s.  386(19)  of  The  Municipal  Act  applies.  I think  that  in  approach- 
ing this  problem  one  must  read  the  provisions  of  The  Municipal 
Act  and  the  provisions  of  The  Municipal  Franchises  Act  together, 
and  I think  these  two  statutes  contemplate  the  municipal  council 
exercising  certain  functions  and  when  the  municipal  council  has 
exercised  those  functions,  then  submitting  the  by-law  that  is 
the  result  of  the  deliberations  of  the  council  and  the  judgment 
of  the  council  to  the  people.  I do  not  think  that  it  was  within  the 
contemplation  of  the  Legislature  that  the  municipal  council 
should  avoid  its  responsibility  of  deciding  whether  Mr.  Brunette 
or  Mr.  Dalton  should  have  a bus  franchise  for  ten  years,  and 
on  what  terms  either  one  of  them  should  have  the  franchise, 
and  then  presenting  the  question  to  the  people  according  to 
Form  24.  What  the  municipal  council  is  endeavouring  to  do  in 
this  case  is  to  delegate  its  responsibility  and  authority  to  the 
electors. 

It  is  argued  on  behalf  of  the  respondent  that  Resolution  562 
of  the  council  may  be  bad  and  should  be  quashed,  and  that  then 
there  would  be  no  indication  that  the  council  was  really  dele- 
gating its  authority  to  the  people,  and  it  is  also  argued  that  the 
council  may,  in  its  own  discretion,  decide  not  to  deal  with  either 
Mr.  Brunette  or  Mr.  Dalton.  I think  I must  take  the  matter  as 
it  is  of  record  and  that  is,  that  the  council  has  declared  by 
resolution  that  it  is  “unanimously  in  favour  of  passing  the  neces- 
sary By-law  to  have  a plebiscite  on  the  Bus  Frainchise  with  the 
name  of  the  person  who  received  a majority  vote  on  December 
12,  1951  to  appear  on  the  ballot.” 

^ I think  the  council  must  first  decide  the  person  with  whom 
the  contract  or  agreement  is  to  be  made  and  the  terms  on  which 
the  agreement  is  to  be  made  with  that  particular  person,  and 
then  pass  the  necessary  by-law  submitting  that  agreement  to 
the  electors  for  approval  by  an  affirmative  or  negative  vote. 
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It  may  be  pointed  out  that  if  the  procedure  proposed  in  this 
case  is  permitted  the  electors  might  very  well  vote  in  favour 
of  the  most  popular  man,  but  if  they  knew  at  the  time  the  terms 
on  which  the  council  was  going  to  deal  with  that  man  they  would 
not  vote  in  the  same  way,  but  would  vote  in  favour  of  the 
other  man.  I think  the  procedure  to  be  followed  in  this  case 
is  that  laid  down  by  The  Municipal  Franchises  Act,  and  there 
is  no  legal  authority  for  two  votes  of  the  character  proposed 
here. 

In  dealing  with  the  second  question  I have  substantially  dis- 
posed of  Mr.  Robinette’s  third  argument.  He  relies  on  statements 
made  in  Darby  v.  The  City  of  Toronto  et  al.j  supraj  to  which  I 
have  already  referred,  and  Davies  v.  The  City  of  Toronto  et  al. 
(1887),  15  O.R.  33  at  39.  These  cases  were  both  decided  before 
the  amendment  to  the  statute  but,  nevertheless,  I think  they 
have  application  to  this  case.  One  can  readily  see  the  great 
confusion  that  would  result  in  municipal  government  if  when- 
ever a municipal  council  was  in  a dilemma  as  to  with  whom  to 
deal,  be  it  in  granting  a franchise  or  awarding  a contract  or 
whatever  it  might  be,  the  council  should  be  at  liberty  to  submit 
to  the  ratepayers  the  question  of  which  one  of  several  persons 
should  be  the  one  with  whom  to  enter  into  any  agreement.  I 
do  not  think  that  was  contemplated  by  the  Act,  and  that  is  simply 
what  is  being  attempted  here.  To  apply  the  language  of  Osier 
J.A.,  it  is  '‘a  subject  wholly  within  the  discretion  of  the  council, 
which  it  was  their  duty  to  decide  and  to  take  the  responsibility 
of  deciding”. 

It  is  clear  that  this  by-law  and  the  two  resolutions  should  be 
quashed  and  an  order  will  issue  accordingly.  The  applicant  will 
have  the  costs  of  the  application  against  the  respondent,  the 
municipality.  In  view  of  the  fact  Mr.  Martin’s  intervention  did 
not  really  add  substantially  to  the  costs  of  the  day,  I will  not 
impose  any  costs  on  his  client. 

The  judgment  will  also  provide  for  the  payment  out  of  the 
amount  paid  into  court  for  security  for  costs. 

By-law  quashed  with  costs. 

Solicitor  for  the  applicant:  John  J.  Robinette,  Toronto, 

Solicitors  for  the  Town  of  Timmins,  respondent:  Caldbick  & 
Yates,  Timmins, 
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[WELLS  J.] 

Rex  V*  Thomas;  Re  Globe  Printing  Company. 

Contempt  of  Court — What  Constitutes — Possibility  of  Prejudicing  Trial 

then  in  Progress — Newspaper  Editorial. 

The  rules  respecting  the  form  of  contempt  of  Court  that  consists  in 
“prejudicing  mankind  against  persons  before  the  cause  is  heard”  (per 
Lord  Hardwicke  in  The  St.  James’s  Evening  Post  Case  (1742),  2 Atk. 
469)  are  not  for  the  protection  of  judges  but  for  the  protection  of 
persons  accused  of  crimes,  and  to  ensure  that  they  are  treated  fairly 
on  their  trials.  The  right  of  the  press  to  publish  proper  and  decent 
reports  of  judicial  proceedings,  both  civil  and  criminal,  is  one  of  the 
most  important  safeguards  of  modern  life  and  is  of  great  assistance 
to  the  proper  conduct  of  such  proceedings.  Likewise,  the  press  is 
entitled  to  comment  on  the  result,  once  a case  is  finished.  But  these 
rights  must  not  be  so  exercised  that  there  is  a possibility  of  their 
interfering  with  the  fair  trial  of  any  accused  person. 

Four  boys  were  convicted  of  rape,  and  were  sentenced.  A newspaper 
published  an  editorial,  strongly  criticizing  the  leniency  of  the  sen- 
tences imposed.  A fifth  boy,  T.,  who  had  originally  been  charged  with 
the  other  four,  but  for  whom  a separate  trial  had  been  ordered,  was 
being  tried  when  the  editorial  was  published,  although  the  editor  of 
the  newspaper  was  unaware  of  the  fact. 

Held,  the  editorial  constituted  a contempt  of  Court,  since  its  tendency 
might  be  to  prejudice  the  fair  trial  of  T.,  and  in  particular  to  make 
it  undesirable  for  him  to  call  any  or  all  of  the  other  four  boys  as 
witnesses,  as  he  had  apparently  intended  to  do.  The  St.  James 
Evening  Post  Case  (1742),  2 Atk.  469;  Re  Lincoln  Election  (1878),  2 
O.A.R.  353  at  368;  Reg.  v.  Payne  and  Cooper,  [1896]  1 Q.B.  577  at 
581,  applied.  In  the  circumstances,  however,  no  penalty  should  be 
imposed  except  an  order  for  the  payment  of  costs. 

The  article  might  also  be  regarded  as  a contempt  as  tending  to  prejudice 
the  judge  when  he  came  to  sentence  T.,  if  the  jury  convicted  him. 
In  this  aspect,  however,  since  it  was  an  isolated  article,  and  any 
intention  of  influencing  the  judge  was  disclaimed,  it  should  be  re- 
garded as  a mere  “technical”  contempt,  and  no  order  should  be  made. 
Re  Rex  v.  Solloway;  Ex  parte  Chalmers,  [1936]  O.R.  469  at  480, 
agreed  with. 

A MOTION,  in  the  course  of  a trial  for  rape,  to  punish  the 
proprietors  of  a newspaper  for  contempt  of  Court. 

7th  and  11th  December  1951.  The  motion  was  heard  by 
Wells  J,  at  Toronto. 

R.  C.  G.  Wilson,  for  the  accused,  applicant. 

C.  H.  Walker,  K.C.,  for  Globe  Printing  Company,  respondent. 

11th  December  1951.  Wells  J.  (orally) — This  is  a motion 
initially  brought  before  me  on  Friday,  7th  December  last,  as  a 
result  of  an  editorial  published  by  The  Globe  and  Mail,  Toronto, 
as  its  leading  editorial  on  that  day.  The  editorial  in  question  dealt 
with  four  young  men  who  were  tried  in  this  court  and  convicted 
of  rape  on  the  6th  November  last.  Sentence  was  imposed  on  the 
four  on  the  9th  November  last.  Charged  with  the  four  who 
were  convicted  and  sentenced  was  one  Robert  Thomas.  He  had 
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originally  been  charged  jointly  with  the  other  four  and  in  the 
course  of  the  trial,  as  the  result,  I am  advised,  of  the  admission 
of  certain  statements,  it  was  decided  that  he  should  be  tried 
separately.  At  the  time  this  article  was  published  his  separate 
trial  was  in  its  fourth  day  of  hearing. 

The  Globe  and  Mail,  through  its  counsel,  and  I accept  counsel’s 
statement,  says  that  in  point  of  fact  the  editor  of  the  paper, 
when  he  authorized  the  insertion  of  the  article  complained  of, 
did  not  know  that  the  trial  of  Thomas  was  proceeding;  that  there 
was  no  intention  on  his  part  of  prejudicing  the  fair  trial  of 
Thomas  or  of  influencing  the  jury  or,  if  the  trial  resulted  in  a 
conviction,  of  influencing  the  judge  as  to  sentence.  Despite  that, 
and  in  ignorance  of  what  was  proceeding,  the  article  was  pub- 
lished. 

The  first  trials  had  been  held  in  camera  pursuant  to  s.  644  of 
The  Criminal  Code,  R.S.C.  1927,  c.  36,  which  provides  that  the 
trial  of  young  persons  apparently  under  the  age  of  16  shall  take 
place  without  publicity  and  separately  and  apart  from  the  trial 
of  other  accused  persons  and  at  suitable  times  to  be  designated 
and  appointed  for  that  purpose.  In  view  of  that  provision  the 
cases  against  the  four  were  heard  in  camera  and  the  press  was 
forbidden  to  publish  an  account  of  the  proceedings. 

The  accused  before  me  had  been  under  16  at  the  time  the 
alleged  offence  was  committed  but  had  shortly  before  his  trial 
become  16  years  of  age.  In  view,  however,  of  the  order  that  had 
been  made  earlier  I came  to  the  conclusion  that  the  whole  pur- 
pose of  The  Criminal  Code  would  be  defeated  if  publicity  were 
allowed  in  respect  of  Thomas’s  trial,  and  in  the  exercise  of  my 
general  discretion  I directed  that  the  same  rule  should  obtain, 
with  the  exception  that  members  of  the  bar,  who  have  a very 
ancient  right  to  be  admitted  to.  court,  should  be  admitted  at  will. 
Also  I advised  the  press,  who  were  represented  at  the  opening  of 
the  trial  in  the  court-room,  that  while  I could  not  permit  them 
to  publish  accounts  of  the  trial  because  of  the  orders  that  had 
been  made,  they  were  nevertheless  free  to  attend  if  they  so 
desired. 

It  now  appears  that,  as  a matter  of  fact,  the  reporter  from 
The  Globe  and  Mail,  being  busy  in  other  courts,  did  not  advise 
his  office  of  this  situation  or  of  the  fact  of  Thomas’s  trial  and 
did  not  attend. 
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The  right  of  the  press  to  report  judicial  proceedings,  both  civil 
and  criminal,  properly  and  decently  is  one  of  the  most  important 
safeguards  of  our  modern  life  and  one  which  is  of  great  assistance 
to  the  proper  conduct  of  judicial  proceedings.  Likewise  they  have 
a right  to  comment  on  the  result  once  a case  is  finished.  I have 
no  criticism  of  such  comment  when  it  is  made  fairly  and  decently 
after  cases  are  no  longer  pending. 

On  the  motion  now  before  me  I am  not  concerned  with  the 
situation  of  the  four  who  were  previously  tried  and  convicted 
and  sentenced.  I am  advised  by  counsel  for  The  Globe  and  Mail 
that  in  respect  of  them  the  newspaper  felt  that  it  had  a public 
duty  to  publish  the  protest  it  did;  that  their  view,  as  I under- 
stand counsel’s  argument,  was  that  once  the  trial  was  over  the 
case  was  no  longer  a pending  case  in  so  far  as  comment  was 
concerned,  and  that  consequently  they  were  entitled  to  publish 
comment  on  the  conviction  and  sentence  although  the  time  for 
appeal  in  respect  of  the  four  had  not  elapsed,  to  the  end  that 
the  matter  might  be  brought  to  the  attention  of  the  public  and 
the  Attorney-General  before  that  time  expired.  With  all  that 
I am  not  concerned  in  this  motion,  and  I express  no  opinion  on  it. 

I am  much  concerned,  however,  with  the  motion  that  was 
made  to  me  to  cite  The  Globe  and  Mail  for  contempt  on  the 
ground  that  the  editorial  in  question  tended  to  prejudice  the  fair 
trial  of  Thomas  who  was  in  the  middle  of  his  hearing  at  the 
time  this  article  was  published. 

This  ground  of  contempt,  of  course,  comes  under  the  third  of 
the  three  classifications  laid  down  as  long  ago  as  1742  by  Lord 
Hardwicke  in  The  St.  Jameses  Evening  Post  Case,  2 Atk.  469, 
26  E.R.  683,  that  is,  a contempt  of  court  “in  prejudicing  mankind 
against  persons  before  the  cause  is  heard”.  There  is  also  the 
possibility  that  the  article  in  commenting  on  sentence  during  the 
hearing  of  the  Thomas  trial  might  tend  to  prejudice  me  as  a 
judge  when  I came  to  impose  sentence  on  Thomas  if  he  fell  to 
be  convicted. 

In  respect  of  this  latter  matter,  however,  I do  not  make  any 
great  moment  except  to  say  that  in  my  view  no  judge  or  juror 
should  be  embarrassed  in  arriving  at  his  decision  in  a judicial 
proceeding  by  an  expression  of  opinion  on  the  case  by  any  one 
unless  he  is  before  the  Court  as  a party  to  the  proceedings.  This 
applies,  of  course,  only  while  the  matter  is  pending.  In  reaching 
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a conclusion  in  the  case  neither  a judge  nor  a juror  should  be 
put  in  such  a position  that  if  he  decides  in  accordance  with  the 
opinion  expressed  or  the  popular  sentiment  existing  it  can  be 
said  he  has  been  influenced  thereby,  nor  should  he  be  put  in  a 
position  where  it  can  be  said  that  he  is  antagonistic  to  any 
opinion  or  popular  sentiment.  Every  one  is  entitled,  when  he 
comes  before  a Court  of  justice,  to  have  the  decision  founded 
on  the  evidence  adduced  at  the  trial  and  properly  admitted  and 
on  the  law  applicable  to  the  issues,  unimpeded  and  unprejudiced 
by  any  other  outside  influence. 

The  article  in  question  was  an  isolated  one.  If  at  any  time  a 
more  intensive  effort  were  to  be  made  by  any  persons  to  influence 
the  mind  of  a judge  or  juror  pending  their  decision  and  judg- 
ment it  might  well  be  that  the  Court  would  be  obliged  to  put 
an  end  to  such  improper  pressure  by  punitive  action  against 
those  responsible. 

In  respect  of  the  article  under  consideration,  however,  I am 
inclined  to  adopt  the  view  of  McTague  J.  as  he  expressed  it  in 
Re  Rex  v,  Solloway;  Ex  parte  Chalmers,  [1936]  O.R.  469,  67 
C.C.C.  77,  [1936]  4 D.L.R.  321,  to  which  counsel  both  for 
Thomas  and  for  The  Globe  and  Mail  have  referred  me,  and 
I would  apply  to  the  situation  here  his  words  at  p.  480: 

“It  might  be  said  to  be  a mere  technical  contempt  in  that  it 
is  not  likely  to  prejudice  the  judge  who  may  hear  the  appeal 
and  no  order  should  be  made  in  connection  with  it.’' 

In  so  far  as  the  article  may  be  said  to  have  had  a tendency 
to  influence  any  decision  I might  make  by  way  of  sentence,  if 
there  should  be  a conviction,  and  that  is  a matter  about  which 
as  yet  I do  not  know,  I am  prepared  at  this  time — though  I make 
no  promise  for  the  future  if  there  should  be  a repetitious  attempt 
to  influence  the  Court — to  regard  it  as  a technical  contempt  and 
to  make  no  order  in  connection  with  it. 

McTague  J.  also  quoted  from  a short  judgment  of  Wright  J. 
in  Reg.  v.  Payne  and  Cooper,  [1896]  1 Q.B.  577  at  581,  which 
I would  repeat  with  approval: 

“I  agree  with  all  that  the  Lord  Chief  Justice  has  said,  and 
I only  wish  to  add  that,  in  my  opinion,  in  order  to  justify  an 
application  to  the  Court  the  publication  complained  of  must  be 
calculated  really  to  interfere  with  a fair  trial,  and,  if  this  is  not 
the  case,  the  question  does  not  arise  whether  the  publication  is 
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so  objectionable  in  its  terms  as  to  call  for  the  interference  of 
the  Court.  If  the  publication  is  found  to  be  likely  to  interfere 
with  a fair  trial,  a second  question  arises,  whether,  under  the 


circumstances  of  the  case,  the  jurisdiction  which  the  court  in 
that  case  possesses  ought  to  be  exercised,  not  so  much  for  punish- 
ment as  for  preventing  similar  conduct  in  the  future.” 

These  observations,  of  course,  raise  the  more  important  issue 
which  is  before  me  on  this  motion,  and  that  is  whether  the 
article  in  question  tended  or  was  likely  to  prejudice  the  fair 
trial  of  Thomas  which  was  in  process  when  it  was  published. 
The  opening  sentence  of  the  article  published  by  The  Globe  and 
Mail  is  objected  to,  and  it  reads  as  follows : 

“Almost  a month  has  passed  since  sentences  were  pronounced 
on  the  young  hoodlums  convicted  of  repeated  rape  of  a girl 
during  a three-hour  period  on  the  evening  of  May  15,  in  Willow- 
dale  Park,  Toronto.” 

The  article  then  goes  on  to  discuss  the  sentences  which  were 
imposed.  Later  on  there  was  another  paragraph  which  counsel 
for  the  accused  objected  to  and  which  I shall  quote'  in  full  as 
follows: 

“Since  the  press  was  excluded  from  the  court-room,  we  are 
unable  to  say  whether  evidence  was  offered  to  show  that  any 
of  the  accused  had  the  tendencies  of  a sexual  psychopath.  If 
such  had  been  found,  the  law  now  prescribes  a method  which 
combines  psychiatric  treatment  and  segregation  from  society 
until  cure  has  been  established.  There  is  nothing  in  the  sentences 
which  would  indicate  that  such  treatment  was  either  expected 
or  probable.  Training  school  facilities  are  not  keyed  to  such 
problems.” 


Counsel  for  The  Globe  and  Mail  takes  the  position  that  this 
expression  of  opinion  in  regard  to  the  four  who  were  charged 
jointly  with  the  accused  who  was  on  trial  before  me  could  not 
possibly  prejudice  or  affect  his  fair  trial.  During  the  course  of 
the  trial  I was  advised  by  the  Crown  that  at  the  request  of 
counsel  for  the  defence  he  had  available  these  four  boys  in 
question,  who  were  described  as  “young  hoodlums”  in  the  article. 
There  is  an  inference,  I think,  in  the  second  paragraph  com- 
plained of,  while  the  writer  did  not  know  what  the  circumstances 
were,  that  they  might  have  been  sexual  psychopaths  as  well,  and.. 
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if  so  the  writer  implied  that  this  was  an  additional  ground  for 
criticizing  the  sentences  which  were  there  imposed. 

As  I have  said,  Thomas  was  jointly  charged  with  the  four 
who  had  been  previously  convicted  and  to  whom  the  article  in 
The  Globe  and  Mail  referred.  It  was  quite  clear  from  the  evidence 
in  the  Crown’s  case  against  Thomas  that  he  played  a part  in  the 
events  which  were  complained  of  as  one  of  the  group,  the  balance 
of  the  group  apart  from  Thomas  being  the  four  to  whom  The 
Globe  and  Mail  referred.  It  was  very  clear  from  the  complain- 
ant’s evidence  that  it  was  a joint  effort  that  was  complained 
of  and  Thomas’s  share  of  it  was  inextricably  mixed  up  with 
what  the  other  four  convicted  boys  had  done. 

In  the  face  of  that  I am  not  able  to  say  that  counsel  for  the 
accused,  if  he  had  seen  fit  to  do  so,  could  have  called  any  of 
these  four  convicted  boys  with  the  same  safety  and  assurance 
that  he  might  have  had  if  this  article  had  not  been  written,  and 
I am  not  able  to  say  on  reading  the  whole  article  as  fairly  as  I 
can,  and  I have  considered  it  very  carefully,  that  it  is  an  article 
which  would  not  prejudice  the  giving  of  a fair  trial  to  Thomas. 

When  the  motion  to  traverse  the  case  was  made  before  me 
I came  to  the  conclusion  that,  as  this  article  was  an  isolated 
one,  its  influence,  if  any,  could  be  met  by  a proper  and  precise 
direction  to  the  jury,  which  I endeavoured  to  make  to  them  this 
afternoon.  Nevertheless,  on  reading  the  article  as  fairly  as  I can, 
I cannot  come  to  the  conclusion  that  the  article  was  one  which 
might  not  have  prejudiced  Thomas  in  his  trial  and  which  might 
not  have  really  interfered  with  his  trial  in  the  way  which  the 
authorities  point  out  must  not  happen  and  which,  when  it  does 
happen,  constitutes  a contempt  of  Court. 

This  rule  has  been  made  not  for  the  protection  of  judges 
but  for  the  protection  of  those  accused  of  crimes,  to  ensure  that 
they  are  treated  fairly  on  their  trials.  Under  these  circumstances 
I must  find  that  in  publishing  this  article  during  the  hearing  of 
Thomas’s  trial  The  Globe  and  Mail  was  guilty  of  contempt  of 
Court.  As  the  late  Chief  Justice  Moss  observed  in  his  decision 
in  Re  Lincoln  Election  (1878),  2 O.A.R.  353  at  368,  this  case 
appears  to  be  one  where  the  result  of  what  was  done  was  probably 
to  prejudice  the  fair  trial  of  the  accused  and  that  such  a prejudice 
is  the  natural  or  necessary  consequence  of  the  conduct  in  ques- 
tion. 
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I have  to  realize,  whether  what  was  done  was  intended  or 
not,  that  it  has  to  be  assessed  by  its  result,  and  that  result  is 
the  contempt  I have  found. 

In  view,  however,  of  the  assurance  given  me  through  their 
counsel  by  those  in  authority  at  The  Globe  and  Mail,  which  I 
accept,  that  this  article  was  written  without  any  intention  of 
unfairly  influencing  the  trial  of  this  accused  boy,  and  indeed  in 
ignorance  of  its  being  in  process,  I should,  I think,  consider  those 
facts  in  relation  to  any  penalty.  It  is  quite  true  that  in  discussing 
a matter  as  serious  and  important  as  the  one  which  was  dis- 
cussed there  is  little  excuse  for  not  having  made  sure  that  no 
one  was  being  improperly  prejudiced.  Nevertheless  in  this  in- 
stance, and  in  view  of  all  the  circumstances,  I am  not  prepared 
to  impose  any  penalty  on  them  for  the  contempt  I have  found 
save  that  which  has  been  imposed  in  many  such  cases,  that  of 
making  the  proprietors  of  The  Globe  and  Mail  liable  for  the 
costs  of  this  motion. 

There  will  accordingly  be  an  order  finding  Globe  Printing 
Company  guilty  of  contempt  of  Court  in  respect  of  the  article 
written  by  them  on  their  editorial  page  on  Friday,  the  7th 
December  last,  and  directing  them  to  pay  the  costs  of  this 
application  which  I fix  at  the  sum  of  $60.  There  is  no  other 
penalty  imposed. 

May  I say  that  I very  much  regret  that  this  incident  has 
occurred  and  I hope  that  it  will  not  be  necessary  to  deal  again 
with  such  matters.  The  press  in  this  Province,  generally  speak- 
ing, has  displayed  a very  high  sense  of  responsibility  to  the 
Courts  and  I trust  this  may  be  continued.  That  is  something 
that  everyone  who  wishes  to  see  a proper  administration  of  law 
and  justice  should  approve  and  cherish. 


Judgment  accordingly. 
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[COURT  OF  APPEAL.] 

Toronto-St.  Catharines  Transport  Limited  v*  The  City  of  Toronto 
and  Canadian  National  Railway  Company. 

Railways — Effect  of  Orders  of  Board — Whether  Right  of  Action  Exists 
for  Damages  Resulting  from  Breach  of  Board  Order — The  Railway 
Act,  R.S.C.  1927,  c.  170,  ss.  39,  392. 

Municipal  Corporations — Liability  in  Respect  of  Highways — Breach  of 
Order  of  Railway  Board — Limitation  of  Action — The  Municipal  Act, 
R.S.O.  1950,  c.  243,  ss.  453,  454— The  Railway  Act,  R.S.C.  1927,  c.  170, 
s.  392. 

Section  392  of  The  Railway  Act,  which  provides  for  enforcement  of 
orders  of  the  Board,  does  not  also  give  rise  to  a right  of  action  in 
damages  by  a person  injured  as  a result  of  non-compliance  with  a 
Board  order.  Phillips  v.  Britannia  Hygienic  Laundry  Company, 
Limited,  [1923]  2 K.B.  832,  considered.  Where  a municipality,  in 
breach  of  an  order  of  the  Board,  has  raised  the  pavement  of  a subway 
passing  under  railway  tracks,  and  damage  results  from  this  action, 
a right  of  action  against  the  municipality,  if  it  exists,  must  be  based 
on  The  Municipal  Act  only,  and  the  action  must  therefore  be  brought 
within  the  three  months’  limitation  period  prescribed  by  ss.  453  and 
454  of  that  Act., 

Judgment  of  McRuer  C.J.H.C.,  [1951]  O.R.  333,  reversed. 

An  appeal  by  The  City  of  Toronto,  defendant,  from  the 
judgment  of  McRuer  C.J.H.C.,  [1951]  O.R.  333,  [1951]  3 D.L.R. 
613. 

20th  and  21st  September  1951.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Hope  and  Bowlby  JJ.A. 

F.  A.  A.  Campbell,  K.C.  (A.  P.  G.  Joy,  with  him),  for  the 
appellant:  The  learned  trial  judge  erred  in  finding  that  the  driver 
of  the  transport  was  not  guilty  of  negligence.  He  was  clearly 
guilty  of  contributory  negligence  in  not  taking  the  precaution 
of  seeing  that  his  load  would  pass  under  the  tracks,  as  he  did 
at  the  other  two  subways  through  which  he  passed:  Carson  v. 
Village  of  Weston  et  al.  (1901),  1 O.L.R.  15  at  17. 

The  action  is  barred  under  ss.  453  and  454  of  The  Municipal 
Act,  R.S.O.  1950,  c.  243,  particularly  s.  453(2).  The  raising  of 
the  pavement  could  entail  liability  only  as  non-repair  or  as  a 
nuisance,  and  in  either  case  the  action  is  required  to  be  brought 
within  three  months.  Section  454  was  first  enacted  soon  after 
it  was  decided  in  Prentice  et  al.  v.  The  City  of  Sault  Ste.  Marie, 
[1928]  S.e.R.  309,  [1928]  3 D.L.R.  564,  that  misfeasance  was  a 
nuisance  at  common  law,  and  that  an  action  could  be  brought 
without  notice.  I rely  on  Ferguson  v.  Township  of  Southwold 
et  al.  (1895),  27  O.R.  66;  Harrold  et  al.  v.  Watney,  [1898]  2 
Q.B.  320;  Carson  v.  Village  of  Weston  et  al.,  supra;  Brown  v. 
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City  of  Toronto  (1910),  21  O.L.R.  230;  Burrows  v.  Grand  Trunk 
R.W.  Co.  (1915),  34  O.L.R.  142,  18  C.R.C.  183,  23  D.L.R.  173. 
I appreciate  that  there  is  a narrow  distinction  between  nuisance 
and  non-repair,  but  this  action  must  be  for  one  or  the  other, 
and  in  either  case  it  is  barred. 

The  Railway  Act,  R.S.C.  1927,  c.  170,  s.  392,  does  not  give 
a right  of  action  to  this  plaintiff  agadnst  us.  The  statute  does 
not  expressly  give  a right  of  action  to  an  individual,  and  no 
such  provision  should  be  presumed,  because  when  The  Railway 
Act  was  enacted  an  individual  had  an  adequate  right  of  action 
under  The  Municipal  Act:  Phillips  v.  Britannia  Hygienic  Laundry 
Company,  Limited,  [1923]  2 K.B.  832;  Falsetto  v.  Brown  et  al., 
[1933]  O.R.  645,  [1933]  3 D.L.R.  545;  Wyant  v.  Welch,  [1942] 
O.R.  671,  [1943]  1 D.L.R.  13;  Groves  v.  Wimborne  (Lord), 
[1898]  2 Q.B.  402. 

If  a statute  provides  a remedy  for  a breach  of  its  provisions, 
then  prima  facie  that  is  the  only  remedy.  Section  392  of  The 
Railway  Act  does  expressly  provide  for  a penalty  for  breach  of 
orders  of  the  Board,  and  this  is  the  only  section  that  could  affect 
us,  and  is  the  section  relied  on  by  the  trial  judge  as  giving  a 
right  of  action  to  this  plaintiff.  [Bowlby  J.A.:  While  The 
Railway  Act  does  not  expressly  give  a right  of  action,  is  it  not 
to  be  assumed  that  a right  of  action  exists  if  damage  results 
to  an  individual  from  a breach  of  the  Act?]  I submit  not;  a 
penalty  is  provided  for  the  breach,  and  that  must  exclude  the 
possibility  of  other  remedies  not  expressly  provided  for : Falsetto 
V.  Brown  et  al.,  supra.  It  is  true  that  subs.  4 of  s.  392  preserves 
“any  other  liability”,  but  that  must  refer  to  liability  existing 
apart  from  the  Act.  When  we  find  that  there  is  such  a liability 
under  another  statute  (The  Municipal  Act)  we  cannot  ignore  it, 
and  the  parties  must  be  left  to  their  position  under  that  other 
statute. 

B.  J.  Thomson,  for  the  plaintiff,  respondent:  We  had  a posi- 
tive right  to  use  the  highway  and  subway;  such  a right  is  defined 
in  very  strong  words  in  Re  Sanderson  and  Township  of  Sophias- 
burgh  (1916),  38  O.L.R.  249  at  254,  33  D.L.R.  452,  and  Hydro- 
Electric  Power  Commission  of  Ontario  v.  County  of  Grey  (1924), 
55  O.L.R.  339  at  344. 

The  onus  of  proving  contributory  negligence  is  on  the  de- 
fendant who  alleges  it:  Wakelin  v.  The  London  and  South 
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Western  Railway  Company  (1886),  12  App.  Cas.  41.  A plaintiff 
is  not  required  to  make  out  affirmatively,  as  part  of  his  case, 
that  he  has  not  been  guilty  of  contributory  negligence.  I refer 
also  to  Rowan  v.  The  Toronto  Railway  Company  (1899),  29 
S.C.R.  717  at  732;  Watt  or  Thomas  v.  Thomas,  [1947]  A.C. 
484  at  487.  The  appellant  has  suggested  new  grounds  of  con- 
tributory negligence  for  the  first  time  in  this  Court,  which 
should  not  be  permitted:  The  Owners  of  8S.  ^'Pleiades’’  et  al.  v. 
Page  et  al.,  [1891]  A.C.  259  at  262. 

The  trial  judge  correctly  held  that  there  was  a breach  of 
the  provisions  of  ss.  263  and  264  of  The  Railway  Act  and  of 
the  Board’s  order,  and  that  such  breach  conferred  on  us  a 
right  of  action  independently  of  The  Municipal  Act:  Chapman 
V.  Canadian  National  Railway  Company  et  al.,  [1943]  O.W.N. 
47,  55  C.R.T.C.  158,  [1943]  2 D.L.R.  98  (varied  [1943]  O.W.N. 
297,  56  C.R.T.C.  49,  [1943]  2 D.L.R.  800) ; Canadian  National 
Railways  v.  Guerard,  [1943]  S.C.R.  152,  55  C.R.T.C.  183,  [1943] 
2 D.L.R.  65;  Carson  v.  Village  of  Weston  et  al.  (1901),  1 O.L.R. 
15;  Raspberry  v.  Canadian  National  Railway  Co.,  62  O.L.R.  406, 
34  C.R.C.  402,  [1928]  3 D.L.R.  831.  [Bowlby  J.A.:  Do  you  say 
that  the  plaintiff  is  a member  of  a particular  class?]  Yes,  the 
class  specified  in  s.  264  of  The  Railway  Act. 

The  City’s  failure  to  maintain  the  clearance  required  by  the 
Board’s  order  does  not  constitute  non-repair  within  s.  453  of 
The  Municipal  Act,  or  a nuisance  within  s.  454,  and  therefore 
the  time  limitation . imposed  by  those  sections  is  not  a bar  to 
our  action.  Alternatively,  if  there  is  an  overlapping  of  rights 
and  remedies  under  the  two  statutes,  we  are  entitled  to  rely 
upon  either  of  them,  and  are  not  necessarily  barred  by  the 
limitations  in  The  Municipal  Act:  8alt  v.  Town  of  Cardston, 
60  S.C.R.  612,  54  D.L.R.  268,  [1920]  3 W.W.R.  447;  Whittington 
V.  The  County  of  Middlesex,  [1948]  O.R.  419,  [1948]  2 D.L.R. 
810.  Our  complaint  is  not  based  upon  either  the  common  law 
or  The  Municipal  Act,  but  is  simply  that  there  was  not  the 
14-foot  clearance  required  by  The  Railway  Act,  and  our  whole 
cause  of  action  is  based  upon  that  Act. 

It  is  elementary  that  something  over  a highway  may  be  a 
nuisance,  and  the  concept  of  “reasonableness”  permeates  the 
law  of  nuisance,  but  there  is  no  such  concept  under  The  Railway 
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Act.  There  it  is  an  express  requirement  that  there  must  be  a 
clearance  of  14  feet. 

At  the  trial  of  this  action  we  contended  that  the  require- 
ment of  s.  264  of  The  Railway  Act  that  “every  structure”  must 
be  maintained  as  provided  in  the  section  was  broader  than  the 
provisions  considered  in  Carson  v.  Village  of  Weston  et  al.,  supra, 
or  Canadian  National  Railways  v.  Guerard,  supra;  that  the 
defendant  railway  company  participated  in  the  construction 
of  the  subway  in  question  and  the  filing  of  the  plan  and  profile 
required  by  s.  256  of  the  Act;  that  s.  357  of  the  Act  and  s.  14 
of  the  Board’s  order  provided  a means  for  each  defendant  to 
require  the  other  to  bear  its  proper  burden  of  “maintaining” 
the  structure;  that  the  plaintiff,  who  had  suffered  from  an  ab- 
sence of  the  required  maintenance,  should  not  be  obliged  to 
attempt  to  predetermine  whether  the  railway  company  or  the 
municipality  should  be  liable  to  it  for  the  failure  to  maintain; 
and  that  accordingly  our  action  in  adding  the  railway  company 
as  a defendant  was  reasonable  and  we  should  be  entitled  to 
recover  from  the  municipality  the  costs  we  were  required  to 
pay  to  the  railway  company.  The  trial  judge  did  not  grant  us 
that  relief,  but  we  ask  for  it  now. 

F.  A.  A.  Campbell,  K.C.,  in  reply:  The  respondent  is  driven 
to  say  that  users  of  a highway  constitute  a class,  and  that  it 
comes  within  that  class.  But  the  users  of  a highway  are  the 
public  generally,  and  do  not  constitute  a class.  Neither  Whit- 
tington V.  The  County  of  Middlesex,  supra,  nor  Canadian  Na- 
tional Railways  v.  Guerard,  supra,  is  applicable  to  the  circum- 
stances here,  and  Balt  v.  Town  of  Cardston,  supra,  is  of  no 
assistance,  because  when  it  was  decided  there  was  no  legislation 
corresponding  to  the  present  s.  454  of  The  Municipal  Act.  In 
Raspberry  v.  Canadian  National  Railway  Co.,  supra,  the  action 
was  against  the  railway  company,  not  against  a municipality. 
A plaintiff  cannot  avoid  the  provisions  of  The  Municipal  Act, 
when  an  accident  happens  on  a highway,  by  framing  his  action 
under  The  Railway  Act. 

As  to  costs,  the  action  should  never  have  been  brought 
against  the  railway  company.  The  test  is  whether  it  was 
reasonable  for  the  plaintiff  to  sue  the  defendants.  The  law  is: 
well  established  that  where  the  circumstances  are  as  in  the 
present  case  there  is  no  cause  of  action  against  the  railway. 
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and  it  was  therefore  not  reasonable  for  the  plaintiff  to  add  that 
defendant.  We  should  not  be  called  upon  in  any  circumstances 
to  pay  the  costs  of  the  successful  defendant. 

Cur,  adv.  vult, 

21st  December  1951.  The  judgment  of  the  Court  was  de- 
livered by 

Robertson  C.J.O. : — This  is  an  appeal  by  the  defendant  the 
Corporation  of  the  City  of  Toronto  from  the  judgment  of  the 
Chief  Justice  of  the  High  Court  dated  30th  March  1951,  whereby 
it  was  adjudged  that  the  plaintiff  do  recover  against  the  defend- 
cmt  the  Corporation  of  the  City  of  Toronto  the  sum  of  $2,035 
damages  and  costs.  The  action  as  against  the  defendant  Ca- 
nadian National  Railway  Company  was  dismissed,  with  costs  to 
be  paid  by  the  plaintiff. 

The  respondent  is  an  incorporated  company,  operating  a 
trucking  service  throughout  the  Province.  On  the  25th  Novem- 
ber 1946  the  respondent  was  engaged  in  transporting,  upon  a 
tractor-trailer  unit,  a low-pressure,  fire-box  type  heating  boiler, 
in  a southerly  direction  along  Parkside  Drive,  in  the  city  of 
Toronto.  Parkside  Drive  is  crossed  by  the  railway  tracks  of 
the  defendant  the  Canadian  National  Railway  Company  and, 
under  order  of  the  Railway  Board  made  in  1909,  a subway  has 
been  constructed  by  the  raiilway  company  whereby  Parkside 
Drive  passes  under  the  structure  that  carries  the  railway  tracks 
across  the  highway.  By  order  of  the  Railway  Board  the  subway 
was  so  constructed  that  it  provided  a clearance  of  14  feet  above 
the  surface  of  the  highway.  Further  by  order  of  the  Board, 
the  municipal  corporation  was  required  to  maintain  all  necessary 
pavements  and  sidewalks  on  the  floor  of  the  subway  and  on 
the  approaches  to  the  subway. 

At  a time  not  definitely  fixed  but  subsequent  to  the  con- 
struction of  the  subway  the  appellant  laid  a pavement  on  the 
highway  underneath  the  subway  and  has  since  maintained  it. 
At  some  time  not  definitely  fixed,  in  the  course  of  this  work 
of  maintenance,  the  floor  of  the  subway  was  elevated  at  one 
point  in  such  manner  that  the  clearance  of  14  feet  was  reduced 
at  that  point  by  several  inches,  and  it  so  remained. 

When  the  boiler  that  the  respondent  was  conveying  in  a 
southerly  direction  along  Parkside  Drive  was  passing  through 
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the  subway  it  came  in  contact  with  the  overhead  structure  of 
the  subway  as  it  reached  the  southerly  exit  of  the  subway, 
and  the  boiler  was  thereby  damaged.  This  action  was  brought 
against  the  railway  company  and  against  the  municipality  on 
the  6th  July  1948,  to  recover  the  damages  so  sustained,  the 
amount  of  which  has  been  agreed  at  $2,035.  The  learned  Chief 
Justice  dismissed  the  action  as  against  the  railway  company, 
as  ownership  of  the  highway  was  vested  in  the  appellant  and 
responsibility  for  its  maintenance  had  also  been  placed  upon  it. 

At  the  trial  there  was  little  dispute  about  the  facts,  but 
some  important  questions  of  law  were  raised.  The  appellant 
pleaded  negligence  on  the  part  of  the  respondent  contributing 
to  the  injury  to  the  boiler,  and  alleged  that  the  respondent’s 
tractor-trailer  was  being  driven  at  an  excessive  speed,  and  that 
the  driver  was  not  keeping  a proper  look-out,  and  did  not  have 
the  tractor-trailer  under  proper  control  as  he  approached,  or 
as  he  drove  through,  the  subway,  and  The  Negligence  Act,  now 
R.S.O.  1950,  c.  252,  was  pleaded.  The  learned  trial  judge  did 
not  give  effect  to  this  defence,  and  we  agree  with  him  on  this 
issue. 

Appellant  also  pleaded  ss.  480  and  481  of  The  Municipal 
Act,  R.S.O.  1937,  c.  266  (now  R.S.O.  1950,  c.  243,  ss.  453,  454), 
alleging  that  the  conditions  complained  of  as  causing  the  damage 
complained  of,  if  actionable  at  all,  were  actionable  as  a want 
of  repair  of  the  highway  under  s.  480,  or  as  a nuisance  on  the 
highway  within  s.  481,  and  as  such  the  action  was  barred  by 
the  time  limitation  of  three  months  within  which  the  statute 
requires  that  such  action  must  be  brought.  This  action  was 
not  brought  until  nearly  a year  and  a half  had  elapsed  since 
the  injury. 

The  learned  Chief  Justice  would  appear  to  have  considered  < 

that  relief  under  The  Municipal  Act  was  not  available  in  this  j 

action  to  the  respondent.  After  some  observations  with  respect  j 
to  these  provisions  of  The  Municipal  Act,  to  which  I shall  again 
refer,  the  learned  Chief  Justice  proceeded  as  follows:  ■ 

“It  follows  that  if  the  plaintiff  can  maintain  its  action  with-  j 
out  resorting  either  to  the  rights  created  by  s.  480(1)  or  to  i 
common  law  rights  based  on  nuisance,  it  is  entitled  to  succeed.  ^ 
I therefore  consider  the  plaintiff’s  rights  regardless  of  whether 
the  condition  of  the  pavement  in  the  floor  of  the  subway  limit-  ^ 
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ing  the  overhead  clearance  to  less  than  14  feet  was  non-repair 
within  the  meaning  of  s.  480  or  a nuisance  at  common  law, 
and  it  must  be  determined  whether  there  was  imposed  on  the 
defendant  corporation  a third  liability  created  under  The  Rail- 
way Act  and  the  Order  passed  thereunder,  arising  out  of  a 
statutory  duty  to  do  no  act  to  reduce  the  overhead  clearance 
below  14  feet  and  whether,  if  there  was  such  a duty,  it  vested 
a right  of  action  in  the  plaintiff  to  recover  damages  sustained 
by  reason  of  a breach  thereof.” 

Without  making  any  finding  of  liability  under  the  provisions 
of  The  Municipal  Act,  the  learned  Chief  Justice  proceeded  to 
develop  the  ground  upon  which  he  awarded  judgment  to  the 
respondent. 

Appellant  does  not  dispute  the  order  of  the  Railway  Board 
imposing  upon  the  appellant  the  duty  to  maintain  the  pave- 
ment and  sidewalks  constituting  the  fioor  of  the  subway  and 
its  approaches,  nor  does  it  dispute  its  default  in  the  performance 
of  that  duty.  It  does,  however,  dispute  the  right  of  the  respond- 
ent to  maintain  this  action  to  recover  from  it  pecuniary  damages 
in  respect  thereof  under  the  provisions  of  The  Railway  Act, 
R.S.C.  1927,  c.  170.  The  learned  Chief  Justice,  on  a considera- 
tion of  the  provisions  of  The  Railway  Act  and  of  several  cases 
that  he  deems  applicable,  reaches  the  conclusion  that  while  there 
is  no  express  provision  of  The  Railway  Act  that  confers  upon 
the  respondent  a right  to  recover  pecuniary  damages  in  the 
circumstances  existing  here,  it  is  the  plain  intention  of  the 
statute  that  such  a right  of  action  should  exist  by  virtue  of  the 
statute. 

There  are  many  cases  of  authority  upon  the  matter.  The 
learned  Chief  Justice  found  himself  much  assisted  by  the  opinions 
that  he  quotes  from  the  judgment  of  Atkin  L.J.  in  Phillips  v. 
Britannia  Hygienic  Laundry  Company , Limited,  [1923]  2 K.B. 
832.  As  the  quotations  are  lengthy  it  is  unnecessary  that  I 
should  quote  them  again.  It  is  to  be  noted,  however,  that  Lord 
Justice  Atkin,  in  agreement  with  the  other  members  of  the 
Court  of  Appeal  in  that  case,  considered  “that  the  duty  they 
were  intended  to  impose  was  not  a duty  enforceable  by  in- 
dividuals injured,  but  a public  duty  only,  the  sole  remedy  for 
which  is  the  remedy  provided  by  a fine”.  The  reasons  he  gives 
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for  reaching  that  conclusion  are  not  without  application  to  the 
present  case. 

A good  starting-point  for  the  consideration  of  such  a case 
as  this  may  be  found  in  certain  quotations  from  other  decisions 
to  be  found  in  the  judgment  of  Bankes  L.J.  in  the  Britannia 
case,  with  which  Atkin  L.J.  expresses  his  agreement.  Bankes 
L.J.,  speaking  of  the  class  of  case  where  the  statute  in  question 
provides  a remedy,  says  at  p.  838:  “The  second  rule  is  thus 
stated  by  Lord  Halsbury  in  Pasmore  v.  Oswaldtwistle  Urban 
Council,  [1898]  A.C.  387,  394,  ‘The  principle  that  where  a 
specific  remedy  is  given  by  a statute,  it  thereby  deprives  the 
person  who  insists  upon  a remedy  of  any  other  form  of  remedy 
than  that  given  by  the  statute,  is  one  which  is  very  familiar  and 
which  runs  through  the  law.’  I think  Lord  Tenterden  accurately 
states  that  principle  in  the  case  of  Doe  v.  Bridges  (1831),  1 B. 
& Ad.  847,  859  [109  E.R.  1001].  He  says:  ‘Where  an  Act  creates 
an  obligation  and  enforces  the  performance  in  a specified  man- 
ner, we  take  it  to  be  a general  rule  that  performance  cannot 
be  enforced  in  any  other  manner.’  ” Bankes  L.J.  supplements 
this  quotation  by  a quotation  from  Lord  Macnaghten,  who  states 
in  broad  terms  the  principle  upon  which  the  general  rule  is  to 
prevail  or  an  exception  is  to  be  admitted,  as  follows:  “Whether 
the  general  rule  is  to  prevail,  or  an  exception  to  the  general 
rule  is  to  be  admitted,  must  depend  on  the  scope  and  language 
of  the  Act  which  creates  the  obligation  and  on  considerations 
of  policy  and  convenience.” 

Following  the  principles  laid  down  in  their  judgment  in  the 
Britannia  case  in  the  Court  of  Appeal,  their  Lordships  comment 
on  a number  of  circumstances  that  force  them  to  the  opinion 
that  it  was  not  intended  that  the  regulations  should  afford  the 
specific  remedy  contended  for  in  that  case  in  addition  to  the 
remedy  expressly  provided.  It  is  pointed  out  that  it  would 
require  the  same  principle  to  be  applied  to  the  regulations  as 
a whole  and  not  only  to  the  regulations  specially  relied  on  in 
the  case  in  hand,  and  that  they  consider  it  improbable  to  have 
been  the  intention  of  the  legislature. 

Section  392  of  The  Railway  Act,  which  is  the  statutory 
provision  cited  by  the  learned  Chief  Justice  as  authority  for 
granting  the  respondent  relief  in  damages,  is  of  general  appli- 
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cation  to  the  enforcement  of  the  orders  of  the  Railway  Board. 
It  is  of  long  standing  and  is  as  follows: 

“Every  company  and  every  municipal  or  other  corporation 
which  neglects  or  refuses  to  obey  any  order  of  the  Board  made 
under  the  provisions  of  this  Act,  or  any  other  Act  of  the  Parlia- 
ment of  Canada,  shall  for  every  such  offence  be  liable  to  a 
penalty  of  not  less  than  twenty  dollars  nor  more  than  five 
thousand  dollars. 

“2.  Wherever  it  is  proved  that  any  company  has  neglected 
or  refused  to  obey  an  order  of  the  Board  made  under  the  pro- 
visions of  this  Act,  or  any  other  Act  of  the  Parliament  of 
Canada,  the  president,  the  vice-president,  each  vice-president 
where  there  are  more  than  one,  and  every  director  and  managing 
director  of  such  company  shall  each  be  guilty  of  an  offence 
for  which  he  shall  be  liable  to  a penalty  of  not  less  than  twenty 
dollars  and  not  more  than  five  thousand  dollars,  or  imprisonment 
for  any  period  not  exceeding  twelve  months,  or  both,  unless  he 
proves  that,  according  to  his  position  and  authority,  he  took  all 
necessary  and  proper  means  in  his  power  to  obey  and  carry  out, 
and  to  procure  obedience  to  and  carrying  out  of,  such  order  and 
that  he  was  not  at  fault  for  the  neglect  or  refusal  to  obey 
the  same. 

“3.  Wherever  it  is  proved  that  any  municipal  or  other  cor- 
poration has  neglected  or  refused  to  obey  any  order  of  the 
Board  made  under  the  provisions  of  this  Act,  or  any  other  Act 
of  the  Parliament  of  Canada,  the  mayor,  warden,  reeve  or  other 
head  of  such  corporation,  and  every  member  of  the  council  or 
other  ruling  or  executive  body  of  such  corporation,  shall  each 
be  guilty  of  an  offence  for  which  he  shall  be  liable  to  a penalty 
of  not  less  than  twenty  dollars  and  not  more  than  five  thousand 
dollars,  or  imprisonment  for  any  period  not  exceeding  twelve 
months,  or  both,  unless  he  proves  that,  according  to  his  position 
and  authority,  he  took  all  necessary  and  proper  means  in  his 
power  to  obey  and  carry  out,  and  to  procure  obedience  to  and 
carrying  out  of,  such  order,  and  that  he  was  not  at  fault  for 
the  neglect  or  refusal  to  obey  the  same. 

“4.  Nothing  in  or  done  under  this  section  shall  lessen  or 
affect  any  other  liability  of  such  company,  corporation  or  person. 
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or  prevent  or  prejudice  the  enforcement  of  such  order  in  any 
other  way. 

“5.  No  prosecution  shall  be  had  under  this  section  except 
by  leave  or  direction  of  the  Board.” 

It  is  to  be  observed  that  s.  392  not  only  provides  the  means 
of  enforcement  of  orders  of  the  Board  already  in  existence,  but 
it  applies  equally  to  future  orders  of  the  Board.  The  powers  of 
the  Board  are  very  wide  and  deal  with  a variety  of  matters.  A 
reference  to  s.  39  of  The  Railway  Act  will  give  but  a partial 
view  of  the  scope  of  the  jurisdiction  of  the  Board  to  make  orders. 

There  is  to  be  found  also  in  the  nature  of  certain  of  the 
provisions  of  s.  392  strong  evidence  that  Parliament  did  not, 
by  its  provisions,  intend  to  give  any  such  right  of  action  for 
damages  as  the  learned  Chief  Justice  finds  in  it.  Subsection  4 of 
s.  392  does  not,  in  my  opinion,  lend  any  support  to  the  view  of 
the  learned  Chief  Justice.  With  all  respect,  I am  of  the  opinion 
that  subs.  4 lends  support  to  the  opposite  view.  By  the  express 
provisions  of  that  section  Parliament  has  provided  means  for 
the  enforcement  of  orders  of  the  Board  that  might,  and  probably 
would,  deal  with  matters  that  were  also  the  subject  of  Provincial 
legislation.  Legislation  respecting  highways  is,  of  course,  pecu- 
liarly a matter  upon  which  there  is  much  legislation  by  the 
Provinces,  but  the  orders  of  the  Board  with  which  s.  392  of 
The  Railway  Act  deals  may  also  relate  to  other  matters  upon 
which  there  is  Provincial  legislation.  It  would  seem  an  utterly 
reckless  interference  with  the  existing  state  of  the  law  for 
Parliament  to  introduce  the  general  liability  to  damages  for 
breach  of  the  orders  of  the  Railway  Board  in  the  general  and 
unrestricted  manner  put  forward  by  the  judgment  in  appeal. 
Instead  of  intending  what  the  judgment  in  appeal  puts  forward. 
Parliament  placed  restrictions  even  upon  the  express  provisions 
of  s.  392.  Subsection  5 provides  that  no  prosecution  shall  be  had 
under  that  section  except  by  leave  or  direction  of  the  Board; 
subs.  4 is  negative  in  its  terms  and  designed  to  exclude  an  inten- 
tion to  interfere  beyond  the  express  provisions  of  the  section. 
The  fact  that  there  is  no  reported  case  where  any  such  liability 
as  the  learned  Chief  Justice  suggests,  arising  from  s.  392  of  The 
Railway  Act,  is  recognized,  would  indicate  no  general  acceptance 
of  the  view  upon  which  the  judgment  of  the  trial  judge  is  based. 
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The  act  of  the  appellant  in  raising  the  level  of  the  pavement 
was  no  doubt  an  act  of  misfeasance,  and  therefore  actionable 
at  common  law.  It  required  some  time  and  a good  deal  of  litiga- 
tion before  the  restrictions  and  limitations  that  the  Legislature 
deemed  proper  to  make  for  the  protection  of  municipalities,  and 
others  liable  to  be  sued,  became  fully  effective.  Such  a case  as 
the  present  was  probably  not  limited  by  the  provisions  of  The 
Municipcd  Act  until  the  present  s.  454  was  enacted  in  1929  (see 
19  Geo.  V,  c.  58,  s.  15).  This  provision  was  enacted  by  the 
Legislature  in  the  year  following  the  decision  of  the  Supreme 
Court  of  Canada  in  Prentice  v.  The  City  of  Sault  Ste,  Marie, 
[1928]  S.C.R.  309,  [1928]  3 D.L.R.  564.  The  judgment  in  the 
present  case  is  not  rested  upon  The  Municipal  Act,  but  upon  a 
cause  of  action  that  the  learned  Chief  Justice  of  the  High  Court 
has  found  to  arise  under  The  Railway  Act,  With  every  respect, 
I am  unable  to  accept  his  view  and  would  allow  the  appeal  with 
costs,  and  would  dismiss  the  action  with  costs. 

Appeal  allowed  with  costs  and  action  dismissed  with  costs. 

Solicitor  for  the  City  of  Toronto,  appellant:  W.  G.  Angus, 
Toronto. 

Solicitors  for  the  plaintiff,  respondent:  Haines,  Thomson  d 
Rogers,  Toronto. 
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[SMILY  J.] 

McGlynn  v»  Ducker  et  aL 

Insurance — Automobile  Liability  Insurance — Insurer  Applying  to  be 

Made  Third  Party  in  Action  where  Claim  Asserted  against  its 

Insured — Form  of  Order  to  be  Made — Impropriety  of  Providing  for 

Issue  as  between  Insurer  and  Insured — The  Insurance  Act,  R.S.O. 

1950,  c.  183,  s.  214(9). 

Where  an  insurer  applies  under  s,.  214(9)  of  The  insurance  Act  to  be 
added  as  a third  party  in  an  action  in  which  a claim  is  asserted 
against  its  insured,  the  order  adding  it  should  not  provide  for  plead- 
ings as  between  the  insurer  and  its  insured,  or  otherwise  provide 
for  any  issue  as  between  them,  except  for  a provision  that  that 
issue  shall  not  be  tried  at  the  trial  of  the  action.  The  purpose  of 
the  legislation  is  to  enable  an  insurer  to  resist  a claim  against  its 
insured,  for  the  protection  of  its  own  position,  without  waiving  its 
right  to  deny  liability  as  against  the  insured,  and  it  is  only  “for  such 
purpose”  that  the  subsection  provides  for  the  delivery  of  pleadings, 
etc.  Marshall  v.  Adamson,  [1936]  O.R.  103,  considered;  other  authori- 
ties reviewed. 

An  application  by  way  of  appeal  from  an  order  of  Marriott, 
Senior  Master,  on  an  application  by  the  appellant  to  be  added 
as  a third  party  in  the  action. 

7th  December  1951.  The  application  was  heard  by  Smily  J. 
in  chambers  at  Toronto. 

R,  G.  Phelan,  for  the  appellant. 

J.  S.  Boeckh,  for  the  third  party  Walter  Smith,  respondent. 

27th  December  1951.  Smily  J.: — This  is  an  appeal  by 
London-Canada  Insurance  Company  from  an  order  of  the  Senior 
Master  adding  the  company  as  a third  party  in  the  action  under 
s.  214  of  The  Insurance  Act,  R.S.O.  1950,  c.  183. 

The  action  is  brought  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  as  a result  of  being  struck  by  the  de- 
fendant’s motor  vehicle,  and  a third  party  notice  was  issued 
against  Ronald  Harrison  and  Walter  Smith.  London-Canada 
Insurance  Company  issued  to  the  third  party  Walter  Smith  a 
policy  of  automobile  insurance  in  respect  of  a motor  vehicle 
therein  described.  The  claims  of  the  plaintiff  in  the  action  and 
of  the  defendants  in  the  third  party  notice  are  claims  for  which 
it  might  be  asserted  that  indemnity  is  provided  by  the  said 
automobile  insurance  policy.  An  appearance  was  entered  to  the 
third  party  notice  for  the  third  party  Walter  Smith  by  a firm 
of  solicitors.  Subsequently,  it  appears  that  the  insurance  com- 
pany denied  liability  to  Smith  and  a motion  was  made  by  it  for 
an  order  that  this  firm  of  solicitors  had  ceased  to  be  the  solicitors 
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acting  for  Smith  and  for  an  order  adding  London-Canada  Insur- 
ance Company  as  a third  party. 

Section  214(9)  of  The  Insurance  Act  provides  as  follows: 

“Where  an  insurer  denies  liability  under  a motor  vehicle 
liability  policy  it  shall  have  the  right  upon  application  to  the 
court  to  be  made  a third  party  in  any  action  to  which  the 
insured  is  a party  and  in  which  a claim  is  made  against  the 
insured  by  any  party  to  the  action  for  which  it  is  or  might  be 
asserted  that  indemnity  is  provided  by  the  said  policy,  whether 
or  not  the  insured  enters  an  appearance  or  defence  in  such 
action,  and  upon  being  made  a third  party  such  insurer  shall 
have  the  right  to  contest  the  liability  of  the  insured  to  any 
party  claiming  against  the  insured,  and  to  contest  the  amount  of 
any  claim  made  against  the  insured  to  the  same  extent  as  if  a 
defendant  in  the  action,  including  for  such  purpose  the  right  to 
deliver  a statement  of  defence  to  the  claim  of  any  party  claiming 
against  the  insured  and  to  deliver  other  pleadings  and  to  have 
production  and  discovery  from  any  party  adverse  in  interest 
and  the  right  to  examine  and  cross-examine  witnesses  at  the 
trial.” 

The  following  order  was  made  by  the  learned  Senior  Master 
upon  the  said  application: 

“1.  It  is  Ordered  that  London-Canada  Insurance  Company 
be  and  the  same  is  hereby  made  a Third  Party  in  the  action 
with  the  right  to  contest  the  liability  of  the  Third  Party,  Walter 
Smith,  to  any  party  claiming  against  the  said  Walter  Smith  and 
to  contest  the  amount  of  any  claim  made  against  the  said  Walter 
Smith  to  the  same  extent  as  if  a defendant  in  the  action. 

“2.  And  It  is  further  Ordered  that  the  London-Canada 
Insurance  Company  be  described  in  the  style  of  cause  in  this 
action  as  London-Canada  Insurance  Company  added  pursuant 
to  The  Insurance  Act,  R.S.O.  1950,  Chapter  183,  Section  214, 
Subsection  9. 

“3.  And  It  is  further  Ordered  that  pleadings  be  had  and 
delivered  between  the  Third  Party,  Walter  Smith,  and  London- 
Canada  Insurance  Company  respecting  the  issue  raised  between 
them  by  the  denial  of  liability  under  a Motor  Vehicle  Liability 
policy  of  the  said  London-Canada  Insurance  Company  to  its 
insured  the  said  Walter  Smith  and  that  the  statement  of  Defence 
of  London-Canada  Insurance  Company,  if  any,  and  copies  of  such 
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pleadings  as  are  delivered  between  the  said  London-Canada 
Insurance  Company  and  the  said  Walter  Smith  and  a copy  of 
this  Order  shall  form  the  Record  in  the  Third  Party  proceedings 
herein  directed  pursuant  to  The  Insurance  Act. 

“4.  And  It  is  further  Ordered  that  London-Canada  Insur- 
ance Company  shall  be  bound  by  the  finding  at  the  trial  of 
this  action  as  between  the  plaintiff,  the  defendants  and  the  Third 
Parties  and  that  any  questions  between  the  Third  Party,  Walter 
Smith,  and  London-Canada  Insurance  Company  shall  be  disposed 
of  in  such  manner  as  directed  by  the  Trial  Judge  or  failing  such 
direction,  by  a Judge  in  Chambers.” 

The  learned  Senior  Master  gave  written  reasons  with  respect 
to  the  form  of  the  order  adding  the  insurance  company  as  a 
third  party.  The  insurance  company  objects  to  the  provisions 
in  paras.  3 and  4.  The  Senior  Master  was  apparently  of  opinion 
that  because  the  insurance  company  denied  liability,  which  was 
the  ground  of  its  right  to  be  added  as  a third  party,  there  was 
an  issue  between  the  insurance  company  and  the  insured,  pro- 
vision for  which  by  way  of  pleadings  respecting  the  issue  and 
the  record  for  the  trial  thereof  should  be  made  in  the  order 
adding  the  insurance  company  as  a third  party.  In  this  he 
appears  to  have  felt  he  was  following  the  judgment  of  the  late 
Mr.  Justice  Middleton  in  Marshall  v.  Adamson,  [1936]  O.R.  103, 
3 LL.R.  159,  [1936]  1 D.L.R.  635.  He  apparently  had  in  mind 
in  particular  the  following  statement  in  the  said  judgment  at 
p.  105: 

^T  think  the  order  should  provide  that,  upon  the  third  party 
being  added,  it  should  be  stated  as  being  Third  party  under 
Statute  25  Geo.  V.,  ch.  29’,  and  that  the  order  should  provide 
that  it  shall  be  bound  by  the  finding  as  between  the  plaintiff 
and  defendant,  and  that  the  question  of  the  defendant’s  right 
against  it  shall  not  be  disposed  of  at  the  trial,  but  after  the 
trial,  in  such  manner  as  may  be  directed  by  the  trial  Judge,  or, 
failing  a direction  by  the  trial  Judge,  by  a Judge  in  Chambers.” 

I do  not  think,  however,  the  learned  Senior  Master  has  given 
full  effect  to  what  Middleton  J.A.  stated  immediately  before 
what  is  above  quoted,  which  is: 

“The  applicant  is  to  be  added  as  ‘a  third  party’.  I do  not 
think  that  this  at  all  means  that  the  third  party  procedure  is 
to  be  adopted.  It  cannot  be,  for  what  is  known  as  the  third 
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party  Rules  (165  to  171)  contemplate  an  application  by  a de- 
fendant to  add  a person  against  whom  he  claims  indemnity, 
while  the  Statute  here  contemplates  the  application  of  the  in- 
demnifier  to  be  added  as  a party,  presumably  for  his  own  pro- 
tection/' 

Nor  did  he  give  effect  to  the  provisions  in  the  amendment 
enacted  by  1944,  c.  58,  s.  6(3),  which  added  the  words:  “whether 
or  not  the  insured  enters  an  appearance  or  defence  in  such 
action,  and  upon  being  made  a third  party  such  insurer  shall 
have  the  right  to  contest  the  liability  of  the  insured  to  any 
party  claiming  against  the  insured,  and  to  contest  the  amount 
of  any  claim  made  against  the  insured  to  the  same  extent  as 
if  a defendant  in  the  action,  including  for  such  purpose  the 
right  to  deliver  a statement  of  defence  to  the  claim  of  any 
party  claiming  against  the  insured  and  to  deliver  other  pleadings 
and  to  have  production  and  discovery  from  any  party  adverse 
in  interest  and  the  right  to  examine  and  cross-examine  witnesses 
at  the  trial.” 

This  amendment  followed  and  was  apparently  intended  to 
deal  with  the  difficulty  referred  to  in  Lewis  and  Schuler  v. 
Pharand;  General  Security  Insurance  Company  of  Canada  {Third 
Party),  [1942]  O.R.  14,  9 LL.R.  261,  [1942]  1 D.L.R.  648 
{sub  nom.  Lewis  v.  Pharand).  There  the  order  of  the  Master 
adding  the  insurer  contained  the  following,  among  other,  pro- 
visions: 

“(2)  And  it  is  further  ordered  that  the  third  party  do 
within  ten  days  from  the  date  of  this  Order,  deliver  a state- 
ment of  defence  to  the  plaintiffs’  claim  against  the  defendant; 
and  that  the  plaintiffs  do  deliver  their  reply  thereto,  if  any, 
within  ten  days  after  the  service  of  such  statement  of  defence; 

“ (3)  And  it  is  further  ordered  that  the  third  party  may  have 
production  and  discovery  in  the  usual  manner  from  the  plaintiffs; 

“(4)  And  it  is  further  ordered  that  the  third  party  shall 
be  at  liberty  to  appear  by  counsel  at  the  trial  of  this  action 
and  to  defend  this  action  as  it  may  be  advised  and  to  cross- 
examine  all  witnesses  called  by  the  plaintiffs  at  the  trial  of  this 
action  and  to  call  and  examine  witnesses  in  the  defence  of  this 
action  at  the  trial  thereof; 

“(7)  And  it  is  further  ordered  that  the  plaintiffs  shall  serve 
notice  of  trial  in  the  usual  manner  upon  the  third  party  or  its 
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solicitors  and  that  the  record  shall  consist  of  the  statement  of 
claim,  the  statement  of  defence  of  the  third  party  and  the 
plaintiffs’  reply  and  joinder  of  issue,  if  any,  together  with  a 
copy  of  this  order; 

“(8)  And  it  is  further  ordered  that  the  plaintiffs  shall  not 
note  the  pleadings  closed  as  against  the  defendant  for  default 
of  appearance  or  defence  by  the  defendant  herein  and  shall  not 
sign  judgment  against  the  defendant  for  default  of  appearance 
or  defence  by  the  defendant  herein.” 

Upon  appeal  to  a judge  in  chambers  this  order  was  varied 
by  limiting  it  to  the  following: 

“(1)  It  is  ordered  that  General  Security  Insurance  Company 
of  Canada  be  added  as  a third  party  in  this  action  under  the 
provisions  of  s.  205(7)  of  the  Insurance  Act,  R.S.O.  1937,  c. 
256,  and  be  bound  by  the  findings  between  the  plaintiffs  and 
the  defendant  at  the  trial  of  this  action. 

“(2)  And  it  is  further  ordered  that  the  costs  of  this  appli- 
cation shall  be  paid  by  the  third  party  to  the  plaintiffs  in  any 
event  of  the  cause.” 

This  latter  order  was  affirmed  by  the  judgment  of  the  Court 
of  Appeal.  In  the  judgment  of  the  Court  of  Appeal,  McTague 
J. A.  said,  at  pp.  20-1 : 

“It  must  be  kept  in  mind,  however,  that  Marshall  v.  Adam- 
son was  a defended  action;  there  was  a defendant  who  was 
actually  defending,  and  there  was  a third  party  taking  part 
in  the  action  along  with  the  defendant.  It  must  also  be  kept 
in  mind  that  one  of  the  basic  principles  considered  by  Mr. 
Justice  Middleton  was  that  the  plaintiff  would  be  in  no  way 
prejudiced  by  the  order  which  he  made.  He  says  so  expressly 
at  page  106  of  the  report. 

“In  this  case  the  circumstances  are  quite  different.  The 
defendant  has  elected  not  to  appear.  Once  that  has  happened 
the  plaintiff  has  certain  rights  under  the  Rules  of  Practice, 
and  therefore  under  the  Judicature  Act.  The  effect  of  the 
learned  Assistant  Master’s  order  is  to  abrogate  those  rights 
(note  paragraph  8).  I should  think  that  the  authority  to 
abrogate  those  rights  should  be  clear  and  unambiguous  in  the 
legislation  before  such  an  order  can  properly  be  made.  In 
addition  to  that  the  order  of  the  learned  Assistant  Master  in 
reality  gives  the  Insurance  Company  the  right  to  defend  in  the 
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name  and  place  of  the  defendant — which  is  a far  cry  from  giving 
it  the  right  to  participate  as  a third  party,  unless  the  term  'third 
party’  is  to  be  construed  as  giving  that  right. 

“Counsel  for  the  Insurance  Company  argues  very  ably  that 
the  order  of  the  Assistant  Master  is  a logical  extension  of  the 
practice  under  s.  205(7)  of  the  Insurance  Act,  as  laid  down  in 
Marshall  v.  Adamson.  In  my  view  the  question  is  not  so  much 
whether  it  is  logical,  but  rather  whether  the  subsection,  or  the 
Act,  provides  for  it.  The  Court  cannot  in  its  effort  to  be  logical 
venture  into  the  field  of  legislation.  Thomson  v.  Goold  d Co., 
[1910]  A.C.  409,  the  judgment  of  Lord  Mersey  at  p.  420.  See 
also  Rex  v.  Excise  Commrs.,  [1928]  A.C.  402,  at  p.  409,  where 
Viscount  Dunedin  in  the  House  of  Lords  referred  to  the  steryi 
warnings  that  had  been  given  in  the  cases  and,  'to  those  who 
in  order  to  read  in  words  into  a statute  which  are  not  there, 
or  to  divert  words  used  from  their  ordinary  and  natural  mean- 
ing, permitted  themselves  to  speculate  as  to  what  the  aim  and 
attainment  of  the  Act  was  likely  to  be.’  ” 

I think  it  should  be  noted  that,  as  Middleton  J.A.  says,  the 
original  enactment,  with  which  his  judgment  deals,  was  passed 
for  the  purpose  of  enabling  the  insurer  to  have  itself  added  as 
a party,  presumably  for  its  own  protection.  The  amendment 
would  seem  to  make  this  quite  clear.  It  was  probably  intended 
to  meet  the  situation  where  an  insurer  wishes  to  deny  liability 
under  a motor  vehicle  policy,  cmd  at  the  same  time  is  desirous 
of  having  defended  a claim  against  its  insured  in  which  it  might 
be  asserted  that  indemnity  is  provided  in  the  said  policy  but 
which  it  could  not  take  part  in  defending  without  waiving  its 
rights  under  the  policy  as  between  it  and  the  insured,  as  was 
decided  in  such  cases  as  England  v.  Dominion  of  Canada  General 
Insurance  Co.,  [1931]  O.R.  264,  [1931]  3 D.L.R.  489,  affirmed 
40  O.W.N.  508;  and  also  because  of  the  fact  that  under  subs. 
1 of  the  same  section  of  The  Insurance  Act  it  is  obliged  to  pay 
a judgment  against  the  insured  regardless  of  any  act  or  default 
on  the  part  of  the  insured  which  would  otherwise  give  the 
insurer  a defence  to  a claim  under  the  policy.  Its  purpose  is 
not  to  enable  the  question  of  the  right  to  indemnity  as  between 
the  insured  and  the  insurer  to  be  determined  in  those  pro- 
ceedings, or  to  avoid  multiplicity  of  proceedings,  as  may  be 
said  to  be  the  case  in  third  party  proceedings  under  the  Rules. 
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As  Middleton  J.A.  intimates,  it  is  not  analogous  to  third  party 
proceedings  covered  by  the  Rules,  which  contemplate  an  appli- 
cation by  a party  to  add  a person  against  whom  he  claims 
indemnity,  as  the  statute  contemplates  the  application  of  the 
indemnifier  to  be  added  as  a party.  At  this  stage  of  the  pro- 
ceedings, no  claim  is  made  against  it  and,  depending  on  the 
outcome  of  the  claim  against  the  insured,  no  question  of  liability 
or  issue  may  arise  as  between  the  insured  and  the  insurer.  The 
provisions  of  the  statute  as  amended  make  quite  clear  what 
was  intended  and  what  should  be  done  when  the  insurance 
company  is  added.  The  insurer  is  to  have  the  right  to  contest 
the  liability  of  the  insured  to  any  party  claiming  against  the 
insured,  and  to  contest  the  amount  of  any  claim  against  the 
insured  to  the  same  extent  as  if  a defendant  in  the  action, 
“including  for  such  purpose  [the  italics  are  mine]  the  right  to 
deliver  a statement  of  defence  to  the  claim  of  any  party  claim- 
ing against  the  insured  and  to  deliver  other  pleadings  and  to 
have  production  and  discovery  from  any  party  adverse  in  in- 
terest and  the  right  to  examine  and  cross-examine  witnesses 
at  the  trial”.  I do  not  know  that  it  is  necessary  to  incorporate 
these  provisions  in  the  order  adding  the  insurance  company; 
it  would  seem  to  be  sufficient  that  they  are  contained  in  the 
statute. 

It  might  appear  that  the  words  “to  deliver  other  pleadings” 
contemplate  pleadings  in  an  issue  between  the  insured  and  the 
insurer,  and  possibly  they  were  so  construed  by  the  learned 
Senior  Master.  However,  it  is  to  be  noted  that  this  is  governed 
by  the  preceding  words  “including  for  such  purpose”  and  the 
purpose  is  shown  by  the  context  to  be  to  give  the  right  to 
the  insurer  “to  contest  the  liability  of  the  insured  to  any  party 
claiming  against  the  insured  ...  to  the  same  extent  as  if  a 
defendant  in  the  action”,  and  not  to  determine  any  issue  as 
between  the  insured  and  the  insurer.  It  may  be  necessary  in 
some  cases  for  the  order  to  contain  some  provisions  with 
respect  to  the  pleadings  to  be  delivered  by  the  insurer,  such 
as  the  time  for  same,  but  it  does  not  appear  from  the  material 
or  argument  of  counsel  that  that  is  necessary  in  this  action. 

With  respect,  therefore,  there  is  nothing  in  the  subsection 
as  now  worded  to  suggest  that  there  may  be  pleadings  as 
between  the  insurer  and  the  insured  or  that  an  issue  between 
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them  should  be  provided  for.  Nevertheless,  the  insurer  having 
been  made  a party,  it  would  seem  appropriate  that  there  should 
be  some  provision  for  disposing  of  the  proceedings  with  respect 
to  it.  However,  I do  not  think  the  provision  in  para.  4 of  the 
order  of  the  Master,  reading,  “any  questions  between  the  Third 
Party,  Walter  Smith,  and  London-Canada  Insurance  Company 
shall  be  disposed  of  in  such  manner  as  directed  by  the  Trial 
Judge  or  failing  such  direction,  by  a Judge  in  Chambers”  quite 
covers  the  matter.  As  I have  intimated  above,  there  may  never 
be  any  issue  between  the  insurer  and  the  insured,  and,  in  any 
event,  the  questions  between  them  arising  from  the  result  of 
the  action  may  be  such  that  a separate  action  may  be  necessary. 
For  example,  if  a judgment  is  obtained  against  the  insured  for 
an  amount  within  the  minimum  limits  mentioned  in  s.  211,  it 
would  not  be  so  much  a question  of  indemnity  by  the  insurer 
to  the  insured  but  rather  of  an  action  by  the  insurer  against 
the  insured  for  reimbursement  of  the  amount  which  the  insurer 
has  paid,  which  it  might  contend  it  was  not  liable  to  pay  but 
for  the  provisions  of  s.  214  providing  for  absolute  liability  on 
the  part  of  the  insurer.  Also  for  obvious  reasons,  including 
those  mentioned  in  my  previous  remarks,  it  would  not  be  ap- 
propriate to  attempt  to  dispose  of  such  questions  upon  the  trial 
of  the  action,  and  the  order  should  therefore  provide,  as  men- 
tioned by  Middleton  J.A.  as  aforesaid,  that  the  question  of  the 
insured’s  right  against  the  insurer  shall  not  be  disposed  of  at 
the  trial.  It  may  then  provide  that  such  question  shall  be  dis- 
posed of  after  the  trial,  in  such  manner  as  may  be  directed  by 
the  trial  judge,  or,  failing  a direction  by  the  trial  judge,  by  a 
judge  in  chambers.  In  Marshall  v.  Adamson,  supra,  the  question 
of  the  insured’s  right  against  the  insurer  was  tried  in  a separate 
trial. 

The  insurer  on  this  appeal  also  objects  to  the  use  of  the 
word  “finding”  in  para.  4 of  the  order  of  the  Senior  Master, 
on  the  ground  that  it  might  be  construed  to  cover  any  finding 
made  upon  the  trial,  such  as  a finding  by  the  Court  or  jury 
of  some  particular  negligence.  One  can  of  course  appreciate 
that,  if  an  allegation  is  made  by  the  claimant  against  the 
insured  that  he  was  responsible  because  of  negligence  in  oper- 
ating a motor  vehicle  while  under  the  influence  of  liquor,  it 
would  be  embarrassing  for  the  insurance  company  to  have  to 
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take  a stand  on  such  an  allegation  on  the  trial.  It  would  almost 
be  compelled  to  support  such  an  allegation  so  as  to  avoid  a 
finding  to  the  contrary  which  might  be  binding  upon  it  in  any 
proceedings  between  it  and  the  insured.  This  would  seem  to  be 
quite  inconsistent  with  the  purpose  of  the  statute  enabling  it  to 
contest  the  liability  of  the  insured  to  the  claimant.  It  might 
be  in  point  here  to  quote  further  from  Middleton  J.A.  in  MarshoU 
V.  Adamson,  supra,  at  p.  106: 

“At  present  the  only  issue  to  be  tried  is  the  issue  as  between 
the  plaintiff  and  defendant.  It  may  be  that  it  can  be  arranged 
between  the  defendant  and  the  third  party  that,  so  far  as  this 
matter  is  concerned,  it  would  be  better  for  the  defendant  and 
third  party  to  present  an  united  front  and  not  to  disclose  in 
any  way  the  existence  of  disputes  between  them,  but  the  de- 
fendant is  to  be  entitled,  if  he  so  desires,  to  be  represented  by 
solicitors  and  counsel  of  his  own  choosing.” 

However,  it  would  seem  clear  that  the  finding  referred  to 
by  Middleton  J.A.  was  not  such  a finding  but  rather  the  finding 
as  to  liability  in  general  and  as  incorporated  in  the  judgment 
in  the  event  of  a judgment  being  obtained  against  the  insured. 
On  the  argument  of  the  appeal,  counsel  for  the  insured  was 
satisfied  to  have  the  word  “finding”  changed  to  “judgment”, 
and  this  would  seem  to  avoid  any  such  difficulty. 

It  may  be  observed  that  this  statutory  provision  for  adding 
the  insurer  as  a third  party  was  considered  in  two  cases  in  the 
British  Columbia  Courts:  McDermid  v.  Bowen,  51  B.C.R.  401, 
4 I.L.R.  215,  [1937]  1 W.W.R.  548,  and  Obradovitch  v.  Proulx 
(1940),  54  B.C.R.  465,  7 I.L.R.  144.  These  were  dealing  with  a 
provision  in  identical  terms  with  the  provision  dealt  with  in  the 
cases  in  our  own  Courts  above  mentioned.  The  orders  adding  the 
insurer  provided  for  pleadings  as  between  the  third  party  and  the 
plaintiff  and  also  as  between  the  insured  and  the  insurer,  as  well 
as  for  discovery  and  documents  as  between  the  said  parties 
respectively.  However,  in  the  case  of  Lewis  and  Schuler  v. 
Pharand,  supra,  our  Court  of  Appeal  apparently  took  a different 
view  of  the  matter.  In  the  case  of  Harry  v.  Butch  et  al.,  57  Man. 
R.  320,  16  I.L.R.  83,  [1949]  2 W.W.R.  74,  [1949]  3 D.L.R.  746, 
the  Court  in  Manitoba  deals  with  the  situation  where  the  insured 
has  not  defended  as  in  the  case  in  our  Courts  of  Lewis  and 
Schuler  v.  Pharand,  but  at  this  time  the  statute  had  been 
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amended  in  form  similar  to  the  amendment  to  our  statute  in 
1944.  The  statute  was  also  considered  in  our  Court  in  the  case 
of  Guest  and  Holt  v.  Harkness  and  McGrath,  [1945]  O.W.N. 
780,  12  I.L.R.  287,  [1945]  4 D.L.R.  519,  wherein  Laidlaw  J.A. 
at  p.  781,  said  this: 

‘T  think  that  an  insurer  is  not  bound  to  make  any  admission 
which  in  any  way  might  affect  his  position  in  law  in  relation 
to  the  defendant  or  defendants  in  the  action;  in  particular,  he 
is  not  bound  to  admit  that  a policy  of  insurance  was  in  force 
and  effect  as  between  him  and  the  defendants.  This  is  a matter 
which  might  very  well  be  the  subject  of  contest  in  subsequent 
litigation  [the  italics  are  mine]  between  the  parties  named  in 
a policy  of  insurance,  and  an  insurer  ought  not  to  be  required, 
on  an  application  to  be  made  a third  party  in  an  action  brought 
against  a person  named  in  the  policy,  to  make  any  admission, 
either  express  or  implied,  which  might  aif ect  the  rights  of  either 
party  thereunder.” 

It  would  seem  reasonable  that  the  principle  enunciated  above 
would  also  apply  as  between  insurer  and  insured  during  the 
defence  of  the  action  against  the  claimant. 

In  the  result,  therefore,  the  order  of  the  learned  Senior 
Master  should  be  varied  by  striking  out  para.  3 and  changing 
the  word  “finding”  in  the  second  line  of  para.  4 to  the  word 
“judgment”  and  by  adding  after  the  word  “Parties”  in  the  third 
line  thereof  the  words  “other  than  the  London-Canada  Insurance 
Company”,  emd  by  striking  out  all  the  remaining  words  of  the 
said  paragraph  and  substituting  therefor  the  following:  “and 
that  the  question  of  the  right  of  the  said  Walter  Smith  against 
the  said  London-Canada  Insurance  Company  shall  not  be  dis- 
posed of  at  the  trial,  but  after  the  trial,  in  such  manner  as 
may  be  directed  by  the  trial  Judge,  or,  failing  a direction  by 
the  trial  Judge,  by  a Judge  in  Chambers”,  this  being  the  pro- 
vision suggested  by  Middleton  J.A.  as  aforesaid. 

It  is  probably  useful  to  include  in  the  order  a direction  to 
the  effect  that  the  fact  that  the  insurance  company  is  a party 
to  the  action  shall  not  be  disclosed  to  the  jury,  in.  case  the  trial 
is  had  by  a judge  with  a jury,  and  I think  it  should  be  done  if 
either  party  requests  it.  This  was  also  mentioned  in  Marshall 
V.  Adamson,  supra,  and  in  the  British  Columbia  cases.  No  doubt, 
as  was  stated  in  one  of  the  British  Columbia  cases,  the  practice 
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is  well  established  that  the  fact  that  an  insurance  company  is 
a party  to  the  action  must  not  be  disclosed  to  a jury,  and  for 
that  reason  it  may  appear  unnecessary  to  refer  to  it  in  the  order 
However,  it  may  avoid  confusion  or  misunderstanding  later  on. 
In  the  case  at  bar  both  parties  are  content  not  to  have  any  such 
reference  in  this  order,  and  I do  not  make  any  direction  with 
respect  to  it. 

The  costs  of  the  motion  by  way  of  appeal  should  be  to  the 
appellant  London-Canada  Insurance  Company  as  against  the 
respondent  Walter  Smith  in  the  cause. 

Order  varied. 

Solicitors  for  London-Canada  Insurance  Company ^ appellant : 
Phelan,  O’Brien,  Phelan  d Fitzpatrick,  Toronto. 

Solicitors  for  the  third  party  Walter  Smith,  respondent: 
Chevrier,  Latchford  & Fitzpatrick,  Cornwall. 


[BARLOW  J.] 

Industrial  Molasses  Corporation  v.  H.  Corby  Company  Limited 
and  Empire -Hanna  Coal  Company  Limited. 

Easements — Action  in  Nuisance  for  Interference  with  Easement — Neces- 
sity for  Proving  Title  in  Plaintiff — Sufficiency  of  Evidence. 

Negligence — Duties  of  Trepassers  inter  se — Occupation  of  Land  under 
Invalid  Lease — Knowledge  of  Existence  of  Pipe-line  under  Ground — 
Damage  to  Pipe-line  from  User  of  Landr— Failure  to  Anticipate. 

Administrative  Law — Powers  of  Statutory  Bodies — Harbour  Commis- 
sioners— Strict  Adherence  to  Terms  Of  Statute. 

C.  Co.,  under  a lease  and  a grant  of  an  easement  given  by  harbour 
commissioners,  built  a storage  tank  and  a pipe-line  leading  from  the 
dock  to  the  tank.  E.-H.  Co.  later  took  a lease  of  the  ground,  subject 
to  C.  Co.’s  easement,  and  proceeded  to  use  it  as  a coal-yard.  The 
plaintiff  delivered  a quantity  of  molasses  at  the  dock,  to  the  order  of 
C.  Co.,  unloading  it  through  the  pipe-line.  When  the  pumping  was 
completed  it  was  found  that  most  of  the  molasses  had  been  lost 
through  a hole  in  the  pipe-line,  immediately  under  the  peak  of  a large 
pile  of  coal.  It  was  found  as  a fact  that  the  pressure  of  the  weight 
of  the  pile  of  coal  had  caused  the  break  in  the  pipe.  The  plaintiff 
sued  both  companies  for  the  value  of  the  molasses,  and  C.  Co.  claimed 
over  in  third  party  proceedings  against  E.-H.  Co.  The  action  was 
settled  so  far  as  the  plaintiff  was  concerned,  and  by  consent  judgment 
was  entered  against  C.  Co.  for  $20,000  and  the  action  was  dismissed 
as  against  E.-H.  Co.  The  third  party  issue  then  proceeded  to  trial. 

Held,  C.  Co.  was  not  entitled  to  succeed  against  E.-H.  Co.  in  nuisance, 
on  the  basis  of  an  interference  with  its  easement,  because  an  essential 
of  success,  in  such  an  action  was  proof  of  title  in  the  plaintiff,  and 
C.  Co.  claimed  under  an  invalid  lease.  The  lease  purported  to  be 
granted  by  a non-existent  legal  entity,  and  it  was  signed  by  only  two 
of  the  three  commissioners,  whereas  the  special  Act  constituting  the 
commissioners  gave  them  no  power  to  act  by  a majority.  Further, 
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the  title  to  the  land  was  in  the  Crown,  and  the  commissioners  acquired 
no  title  under  the  statute,  and  therefore  could  not  grant  an  easement. 
Minister  of  Agriculture  and  Fisheries  v.  Matthews,  [1950]  1 K.B.  148, 
applied. 

Considered  as  a claim  in  negligence,  however,  C.  Co.’s  claim  was  valid, 
and  it  was  entitled  to  succeed.  E.-H.  Co.  was  under  the  same  disability 
as  to  title,  and  both  parties  were  trespassers  on  the  land.  But  it  did 
not  follow  that  if  one  of  them  negligently  injured  the  other  an  action 
would  not  lie.  Barnes  v.  Ward  (1850),  9 C.B.  392  at  420,  quoted  and 
applied.  E.-H.  Co.  entered  on  the  land  with  full  knowledge  of  the 
existence  of  the  pipe-line,  and  should  have  anticipated  the  damage 
which  resulted  from  the  piling  of  coal  on  top  of  it.  Clark  v.  Chambers 
(1878),  3 Q.B.D.  327;  Heaven  v.  Pender  (1883),  11  Q.B.D.  503  at  509, 
applied. 

Trial  of  a third  party  issue. 

12th  to  14th  November  1951.  The  issue  was  tried  by  Barlow 
J.  without  a jury  at  Belleville. 

H.  C.  Walker,  K.C.,  and  T.  A.  King,  for  H.  Corby  Distillery 
Limited. 

R.  R.  McMurtry,  K.C,,  and  B.  J.  MacKinnon,  for  the  third 
party. 

28th’ December  1951.  Barlow  J.: — ^The  plaintiff’s  claim  was 
against  the  defendants  for  the  loss  of  some  1,700  tons  of  molasses, 
by  reason  of  the  breaking  of  a pipe-line  through  which  the 
molasses  were  being  pumped  from  a ship  to  a tank  of  the 
defendants,  in  the  Belleville  harbour,  in  the  circumstances  here- 
inafter set  out. 

The  defendant  H.  Corby  Distillery  Limited  in  the  third  party 
proceedings  claimed  over  against  its  co-defendant  Empire-Hanna 
Coal  Company  Limited  for  the  plaintiff’s  loss  in  the  event  of 
the  defendant  H.  Corby  Distillery  Limited  being  held  liable. 

Before  trial  the  defendants  consented  to  judgment  going  for 
the  plaintiff  in  the  sum  of  $20,000  without  costs  as  against  the 
defendant  H.  Corby  Distillery  Limited,  that  the  plaintiff’s  action 
as  against  the  defendant  Empire-Hanna  Coal  Company  Limited 
be  dismissed  without  costs  and  that  the  third  party  issue  go  to 
trial.  It  is  the  trial  and  determination  of  the  third  party  issue 
which  is  dealt  with  in  this  judgment,  the  parties  agreeing  that 
if  the  third  party  is  found  liable  to  the  defendants  the  amount 
thereof  shall  be  $20,000. 

For  convenience  H.  Corby  Distillery  Limited  will  be  called 
“Corby”  and  Empire-Hanna  Coal  Company  Limited  will  be  called 
“Empire-Hanna”. 
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In  the  year  1935  a certain  area  in  the  bed  of  the  harbour 
at  Belleville  was  filled  in  and  a dock  was  built  of  cribs  filled 
with  stone  which  was  capped  with  cement  for  a width  of  about 
2 feet  along  the  water-side  at  the  south  of  the  fill  and  also  in 
a northerly  direction  for  about  20  feet  at  the  easterly  end  of 
the  then  fill.  On  the  15th  December  1940  Canadian  Industrial 
Alcohol  Company  Limited  (this  name  was  later  changed  and 
the  company  is  now  known  as  H.  Corby  Distillery  Limited) 
entered  into  a lease  with  “The  Belleville  Harbour  Commission’’ 
for  an  area  of  land  upon  which  to  build  a large  molasses  tank 
about  146  feet  north  of  the  dock  and  at  the  east  end  of  the  fill. 
The  lease  also  gave  Corby  a right  of  way  3 feet  in  width  for 
the  purpose  of  constructing  a pipe-line  from  the  tank  to  the 
dock  20  inches  underground  for  the  purpose  of  pumping  molasses 
from  a ship  carrying  the  same  into  the  tank.  This  pipe-line  was 
duly  constructed. 


Pursuant  to  a further  right  of  way  given  in  the  said  lease 
Corby  constructed  a pipe-line  underground  180  feet  in  a westerly 
direction  from  the  tank  to  a railway  line  for  the  purpose  of 
pumping  molasses  from  the  tank  into  tank-cars  to  carry  the 
same  to  its  distillery. 

The  pipe-line  constructed  in  a southerly  direction  from  the 
tank  to  the  dock  was  built  of  cast-iron  pipes  of  10  inches  inside 
diameter  with  fiange  joints,  each  section  of  pipe  being  12  feet 
long.  Some  19  feet  after  the  pipe  left  the  tank  it  went  under- 
ground a depth  of  about  20  inches  until  it  reached  the  dock, 
where  it  entered  a cement  box  built  against  the  north  side  of 
the  cement  dock  but  not  attached  to  the  dock.  After  the  loss 
of  the  molasses  it  was  found  that  this  box  was  % of  an  inch 
from  the  dock.  This  pipe-line  was  built  in  1940,  and  prior  to 
the  circumstances  giving  rise  to  this  action  some  4,000,000  gal- 
lons of  molasses  had  been  pumped  through  the  pipe  without  any 
loss.  The  pipe-line  followed  a southerly  line  about  15  feet  west- 
erly from  the  easterly  end  of  the  then  fill. 

In  1947  the  harbour  bed  to  the  east  of  the  pipe-line  was 
fiUed  in  and  the  dock  was  extended  easterly  along  the  south 
edge  thereof  for  a distance  of  120  feet  more  or  less. 

On  the  1st  Jime  1948  The  Belleville  Harbour  Commission 
leased  the  area  where  the  pipe-line  was  constructed  and  for, 
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some  distance  to  the  east  and  west  thereof  to  Empire-Hanna 
for  a coal-yard.  The  lease  contains  the  following  paragraph: 

'The  within  lease  is  made  subject  to  easements  previously 
granted  by  the  Belleville  Harbour  Commission  to  the  British 
American  Oil  Company  Limited,  the  Shell  Oil  Company  of 
Canada  Limited,  The  Canadian  Industrial  Alcohol  Company 
Limited,  Imperial  Oil  Limited,  Trinidad  Leaseholds  (Canada) 
Limited,  and  Cities  Service  Oil  Company  Limited,  it  being  ex- 
pressly understood  and  agreed  that  the  said  rights  of  easement 
arising  under  existing  leases  and/or  pipe  line  agreements,  in- 
sofar as  they  affect  the  lands  hereinbefore  described,  are  ex- 
pressly reserved  and  excepted  from  and  out  of  the  lands  hereby 
demised,  or  the  rights  of  the  parties  entitled  thereto  under  the 
said  previously  existing  leases  and/or  pipe  line  agreements.” 

On  the  1st  November  1948  the  Belleville  Harbour  Commission 
gave  a new  lease  to  Empire-Hanna  covering  additional  land 
and  superseding  the  lease  dated  the  1st  June  1948.  This  lease 
contains  the  same  paragraph  quoted  above  respecting  easements 
already  granted,  including  the  easement  to  Corby.  Corby  paid 
rent  and  has  since  retained  possession  of  the  property  leased 
to  it  from  the  date  of  its  lease,  namely  the  15th  December  1940. 

On  the  22nd  June  1949  a barge  of  molasses  arrived  at  the 
dock  in  Belleville  Harbour.  The  pumping  of  the  molasses  from 
the  barge  through  the  pipe-line  in  question  to  the  Corby  tank 
started  at  midnight  on  the  22nd.  A check  was  made  which 
showed  that  the  molasses  was  flowing  into  the  tank.  No  further 
check  was  made  until  the  pumping  stopped  at  11.55  p.m.  on 
the  23rd  June.  When  the  tank  was  checked  to  ascertain  the 
number  of  gallons  of  molasses  in  the  tank  it  was  discovered 
that  the  tank  was  not  more  than  one-quarter  full,  whereas  it 
should  have  been  about  27  inches  from  the  top  of  the  tank. 
It  was  then  discovered  for  the  first  time  that  the  greater  part 
of  the  cargo  of  molasses  had  not  been  pumped  into  the  tank 
and  that  it  must  have  leaked  out  through  the  pipe-line.  Some 
1,700  tons  of  molasses  were  lost. 

For  a distance  of  about  60  feet  southerly  from  where  the 
pipe-line  went  underground  after  leaving  the  tank  there  was 
no  coal,  but  from  this  point  to  the  dock,  a distance  of  about 
83  feet,  a large  pile  of  coal  was  over  the  pipe-line.  This  pile  of 
coal  at  its  peak  was  20  feet  high.  The  coal  was  removed  and 
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the  pipe-line  was  uncovered  for  its  full  length.  It  was  then 
discovered  that  the  pipe-line  directly  beneath  the  peak  of  the 
pile  of  coal  had  broken  close  to  a flange  at  the  fourth  joint  from 
the  dock  and  was  separated  by  a distance  of  1%  inches.  It 
was  through  this  opening  that  the  molasses  had  escaped  and 
had  seeped  through  the  ground  out  to  the  water  of  the  bay. 

[His  Lordship  here  made  his  flndings  as  to  credibility  and 
proceeded.] 

It  is  clear  to  me  that  the  break  in  the  pipe  was  caused  by 
the  pressure  of  the  heavy  pile  of  coal.  The  evidence  shows 
that  at  the  point  where  the  break  occurred  the  weight  of  coal 
was  1,000  pounds  to  the  square  foot.  Furthermore  the  heavy 
weight  of  coal  caused  the  ground  to  push  the  dock  out  slightly, 
which  also  helped  to  bring  about  the  break  and  the  separation 
of  1%  inches  through  which  the  molasses  escaped.  It  is  con- 
tended by  counsel  for  Empire-Hanna  that  the  pipe  was  not 
properly  constructed  and  that  if  it  had  been  no  break  would 
have  occurred.  I cannot  find  that  there  was  any  duty  upon 
Corby  to  construct  a pipe-line  that  would  have  withstood  any 
load  that  Empire-Hanna  chose  to  put  upon  it.  The  pipe-line 
did  not  deflect  from  a straight  line  for  the  first  60  feet  southerly 
to  the  coal  pile.  It  did  deflect  from  there  southerly,  caused, 
as  I find,  by  the  heavy  weight  of  coal. 

At  the  time  the  pipe-line  was  constructed  it  was  within  15 
feet  from  the  easterly  edge  of  the  fill  and  no  one  contemplated 
any  heavy  weight  being  put  upon  it.  It  had  been  used  for  years 
with  no  trouble.  Furthermore  the  other  pipe-line  of  Corby, 
used  for  carrying  the  molasses  from  the  tank  to  the  tank-cars, 
constructed  at  the  same  time  and  in  the  same  way  but  with  no 
weight  of  coal  upon  it,  has  functioned  and  is  still  functioning 
without  trouble.  It  is  true  that  Corby  might  have  constructed 
some  other  type  of  pipe-line,  but  they  owed  no  duty  to  construct 
a pipe-line  proof  against  all  overhead  weights. 

I have  come  to  the  conclusion  that  Corby  built  a pipe-line 
reasonably  fit  for  the  purpose  for  which  it  was  to  be  used,  that 
Empire-Hanna  had  full  knowledge  of  the  Corby  pipe-line  and 
of  its  location  and  that  it  was  the  very  heavy  weight  of  coal 
placed  by  Empire-Hanna  over  the  pipe-line  that  caused  the 
pipe-line  to  settle  and  break.  If  the  conditions  under  which  the 
pipe-line  was  installed  had  continued  it  would  not  have  broken. 
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Let  us  proceed  first  to  consider  whether  Empire-Hanna  is 
liable  in  nuisance  by  reason  of  its  interference  with  the  ease- 
ment held  by  Corby. 

The  right  of  way  given  to  Corby  to  build  and  maintain  the 
pipe-line  in  question  is  an  easement.  A wrongful  interference 
with  an  easement  constitutes  a nuisance,  that  is  to  say,  an 
injury  done  to  a person  in  possession  of  property  in  land  whereby 
his  enjoyment  of  that  property  is  adversely  affected.  There  is, 
however,  this  difference  between  a nuisance  in  the  case  where 
no  easement  is  affected  and  a nuisance  arising  from  interference 
with  an  easement,  that  in  the  latter  case  the  existence  of  the 
easement  must  be  established  before  any  redress  can  be  obtained. 

In  the  case  at  bar  there  was  an  interference  by  Empire- 
Hanna  with  the  easement  held  by  Corby  and  Corby  must  show 
a title  to  the  easement  in  order  to  succeed.  If  Corby  has  title 
to  the  easement  it  must  have  been  acquired  by  virtue  of  the 
lease  from  The  Belleville  Harbour  Commission. 

Let  me  now  proceed  to  discuss  this  lease  and  its  validity. 

The  document  under  which  Corby  claims  title  to  the  ease- 
ment is  dated  the  15th  December  1940,  and  is  made  “in  pur- 
suance of  the  Short  Forms  of  Leases  Act,  Between  The  Belle- 
ville Harbour  Commission  hereinafter  called  The  Commission  of 
the  First  Part,  and  The  Canadian  Industrial  Alcohol  Company 
Limited  hereinafter  called  The  Company  of  the  Second  Part'’. 
The  document  then  proceeds; 

“WITNESSETH  that  in  consideration  of  the  rents,  covenants 
and  agreements  hereinafter  respectively  reserved  and  contained 
on  the  part  of  the  said  Company,  its  successors  and  assigns,  to 
be  respectively  paid,  observed  and  performed,  the  said  Commis- 
sion hath  demised  and  leased  and  by  these  presents  doth  demise 
and  lease  unto  the  said  Company,  its  successors  and  assigns 
[then  follows  a description  of  the  property  upon  which  the  tank 
is  situate,  followed  by  the  following:] 

“Together  with  a right-of-way  3'  in  width  running  south 
24°  08'  east  a distance  of  146'  more  or  less  from  the  southerly 
boundary  of  the  above  described  parcel  No.  2 for  the  construc- 
tion of  an  underground  pipe-line  thereon,  and  together  with  a 
right-of-way  3'  in  width  running  south  65°  52'  west  a distance 
of  180'  more  or  less  from  the  westerly  boundary  of  the  above 
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described  parcel  No.  2 for  the  construction  of  a pipe-line 
thereon.” 

This  is  the  description  of  the  easement  in  question.  The 
document  provides  for  a term  of  15  years,  at  a yearly  rental 
of  $200.  The  lease  is  executed  by  Canadian  Industrial  Alcohol 
Company  Limited  with  the  signatures  of  its  general  manager 
and  its  secretary-treasurer,  and  having  its  corporate  seal  at- 
tached, and  by  The  Belleville  Harbour  Commission  by  a rubber 
stamp  reading  “Belleville  Harbour  Commission”  and  below  it 
the  words  “Chairman”  and  “Secretary”.  To  the  left  of  these 
latter  words  appear  the  signatures  of  “John  A.  McIntosh”  and 
“A.  H.  Ketcheson”  respectively,  these  being  two  of  the  three 
harbour  commissioners  at  that  time. 

The  land  purporting  to  be  dealt  with  by  this  lease  is  a part 
of  the  harbour  at  Belleville.  Originally  it  was  part  of  the  bed 
of  the  harbour,  but  was  filled  in  about  1935.  The  title  therefore 
is  in  the  Crown. 

For  “the  improvement  and  managment  of  the  harbour  at 
Belleville”  an  Act  was  passed  and  assented  to  on  the  2nd  May 
1889  entitled  “An  Act  Respecting  the  Harbour  of  Belleville, 
in  the  Province  of  Ontario”  and  being  52  Viet.  (Can.),  c.  35. 
The  Act  defines  the  area  of  the  harbour,  which  includes  the 
area  of  the  easement  in  question.  It  then  provides: 

“2.  The  Mayor  of  the  city  of  Belleville,  for  the  time  being, 
and  two  persons  appointed  from  time  to  time  by  the  Governor 
in  Council,  shall  be  commissioners  under  this  Act  to  have  the 
superintendence  of  the  harbor  and  harbor  master  of  the  port 
of  Belleville. 

“3.  The  harbor  commissioners  so  appointed,  or  a majority 
of  them,  may,  from  time  to  time,  appoint  a fit  and  proper  person 
to  be  harbor  master  for  the  said  port  of  Belleville;  and  such 
harbor  master  may  be  paid  out  of  the  harbor  dues  hereinafter 
mentioned  such  salary  not  exceeding  six  hundred  dollars  per 
annum,  as  the  harbor  commissioners,  with  the  approval  of  the 
Minister  of  Marine  and  Fisheries,  direct. 

“4.  The  commissioners  and  harbor  master  appointed  under 
this  Act  shall  be  under  the  control  of  the  Minister  of  Marine 
and  Fisheries,  to  whom  they  shall  respectively  furnish  a report 
in  writing  and  on  oath,  on  or  as  soon  as  possible  after  the 
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thirty-first  day  of  December  in  each  year,  of  their  doings  in 
office,  and  of  the  moneys  received  and  expended  by  them.” 

The  Act  further  provides  that  the  commissioners  may  make, 
repeal  and  amend  rules  and  regulations  with  respect  to  the  use 
of  the  harbour.  The  commissioners  are  given  power  to  impose, 
levy  and  collect  rates  and  dues  for  the  use  of  the  harbour. 
The  commissioners  are  also  given  power  to  borrow  money  for 
the  purpose  of  improving  the  harbour  and  to  expend  the  revenue 
received  in  maintenance  and  repairs.  Nowhere  in  the  Act  are 
the  words  “Belleville  Harbour  Commission”  used,  and  it  follows 
that  there  is  no  entity  known  as  such.  All  the  powers  in  the 
Act  are  given  to  the  three  commissioners  except  in  s.  3 quoted 
above,  where  a majority  of  the  commissioners  are  given  power 
to  appoint  a person  to  be  harbour  master.  No  power  is  given 
to  the  commissioners  to  lease  any  of  the  premises  or  to  grant 
an  easement  as  to  any  part  of  the  harbour.  The  three  com- 
missioners must  (except  in  the  appointment  of  a harbour 
master)  act  as  a body.  Since  the  powers  given  to  the  three 
commissioners  are  statutory  powers  given  pursuant  to  the  said 
Act  they  are  limited  to  the  powers  within  the  four  corners  of 
the  Act  itself.  I must  therefore  find  that  the  three  commis- 
sioners had  no  power  to  demise  and  lease  any  of  the  harbour 
premises  by  easement  or  otherwise  to  Corby. 

A more  serious  defect  in  the  title  to  the  easement  is  the 
fact  that  the  lease  is  not  made  with  the  three  commissioners. 
It  is  made  with  “The  Belleville  Harbour  Commission”,  which 
does  not  exist  and  it  is  signed  by  two  commissioners  in  their 
capacities  as  chairman  and  secretary  respectively  of  a non- 
existent body  called  “Belleville  Harbour  Commission”. 

There  is  also  another  reason  why  Corby  acquired  no  title 
to  the  easement.  The  title  to  the  land  is  in  the  Crown.  The 
commissioners  for  the  harbour  at  Belleville  under  the  Act  from 
which  their  powers  sprang  acquired  no  title  to  the  land,  and 
having  acquired  no  title  or  interest  in  the  land  they  cannot 
grant  a lease  of  an  easement.  The  commissioners  have  only 
such  powers  as  the  Act  conferred  on  them:  see  Minister  of 
Agriculture  and  Fisheries  v,  Matthews,  [1950]  1 K.B.  148  at 
154,  [1949]  2 All  E.R.  724  at  729,  where  Cassels  J.  says:  “The 
power  given  to  an  authority  under  a statute  is  limited  to  the 
four  corners  of  the  power  given.” 
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I must  therefore  conclude  that  the  document  entered  into 
between  The  Belleville  Harbour  Commission  and  Canadian  In- 
dustrial Alcohol  Company  Limited  gives  no  title  to  the  ease- 
ment to  Canadian  Industrial  Alcohol  Limited  or  its  successor, 
Corby. 

It  is  then  said  that  Corby  has  had  possession  since  1940  and 
has  paid  rent  and  that  this  gives  Corby  a right  to  the  easement. 
But  was  Corby  entitled  to  possession?  Corby  could  obtain  the 
right  to  possession  only  from  the  owner  of  the  land  or  an  agent 
of  the  owner  with  power  to  give  possession.  The  land  is  owned 
by  the  Crown  and  the  only  rights  vested  in  the  harbour  com- 
missioners are  those  acquired  under  the  Act  respecting  the 
Belleville  harbour  referred  to  above.  Corby  obtained  no  right 
of  possession  from  the  Crown  and  a careful  perusal  of  the  Act 
clearly  shows  that  the  harbour  commissioners  had  no  right  to 
give  Corby  possession  or  to  collect  rent.  It  therefore  must  fol- 
low that  Corby  was  not  in  rightful  possession  of  the  easement 
in  question. 

The  case  of  Paine  and  Co.  Limited  v.  St.  Neots  Gas  and 
Coke  Company,  160  L.T.  10  at  12,  [1938]  3 All  E.R.  592,  and 
on  appeal  161  L.T.  186,  [1939]  3 All  E.R.  812,  is  very  much 
in  point.  The  facts  are  similar  in  that  the  plaintiffs  claimed 
an  easement  similar  to  the  easement  in  the  case  at  bar  under 
a lease  given  by  lessors  who  had  no  power  to  give  the  lease  and 
also  no  power  to  give  possession.  For  further  reference  see 
Gale  on  Easments,  12th  ed.  1950,  pp.  510-2. 

For  the  above  reasons  Corby  has  no  right  of  action  based 
on  nuisance  resulting  from  an  interference  with  the  easement 
which  it  believed  it  had. 

Let  us  now  consider  whether  Corby  is  entitled  to  recover  in 
tort.  Empire-Hanna  is  under  the  same  disability  as  Corby  in 
so  far  as  its  lease  and  its  right  to  possession  of  the  property 
described  in  the  lease  are  concerned.  It  purported  to  acquire 
its  rights  from  a non-existent  entity,  namely.  The  Belleville 
Harbour  Commission.  Its  lease  is  executed  in  the  same  manner 
as  the  lease  to  Corby.  The  findings  I have  made  above  as  to 
title  and  possession  by  Corby  apply  equally  to  Empire-Hanna. 
The  rights  of  Corby  and  Empire-Hanna  upon  the  property  in 
question  are  no  higher  than  those  of  trespassers  in  so  far  as 
the  owner  is  concerned.  It  does  not  follow,  however,  that  if  . one 
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negligently  injures  the  other  a right  of  action  does  not  lie: 
see  Barnes  v.  Ward  (1850),  9 C.B.  392  at  420,  137  E.R.  945, 
where  Maule  J.  says: 

'‘A  trespasser  is  liable  to  an  action  for  the  injury  which  he 
does:  but  he  does  not  forfeit  his  right  of  action  for  an  injury 
sustadned.  Thus,  in  the  case  of  Bird  v.  Holbrook  (4  Bingh.  628, 
130  E.R.  911),  the  plaintiff  was  a trespasser, — and,  indeed  a 
voluntary  one, — but  he  was  held  entitled  to  an  action  for  an 
injury  sustained  in  consequence  of  the  wrongful  act  of  the 
defendant,  without  any  want  of  ordinary  caution  on  the  part 
of  the  plaintiff,  although  the  injury  would  not  have  occurred, 
if  the  plaintiff  had  not  trespassed  on  the  defendant’s  land.” 

Did  Empire-Hanna  owe  a duty  to  Corby  so  to  use  the  land 
that  no  damage  would  result  to  Corby?  Empire-Hanna  knew 
the  pipe-line  was  under  the  ground  it  was  using  as  a coal-yard. 
It  obtained  this  information  when  it  obtained  its  purported  lease. 
Corby  was  first  on  the  premises  in  1940  when  its  pipe-line  was 
constructed.  Empire-Hanna  came  to  the  premises  in  1948  with 
full  knowledge  of  the  occupation  and  user  by  Corby.  Empire- 
Hanna  proceeded  to  use  the  land  as  if  no  pipe-line  were  under- 
neath. It  ought  in  my  opinion  to  have  anticipated  that  a very 
heavy  weight  of  coal  might  and  very  likely  would  break  the 
pipe-line:  Clark  v.  Chambers  (1878),  3 Q.B.D.  327. 

The  rights  of  Corby  and  Empire-Hanna  as  between  them- 
selves are  well  stated  in  Heaven  v,  Pender  (1883),  11  Q.B.D.  503 
at  509,  where  Brett  M.R.  says:  “ . . . whenever  one  person  is 
by  circumstances  placed  in  such  a position  with  regard  to 
another  that  every  one  of  ordinary  sense  who  did  think  would 
at  once  recognise  that  if  he  did  not  use  ordinary  care  and  skill 
in  his  own  conduct  with  regard  to  those  circumstances  he  would 
cause  danger  of  injury  to  the  person  or  property  of  the  other, 
a duty  arises  to  use  ordinary  care  and  skill  to  avoid  such 
danger.” 

See  also  Beven  on  Negligence,  4th  ed.  1928,  p.  45;  also 
Pollock  on  Torts,  14th  ed.  1939,  p.  137. 

I have  already  found  that  the  weight  of  coal  caused  the 
break  in  the  pipe-line.  I now  find  that  under  all  the  circum- 
stances Empire-Hanna  should  have  anticipated  that  what  hap- 
pened might  and  was  likely  to  happen.  It  did  not  so  anticipate 
what  happened,  and  in  failing  to  do  so  was  negligent  and 
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breached  the  duty  it  owed  to  Corby,  and  liability  for  the  loss 
follows. 

For  the  above  reaisons  judgment  will  go  for  H.  Corby  Dis- 
tillery Limited  against  Empire-Hanna  Coal  Company  Limited 
for  $20,000  and  costs. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Fraser,  Beatty,  Tucker,  McIntosh 
d Stewart,  Toronto. 

Solicitors  for  H.  Corby  Distillery  Limited,  defendant:  Blake, 
Anglin,  Osier  d Cassels,  Toronto. 

Solicitors  for  Empire-Hanna  Coal  Company  Limited,  defend- 
ant and  third  party:  Slaght,  McMurtry,  Ganong,  Keith  d Slaght, 
Toronto. 
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[SCHROEDER  J.] 

Les  Soeurs  de  La  Visitation  D'Ottawa  v*  The  City  of  Ottawa. 

Taxation  — Municipal  Real  Property  Assessment  — Exemptions  — Land 

“used  in  connection’’  with  Churches,  etc.  — Houses  of  Refuge,  etc. 

— Charitable  Institutions  — Support  from  Public  Funds  — The 

Assessment  Act,  R.S.O.  1950,  c.  24,  s.  4(3),  (11),  (12). 

The  plaintiff  corporation  (whose  activities  are  fully  described  in  the 
reasons  for  judgment)  sought  exemption  of  all  its  lands  from  taxa- 
tion under  various  subsections  of  s.  4 of  The  Assessment  Act. 

Held,  the  plaintiff  was  not  entitled  to  exemption,  except  in  respect  of 
its  chapel  (including  all  adjuncts  thereof),  which  was  used  for  public 
worship,  and  the  lands  directly  connected  with  it. 

The  plaintiff  could  not  successfully  contend  that  all  its  lands  were  “used 
in  connection”  with  a place  of  public  worship,  and  hence  exempt  under 
subs.  3,  since  it  was  clearly  established  that  a parsonage  was  not  ex- 
empt under  that  subsection,  and  the  same  reasoning  would  apply 
a fortiori  to  the  plaintiffs’  lands.  Re  The  Assessment  Act;  St.  Mary’s 
Anglican  Church  et  al.  v.  The  Assessment  Commissioner  of  The  City 
of  Windsor,  [1942]  O.W.N.  102;  The  Catholic  Corporation  of  Anti- 
gonish  v.  The  Municipality  of  Richmond  (1911),  45  N.S.R.  320,  applied; 
Gerke  et  al.  v.  Purcell  (1874),  25  O.  St.  229  at  248-9,  quoted  with 
approval. 

The  plaintiff  also  was  not  within  the  exempting  provisions  of  subss.  11 
and  12  of  s.  4,  for  two  reasons:  (a)  It  was  not  an  institution  ejusdem 

generis  with  the  institutions  specifically  mentioned  in  the  subsections, 
and  the  words  “or  other  institution”  must  be  construed  according  to 
the  ejusdem  generis  rule.  Re  The  Township  of  King  and  The  Mary- 
lake  Agricultural  School  and  Farm  Settlement  Association,  [1939]  O.R. 
13,  distinguished;  Canadian  National  Railways  v.  Town  of  Capreol, 
[1925]  S.C.R.  499,  referred  to.  (b)  The  plaintiff  was  not  “supported 
in  part  at  least  by  public  funds”,  since  the  words  “public  funds”  must 
be  construed  as  meaning  moneys  provided  from  the  treasuries  of 
federal,  provincial  or  municipal  governments. 

An  action  for  a declaration,  in  which  the  parties  concurred 
in  stating  a case  for  the  opinion  of  the  Court. 

8th  December  1951.  The  stated  case  was  heard  by  Schroeder 
J.  in  Weekly  Court  at  Ottawa. 

J.  Paul  Labelle,  K.C.,  for  the  plaintiff. 

G.  C.  Medcalf,  K.C.,  and  D.  D.  Diplock,  for  the  defendant. 

10th  December  1951.  Schroeder  J.  (orally): — This  action 
was  instituted  by  the  plaintiff  for  a declaration  of  the  Court  that 
it  was  exempt  from  taxation  upon  its  real  estate  holdings  in 
the  city  of  Ottawa  pursuant  to  subss.  3,  4,  5 and  6 of  s.  4 of 
The  Assessment  Act,  R.S.O.  1950,  c.  24,  or  alternatively  pur- 
suant to  subss.  11  and  12  of  s.  4. 

The  parties  have  concurred  in  stating  questions  of  law  arising, 
in  the  form  of  a special  case,  for  the  opinion  of  the  Court,  in 
accordance  with  the  provisions  of  Rule  126  which  reads:  “The 
parties  to  any  cause  may  concur  in  stating  questions  of  law 
arising,  in  the  form  of  a special  case  for  the  opinion  of  the  Court; 
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and  may  agree  that  on  judgment  of  the  Court  being  given  in 
the  affirmative  or  negative  of  the  question  or  questions  of  law 
raised,  certain  specific  relief  may  be  awarded.” 

The  parties  have  filed  a stipulation  which  provides  that  any 
declaratory  order  made  by  the  Court  upon  this  motion  will, 
subject  to  any  appeal  that  may  be  taken,  be  followed  by  the 
assessor  for  the  defendant  in  subsequent  assessments  made  by 
him  relating  to  the  lands  and  premises  in  question  in  this  action. 

This  rather  unusual  procedure  has  been  resorted  to  on 
account  of  the  decisions  of  the  Court  of  Appeal  in  Quance  v. 
Thomas  A.  Ivey  & Sons,  Limited,  [1950]  O.R.  397,  [1950]  3 
D.L.R.  656,  and  The  Town  of  Brampton  v.  Hutchinson  et  al., 
[1950]  O.R.  491,  in  which  it  was  held  that  the  action  of  the 
Legislature  whereby  it  purported  to  confer  upon  the  Ontario 
Municipal  Board,  the  Court  of  Revision  or  the  County  Judge 
power  to  determine  whether  any  persons  or  things  were  legally 
assessable,  was  idtra  vires.  Since  the  only  question  involved  in 
this  action  is  a question  of  law,  more  particularly,  whether  or 
not  the  plaintiff  is  legally  assessable,  it  would  have  been  rather 
futile  for  the  plaintiff  to  have  had  resort  to  the  summary  method 
of  determining  the  question  provided  by  The  Assessment  Act. 

Counsel  for  the  defendant  municipality  contends  that  the 
cases  of  Quance  v.  Thomas  A.  Ivey  <&  Sons,  Limited  and  The 
Town  of  Brampton  v.  Hutchinson  et  al.,  supra,  are  in  conflict 
with  the  judgment  of  the  Supreme  Court  of  Canada  in  Municipal 
District  of  Sugar  City  No.  5 v.  Bennett  <&  White  (Calgary) 
Limited,  [1950]  S.C.R.  450,  [1950]  3 D.L.R.  81.  In  that  case 
the  Supreme  Court  passed  upon  the  constitutional  aspects  of 
s.  53  of  the  Alberta  Assessment  Act,  which  is  similar  in  its 
terms  to  s.  83  of  the  Ontario  Assessment  Act.  This  was  sub- 
mitted by  counsel  when  I questioned  the  propriety  of  the  present 
action,  having  regard  to  the  procedure  laid  down  and  prescribed 
by  The  Assessment  Act  of  this  Province.  However,  since 
both  parties  have  assented  to  these  proceedings  and  have 
agreed  to  be  bound  by  the  declaratory  judgment  of  this  Court, 
subject  to  their  right  of  appeal,  I have  decided  to  dispose  of 
the  matter  on  the  basis  of  the  stated  case  on  which  the  parties 
have  concurred. 

In  any  event  I do  not  consider  that  the  two  judgments  of 
the  Ontario  Court  of  Appeal  to  which  I have  referred  are  in 
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conflict  with  the  judgment  of  the  Supreme  Court  of  Canada 
in  the  Sugar  City  case,  supra. 

The  case  agreed  upon  by  the  parties  contains  21  pages  and  71 
paragraphs,  most  of  which  are  devoted  to  explaining  the  aims 
and  objects  of  the  plaintiff  corporation  and  its  various  activities. 

The  plaintiff  was  incorporated  by  letters  patent  of  the 
Province  of  Ontario  granted  on  27th  January  1911  as  a “religious 
order”  and  established  as  a corporation  without  share  capital. 
The  corporate  objects  were  said  to  be,  inter  alia:  “the  perform- 
ance of  devotional  exercises;  to  do  useful  works  and  to  make 
ornaments  for  churches”.  The  plaintiff  belongs  to  an  Order 
which  was  founded  in  the  17th  century  by  St.  Francois  de 
Sales  in  France,  where  the  greatest  number  of  monasteries 
attached  to  the  Order  is  located.  Several  monasteries  are 
situated  in  the  United  States  but  only  two  in  Canada — the  one 
administered  by  this  plaintiff  and  the  other  in  the  city  of  Levis 
in  the  Province  of  Quebec. 

The  plaintiff’s  real  estate,  which  was  situated  in  the  town- 
ship of  Nepean  in  the  county  of  Carleton  (now  annexed  to 
and  forming  part  of  the  municipal  corporation  of  the  city  of 
Ottawa)  comprises  an  area  of  approximately  5.24  acres.  Except 
for  a small  portion  of  the  land  on  which  the  buildings  are  erected 
and  a small  area  used  for  parking  purposes,  the  remaining  vacant 
land,  which  is  fully  enclosed  by  a high  cement  fence,  is  cultivated 
as  an  orchard  and  a vegetable  garden,  and  part  of  it  is  used  as 
a poultry-yard. 

The  buildings  comprise  several  wings  as  shown  upon  the 
plans  filed  by  the  plaintiff  upon  this  motion  and  more  par- 
ticularly described  in  the  stated  case.  The  principal  division 
exists  as  between  what  is  described  as  the  cloister  section  and 
the  public  section.  The  former  contains  a large  number  of 
cells  for  the  use  of  the  nuns,  a library,  and  an  office  for  the 
use  of  attending  physicians,  as  well  as  infirmaries,  a laundry, 
a drying-room,  and  a penitents’  confessional  for  the  use  of  the 
members  of  the  Order. 

The  public  section  contains  a chapel  which  embodies  the 
main  features  of  an  ordinary  parish  church.  An  unusual  feature 
of  the  chapel  is  the  nuns’  choir  which  adjoins  and  opens  into 
the  chapel  through  a fixed  and  large  wooden  grating  covered 
from  the  inside  by  a thin  black  veil,  through  the  employment 
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of  which  the  choir-room  and  the  members  of  the  choir  cannot 
be  seen  but  persons  in  the  choir-room  can  see  the  chapel  proper 
and  its  occupants.  J 

A similar  choir,  similarly  arranged,  is  for  the  use  of  those  ^ 
members  of  the  Order  who,  because  of  illness,  infirmity  or  old 
age,  are  chiefiy  confined  to  their  cells  or  to  the  infirmaries. 


The  remainder  of  the  public  section  is  open  to  members  of 
the  public  who  desire  to  perform  certain  devotional  exercises 
or  to  remain  for  a temporary  period  in  the  monastery  seeking 
the  physical  and  spiritual  benefits  of  a retreat  or  receiving 
spiritual  instruction  and  spending  much  of  the  time  in  prayer 
and  meditation.  For  the  comfort  and  convenience  of  such  per- 
sons there  is  a dining-room  in  which  meals  are  served,  and  there 
are  several  bedrooms  which  those  who  are  following  a longer 
retreat  may  use  for  their  accommodation. 

On  the  premises  there  is  also  erected  a wooden  building 
called  “The  Parsonage”,  which  is  occupied  by  the  resident 
chaplain. 

The  primary  purpose  for  which  the  Order  was  founded  was 
to  make  possible  admission  to  a religious  order,  such  as  that  in 
question,  of  women  labouring  under  the  disability  of  poor  health, 
bodily  infirmities,  old  age  or  poverty,  or  who  were  widowed 
or  handicapped  by  language  difficulties  and  who  for  such  or 
similar  reasons  were  denied  access  to  other  religious  orders 
of  the  Roman  Catholic  Church. 

This  institution  is  not  in  any  sense  a house  of  refuge  for 
such  women  but  it  is  open  to  them  if  they  are  actuated  by  the 
sincere  motive  of  dedicating  their  lives  to  service  in  a religious 
order  in  spite  of,  but  not  on  account  of,  their  particular  handi- 
caps. 

At  the  present  time  there  are  forty-two  inmates  of  the 
monastery  who  are  members  of  the  Order.  Thirty-three  of 
that  number  are  known  as  ''choristes'^ , who  perform  the  ritual 
exercises  in  the  choirs  and  whose  principal  duty  is  to  pray 
“for  and  before  the  public”.  Five  nuns  are  known  as  ''con- 
verses^\  to  whom  are  assigned  the  physical  tasks  in  and  about 
the  cloister.  The  remaining  four  nuns  are  called  "tourieres^\ 
and  their  duties  are  carried  out  in  the  public  portion  of  the 
building  and  in  the  world  beyond  the  monastery  walls.  They 
also  attend  to  the  wants  of  those  members  of  the  public  who 
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may  be  following  a retreat  in  the  monastery  or  who  are  present 
for  the  purpose  of  following  certain  devotional  exercises.  The 
^'converses”  and  the  ''tourieres”  are  required  to  be  physically 
capable  of  carrying  out  their  duties,  but  not  so  the  ''choristes”, 
several  of  whom  are  bedridden,  some  unable  to  perform  any  but 
light  duties,  and  others  whose  general  health  is  in  a precarious 
state. 

All  new  members  of  the  Order  pass  through  a novitiate  of 
five  years,  during  which  period  they  are  trained  in  the  ways, 
and  they  have  instilled  in  them  the  character  and  essence  of 
the  strict  religious  life  of  the  Order. 

The  plaintiff’s  assets  consist  of  its  real  estate,  assessed  for 
taxation  purposes  in  the  year  1950  at  the  sum  of  $41,350, 
being  $16,975  in  respect  of  land  and  $24,375  in  respect  of  the 
buildings.  It  owns  household  goods  and  furniture  valued  at 
$2,000  and  a value  of  $3,000  is  placed  upon  the  contents  of 
the  chapel.  The  plaintiff  also  has  investments  in  the  sum  of 
$113,179.37,  the  source  of  which  was  ''dotes'’  or  dowries  brought 
in  by  members  of  the  monastery  from  time  to  time,  part  of 
which,  namely  $60,500,  was  a gift  to  the  community  from  a 
member  of  the  Order  known  as  Sister  Marguerite  Marie. 

Of  the  real  estate,  the  only  portion  in  respect  of  which  an 
exemption  has  been  allowed  is  the  chapel,  assessed  for  $2,000, 
and  land  connected  therewith,  assessed  for  the  sum  of  $1,875. 
The  remainder  of  the  real  estate  has  been  subject  to  taxation 
since  the  year  1913,  the  taxes  having  increased  from  $146  per 
annum  in  1913  to  the  sum  of  $1,815.80  in  1949. 

During  the  year  1950  the  plaintiff’s  total  income  was 
$10,406.16,  made  up  of  interest  on  its  investments  amounting 
to  $3,342.51,  and  donations  amounting  to  a total  sum  of  $7,063.65. 
Expenses  for  the  period  were  $8,060.55,  particulars  of  which 
were  set  out  in  the  stated  case.  This  left  an  excess  of  income 
over  expenses  for  the  year  1950  to  the  extent  of  $2,345.61. 

The  plaintiff  Order  is  a strictly  non-profit-making  organiza- 
tion. While  the  chapel  is  open  to  and  attended  by  a substantial 
number  of  people  both  from  Ottawa  and  the  vicinity  and  from 
more  distant  parts,  the  priest’s  annual  honorarium  of  $500  is 
paid  by  the  plaintiff.  He  is  also  provided  with  board  and  lodging 
and  other  necessary  services  at  the  expense  of  the  plaintiff  and 
without  expense  to  members  of  the  public.  The  members  of 
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the  monastery  and  the  chaplain  are  expressly  prohibited  from 
accepting  any  consideration  whatsoever  for  services  rendered 
by  them,  whatever  their  nature  may  be.  No  charge  is  made  for 
meals  served  or  accommodation  provided  to  persons  following 
a retreat  or  resorting  to  the  monastery  for  other  religious  pur- 
poses. Donations  may  be  and  are  accepted,  but  they  do  not 
in  any  sense  constitute  consideration  for  services  or  other  minis- 
trations, physical  or  spiritual,  rendered  to  the  donors. 

A committee  of  volunteer  lady  workers  canvass  from 
door  to  door  for  donations  to  the  institution.  They  distribute 
religious  calendars,  paintings  and  cards  made  by  the  ^^choristes’\ 
The  nuns  also  effect  repairs  to  sacerdotal  vestments  and  are 
always  available  to  visitors  for  spiritual  guidance  and  counsel. 
They  also  assist  at  all-night  vigils  for  the  dead  and  attend  at 
the  homes  of  the  sick  when  occasion  requires;  but  all  this  is 
done  without  any  material  reward  or  hope  thereof. 

It  is  further  stated  that  indigents  who  present  themselves 
at  the  monastery  are  given  food  and  other  material  aid  at  no 
cost  whatsoever.  It  is  further  agreed  that  the  products  of  the 
orchard,  vegetable  garden  and  poultry-yard  are  required  to  feed 
the  members  of  the  Order,  the  chaplain,  any  visitors  to  the 
monastery  who  may  be  following  a retreat  or  performing 
devotional  exercises  or  seeking  spiritual  counsel  and  guidance, 
or  needy  persons  applying  for  aid. 

It  is  admitted  that  the  plaintiff  institution  is  not  a cor- 
rectional institution,  or  one  in  which  care  is  extended  to  anyone 
in  the  sense  that  children  are  cared  for  in  institutions  which 
exist  for  that  purpose.  It  is  further  stated  that  the  plaintiff 
does  not  provide  a course  of  study  and  is  not  maintained  for 
the  purpose  of  providing  or  disseminating  academic  learning. 
The  questions  propounded  for  the  opinion  of  the  Court  are: 
“(1)  Whether  the  Plaintiff  is  exempt  from  taxation  under 
the  provisions  of  section  4,  sub-sections  3,  4,  5 and  6 of  the 
Assessment  Act,  being  chapter  24 — R.S.O.  1950  or  any  of  them. 

“(2)  Whether  alternatively,  the  Plaintiff  is  exempt  from 
taxation,  under  sub-sections  11  and  12  of  said  section  4.” 

While  taxation  legislation  is  subjected  to  the  strictest  scrutiny 
in  favour  of  the  subject,  a person  claiming  the  benefit  of  the 
provisions  of  a taxing  statute  exempting  him  from  taxation 
must  bring  himself  clearly  within  the  four  corners  of  the  ex- 
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onerating  clauses  of  the  legislation,  for  the  very  good  reason — 
as  stated  by  Lord  Halsbury  in  The  Commissioners  for  Special 
Purposes  of  the  Income  Tax  v.  Pemsel,  [1891]  A.C.  531  at 
551,  that: 

“There  is  no  purpose  in  a Taxing  Act  but  to  raise  money, 
and  an  exemption  is  just  as  much  within  this  criticism  as  any 
other  part  of  the  Act,  since  every  exemption  throws  an  additional 
burden  on  the  rest  of  the  community.” 

On  this  point  reference  may  also  be  made  to  The  Ruthenian 
Catholic  Mission  of  St.  Basil  the  Great  in  Canada  v.  The  Mundare 
School  District  No.  1603,  [1924]  S.C.R.  620,  [1925]  1 D.L.R. 
1055,  and  particularly  the  judgment  of  Newcombe  J.  at  p.  629, 
in  which  he  quotes  from  a judgment  of  Duff  J.  (as  he  then 
was)  in  City  of  Montreal  v.  College  Saint e Marie,  [1921]  1 
A.C.  288  at  290,  54  D.L.R.  520. 

Counsel  for  the  plaintiff  contended  that  the  plaintiff  was 
entitled  to  exemption  by  reason  of  the  provisions  of  s.  4(3)  of 
The  Assessment  Act,  which  reads: 

“(4)  All  real  property  in  Ontario  shall  be  liable  to  taxation 
subject  to  the  following  exemptions: — .... 

“(3)  Every  place  of  worship  and  land  used  in  connection 
therewith.” 

Undoubtedly  the  chapel,  including  the  two  choir  sections 
occupied  by  the  '"choristes”  and  the  organ  loft  and  the  land 
occupied  by  the  same,  are  exempt,  and  in  point  of  fact  they  do 
enjoy  complete  exemption  at  present  and  the  plaintiff  has  never 
been  taxed  in  respect  thereof  (unless  the  municipality  has  omit- 
ted to  take  into  account  the  choir  sections  and  the  organ  loft 
mentioned) . 

While  the  conduct  of  religious  worship  in  the  chapel  is  one 
of  the  outstanding  and  major  activities  of  the  plaintiff  corpo- 
ration, and  the  members  of  the  sisterhood  contribute  thereto  in 
a very  substantial  way,  I cannot  accede  to  the  argument  that 
the  remainder  of  the  property  must  therefore  be  regarded  as 
a “place  of  worship”.  So  to  hold  would  be  to  disregard  the 
many  authorities  which  clearly  determine  that  a parsonage  is 
not  exempt  as  falling  within  the  designation  “a  place  of  wor- 
ship”. This  was  held  by  the  Court  of  Appeal  for  Ontario  as 
recently  as  1942  in  Re  the  Assessment  Act;  St.  Mary's  Anglican 
Church  et  al.  v.  The  Assessment  Commissioner  of  The  City  of 
Windsor,  [1942]  O.W.N.  102,  [1942]  2 D.L.R.  713. 
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In  the  latter  action,  the  stated  case  said  that  “parsonages” 
or  “residences”  were  divided  into  three  classes  as  follows:  class 
1 consisted  of  cases  where  the  parsonage  and  the  church  were 
structurally  connected;  class  2 consisted  of  cases  where  the 
parsonage  and  the  church  were  physically  unconnected  but  were 
situate  in  close  proximity  on  the  same  parcel  of  land;  class  3 
consisted  of  cases  where  the  parsonage  and  the  church  were  on 
land  separated  by  intervening  land  or  streets.  The  stated  case 
went  on  to  provide:  “It  was  further  established  that  in  all  the 
parsonages  involved  in  this  appeal  many  of  the  functions  inci- 
dental to  the  management  and  operation  of  churches  as  places 
of  worship  are  carried  on,  such  as  the  holding  of  trustee  meet- 
ings, the  giving  of  spiritual  instructions,  the  solemnization  of 
marriages,  the  keeping  of  civil  and  religious  records,  the  distribu- 
tion of  aid  to  the  needy,  and  many  other  works  of  a religious 
or  philanthropic  nature.” 

At  p.  104  of  the  report  there  is  a collection  of  many  authorities 
bearing  upon  the  problem  which  was  involved  in  the  case  cited. 
The  Court  of  Appeal,  applying  numerous  judgments  on  this  point, 
held  that  ministers’  residences  or  parsonages  were  not  exempt 
from  municipal  taxation  under  what  was  then  subs.  2 of  s.  4 of 
The  Assessment  Act,  R.S.O.  1937,  c.  272,  now  subs.  3. 

In  The  Catholic  Corporation  of  Antigonish  v.  The  Munici- 
pality of  Richmond  (1911),  45  N.S.R.  320  at  323,  9 E.L.R.  478, 
a passage  in  an  American  judgment  was  quoted  with  approval. 
The  case  from  which  the  quotation  was  taken  was  Gerke 
et  al.  V.  Purcell  (1874),  25  O.  St.  229,  which  involved  the 
application  of  an  exemption  clause  in  a taxing  statute  declaring: 
“ . . . houses  used  exclusively  for  public  worship  . . . and  the 
grounds  attached  to  such  buildings  necessary  for  the  proper 
occupancy,  use  and  enjoyment  of  the  same,  and  not  leased  or 
otherwise  used  with  the  view  to  profit”  exempt.  The  Court 
said,  at  pp.  248-9: 

“But  a parsonage,  although  built  on  grounds  which  might 
otherwise  be  exempt  as  attached  to  the  church  edifice,  does 
not  come  within  the  exemption.  The  ground  in  such  case  is 
appropriated  to  a new  and  different  use.  Instead  of  its  being 
used  exclusively  for  public  worship,  it  becomes  a place  of  private 
residence.  Nor  does  it  make  any  difference  that  by  the  usages 
of  the  church,  the  presence  of  a priest  or  pastor  is  essential  to 
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conduct  the  services  of  public  worship.  [It  was  a case  of  a 
Roman  Catholic  Church.]  Other  persons  are  necessary  to  carry 
on  public  worship  as  well  as  a minister  to  conduct  the  services. 
There  must  be  a laity  or  congregation  as  well  as  a minister  or 
preacher,  and  it  is  equally  necessary  that  they  should  have  a 
place  of  abode;  yet  it  would  not  be  claimed  that  their  residences 
could  be  exempt.  ... 

“Nor  does  it  seem  to  us  that  the  question  as  to  whether  the 
parsonages  are  taxable  or  not,  depends  upon  their  proximity  to 
the  church  edifice.  On  the  contrary,  that  question,  in  our 
opinion,  is  to  be  determined  by  the  direct  and  immediate  uses 
to  which  they  are  applied.” 

In  my  opinion  this  is  a concise  and  accurate  exposition  of 
the  law.  It  would  seem  to  me  that  if  exemption  is  not  to  be 
accorded  in  respect  of  a priest’s  or  a minister’s  residence,  then 
a fortiori  there  is  no  ground  for  granting  immunity  to  the  land 
and  buildings  of  the  plaintiff  other  than  the  chapel  and  its 
immediate  adjuncts  and  the  land  used  in  connection  therewith. 

It  was  not  very  seriously  argued  that  the  plaintiff  was  entitled 
to  exemption  under  the  provisions  of  subss.  4,  5 and  6 of  s.  4. 
The  plaintiff  institution  is  not  an  educational  institution,  or  a 
seminary  of  learning,  as  admitted  in  the  stated  case,  and  no 
further  comment  is  necessary  in  so  far  as  these  three  subsections 
are  concerned. 

The  provisions  of  subss.  11  and  12  of  s.  4 were  stressed 
somewhat  emphatically  by  the  plaintiff’s  counsel  as  a basis  for 
the  relief  claimed  in  these  proceedings,  and  they  require  a little 
consideration. 

Prior  to  the  year  1946  these  two  subsections  were  embodied 
in  one  subsection,  which  was  subs.  10  of  s.  4 of  R.S.O.  1937, 
c.  272,  and  read  as  follows : 

“All  real  property  in  Ontario  and  all  income  derived,  whether 
within  or  out  of  Ontario,  by  any  corporation,  shall  be  liable  to 
taxation  subject  to  the  following  exemptions: — . . . 

“(10)  Every  industrial  farm,  house  of  industry,  house  of 
refuge,  institution  for  the  care  of  children  and  every  boys’  and 
girls’  or  infants’  home  or  other  charitable  institution  conducted 
on  philanthropic  principles  and  not  for  the  purpose  of  profit  or 
gain,  and  every  house  belonging  to  a company  for  the  refor- 
mation of  offenders,  and  the  land  belonging  to  or  connected 
with  the  same;  but  not  when  occupied  by  a tenant  or  lessee.” 
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In  1939  a company  incorporated  without  share  capital  for 
the  purpose  of  assisting  in  the  re-establishment  of  persons  or  /I 
families  as  self-supporting  economic  units  sought  exemption 
under  the  said  clause,  and  the  Court  of  Appeal  held  that  it 
was  so  entitled  as  being  “a  charitable  institution  conducted  on 
philanthropic  principles  and  not  for  the  purpose  of  profit  or 
gain  within  the  meaning  of  Section  4(10)  of  the  Assessment  j 
Act  of  1937”,  the  Court  in  that  case  declining  to  restrict  the 
meaning  of  the  words  “or  other  charitable  institution  conducted  f 
on  philanthropic  principles  and  not  for  the  purpose  of  profit  or 
gain”  by  the  application  of  the  ejusdem  generis  rule:  Re  The 

Township  of  King  and  The  Marylake  Agricultural  School  and 
Farm  Settlement  Association,  [1939]  O.R.  13,  [1939]  1 D.L.R. 

263. 

This  decision  impresses  me  as  being  clearly  in  conflict  with 
the  judgment  of  the  Supreme  Court  of  Canada  in  Canadian 
National  Railways  v.  Town  of  Capreol,  [1925]  S.C.R.  499,  [1925] 

3 D.L.R.  810,  and  particularly  the  judgment  of  Anglin  C.J.C., 
at  p.  502. 

In  1946,  by  c.  3,  s.  1(3),  subs.  10  was  replaced  by  the  present 
subss.  11  and  12,  which  read  as  follows: 

“(11)  Every  industrial  farm,  house  of  industry,  house  of 
refuge,  institution  for  the  reformation  of  offenders  or  for  the  f 
care  of  children,  boys’  and  girls’  home,  or  other  similar  insti- 
tution conducted  on  philanthropic  principles  and  not  for  the 
purpose  of  profit  or  gain,  but  only  when  the  land  is  owned 
by  the  institution  and  occupied  and  used  for  the  purposes  of 
the  institution. 

“(2)  Land  of  an  incorporated  charitable  institution  orga- 
nized for  the  relief  of  the  poor.  The  Canadian  Red  Cross  Society,  | 
St.  John’s  Ambulance  Association,  or  any  similar  incorporated  j 
institution  conducted  on  philanthropic  principles  and  not  for 
the  purpose  of  profit  or  gain,  that  is  supported,  in  part  at 
least,  by  public  funds,  but  only  when  the  land  is  owned  by  the 
institution  and  occupied  and  used  for  the  purposes  of  the  in- 
stitution.” 

Paragraph  70  of  the  stated  case  declares:  “The  institution 
is  not  a correctional  institution  or  an  institution  in  which  any 
person  receives  care  in  the  sense  that  children  receive  care  in 
an  institution  for  the  care  of  children.” 
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The  words  in  subs.  11,  “or  other  similar  institution  con- 
ducted on  philanthropic  principles  and  not  for  the  purpose  of 
profit  or  gain”  must  be  held  to  take  colour  from  and  be  limited 
by  the  preceding  words  of  the  subsection  in  which  they  are 
used,  and  must  be  restricted  in  their  application  to  institutions 
ejusdem  generis  with  those  enumerated.  The  institutions  men- 
tioned in  subs.  11  are  all  establishments  which  are  either  cor- 
rectional or  reformatory  or  organizations  formed  for  the  pur- 
pose of  providing  care. 

While  in  a very  broad  sense  refuge  is  given  to  invalided  or 
physically  incapacitated  women  who  desire  to  lead  a consecrated 
life  in  a monastic  order,  this  fact  alone  can  hardly  serve  to 
qualify  the  plaintiff  corporation  as  a house  of  refuge.  This 
circumstance  is  at  most  an  incidental  one  so  far  as  the  primary 
purposes  of  the  sisterhood  are  concerned. 

Nor  in  my  opinion  does  the  plaintiff  fall  within  any  of  the 
classes  of  charitable  institutions  exempted  by  the  provisions  of 
subs.  12.  While  undoubtedly  the  plaintiff  is  an  incorporated 
charitable  institution  conducted  on  philanthropic  principles  and 
not  for  the  purpose  of  profit  or  gain,  it  is  not  an  incorporated 
charitable  institution  organized  for  the  relief  of  the  poor,  nor 
is  it  similar  to  such  an  institution  or  to  the  Canadian  Red  Cross 
Society,  or  the  St.  John  Ambulance  Association. 

Even  if  the  plaintiff  institution  were  qualified  to  come  within 
the  category  of  organizations  mentioned  in  subs.  12,  its  claim 
to  exemption  must  nevertheless  fail  because  it  has  not  been 
shown  to  be  an  organization  “that  is  supported  in  part  at  least 
by  public  funds”.  Paragraph  39  of  the  stated  case  reads: 
“The  charitable  gifts  hereinafter  described,  include  donations, 
by  those  who  take  advantage  of  the  facilities  offered,  or  receive 
the  benefits  extended  by  the  institution.  Such  contributions 
are  unsolicited  and  left  to  the  generosity  of  those  who  are  willing 
and  able  to  afford  them.  The  institution  is  not  supported  wholly 
or  in  part  by  federal,  provincial  or  municipal  funds.” 

On  the  latter  point  counsel  for  the  plaintiff  argues  that  the 
words  “public  funds”  are  to  be  given  a very  wide  significance 
so  as  to  include  all  moneys  paid  to  the  plaintiff  by  members  of 
the  public  as  voluntary  donations.  I cannot  agree  that  the 
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words  are  to  be  so  broadly  interpreted.  These  words  have  a 
well-recognized  meaning  in  the  public  statutes  of  this  Province 
and  must  be  limited  to  money  provided  from  the  treasuries  of 
either  the  federal  or  provincial  or  municipal  governments. 

In  Stroud’s  Judicial  Dictionary,  2nd  ed.  1903,  at  p.  1608, 
“public  money”  or  “public  moneys”  are  defined  as  meaning 
“moneys  provided  by  Parliament”  or  “moneys  issuing  out  of 
the  Consolidated  Fund”. 

In  37  Corpus  Juris  Secundum,  1943,  p.  1404,  the  term  “public 
funds”  is  defined  as  follows:  “The  term  ‘public  funds’  means 
funds  belonging  to  the  state  or  to  any  county  or  political  sub- 
division of  the  state;  more  specifically  taxes,  customs,  moneys, 
etc.,  raised  by  the  operation  of  some  general  law  and  appropri- 
ated by  the  government  to  the  discharge  of  its  obligations,  or 
for  some  public  or  governmental  purposes;  and  in  this  sense  it 
applies  to  the  funds  of  every  political  division  of  the  state 
wherein  taxes  are  levied  for  public  purposes.”  The  case  cited 
in  support  of  this  proposition  is  State  ex  rel.  St.  Louis  Police 
Relief  Ass’n.  v.  Igoo  et  al  (1937),  107  S.W.  2d  929  at  933,  340 
Mo.  1166  The  same  article,  referring  to  the  case  of  State  ex 
rel.  Sherman  v.  Pape  (1918),  174  P.  468,  103  Wash.  319,  states 
that:  “The  term  does  not  apply  to  special  funds,  which  are 
collected  or  voluntarily  contributed  for  the  sole  benefit  of  the 
contributors,  and  of  which  the  state  is  merely  custodian.” 

It  should  be  mentioned  that  counsel  for  the  plaintiff  claims 
that  while  the  municipality  allowed  an  exemption  in  respect  of 
the  chapel  proper  and  the  land  upon  which  the  same  was  erected, 
it  did  not  extend  such  exemption  to  the  two  choir  sections  which 
have  been  mentioned  and  to  the  two  vestries  referred  to  in 
para.  9 of  the  stated  case,  or  the  organ  loft.  Counsel  for  the 
defendant  corporation  thinks  that  exceptions  were  allowed  in 
respect  of  these  adjuncts  to  the  chapel,  but  is  not  certain  as 
to  this.  In  any  event  he  concedes  that  they  are  entitled  to 
exemption  as  being  part  of  the  chapel  proper. 

For  the  foregoing  reasons  the  two  questions  propounded  on 
this  motion  are  answered  in  the  negative,  save  as  to  any  exemp- 
tions to  which  the  plaintiff  is  entitled  in  respect  of  the  two  choir 
sections,  the  two  vestries  and  the  organ  loft  in  question,  and 
I direct  that  judgment  issue  accordingly. 
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The  defendant  is  entitled  to  costs  if  demanded,  but  in  all 
the  circumstances  it  may  see  fit  to  waive  its  rights  thereto. 

Judgment  accordingly. 

Solicitor  for  the  plaintiff:  J.  Paul  Ldbelle,  Ottawa. 

Solicitor  for  the  defendant:  Gordon  C.  Medcalf,  Ottawa. 


[COURT  OF  APPEAL.] 

Shepherd  v*  Royal  Insurance  Company  Limited* 

Insurance — Warranties  and  Representations — Non-disclosure  in  Appli- 
cation— Materiality — Belief  of  Applicant — Aviation  Accident  Insur- 
ance— The  Insurance  Act,  R.S.O.  1950,  c.  183,  s.  221,  stat.  con.  2. 

Aeronautics — Licences— Suspension  of  Pilot’s  Certificate — Notification — 
The  Air  Regulations,  1948,  Part  IV,  s.  6. 

S,  a licensed  aircraft  pilot,  was  involved  in  an  accident  on  8th  November 
1947.  On  30th  June  1948  he  was  notified  that  as  a consequence  of 
the  accident  his  pilot’s  certificate  had  been  suspended  for  six  months 
from  8th  November  1947  to  7th  May  1948.  In  September  1948  S 
applied  for  a policy  of  aviation  accident  insurance,  and  answered  in 
the  negative  a question  as  to  whether  his  licence  had  ever  been 
cancelled,  withdrawn  or  suspended,  although  in  answer  to  another 
question  he  gave  some  particulars,  of  the  1947  accident. 

Held,  the  negative  answer  to  the  question  as  to  suspension  must  be 
considered  a material  misrepresentation  sufficient  to  relieve  the  in- 
surer of  liability.  Even  if  it  could  be  found  (and  the  evidence  did  not 
justify  the  finding)  that  S believed  that  the  suspension  was  not  a 
“real  suspension”,  he  knew  that  the  authorities  regarded  it  as  such, 
and  in  any  case  his  view  as  to  the  character  of  the  suspension  could 
not  be  conclusive  on  this  issue.  He  expressly  stated  in  the  application 
that  the  facts  therein  contained  were  true  and  material  to  the  risk, 
and  agreed  that  they  should  be  “the  basis  of  the  policy  contract”. 

Aeronautics  — • Operation  of  Aircraft  in  Breach  of  Regulations  — Dan- 
gerously Low  Altitude — The  Air  Regulations,  1948,  Part  VI,  s.  2(c). 

Insurance — Aviation  Accident  Insurance — Limits  of  Risk — Prohibited 
Flying — Breach  of  The  Air  Regulations,  1948,  Part  VI,  s.  2(c). 

A policy  of  “aviation  accident  insurance”  expressly  stated  that  the  policy 
would  not  apply,  inter  alia,  while  the  insured,  as  pilot,  was  operating 
an  aircraft  in  violation  of  The  Air  Regulations,  1948.  In  an  action 
under  this  policy  to  recover  indemnity  for  the  death  of  the  insured 
the  trial  judge  held,  on  the  evidence,  that  the  insured,  at  the  time  of 
the  accident,  was  fiying  “dangerously  low”,  which  constituted  a breach 
of  The  Air  Regulations,  1948,  and  that  the  action  must  fail  on  this 
ground. 

Held,  this  finding  was  amply  supported  by  the  evidence,  and  should  be 
affirmed. 

Judgment  of  Aylen  J.,  [1951]  O.R.  552,  varied. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Aylen  J., 
[1951]  O.R.  552,  [1951]  4 D.L.R.  316,  dismissing  the  action 
without  costs.  The  defendant  moved  to  vary  the  judgment  at 
trial  so  that  the  dismissal  of  the  action  would  be  with  costs. 
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10th  and  11th  December  1951.  The  appeal  was  heard  by 
Laidlaw,  Aylesworth  and  Mackay  JJ.A. 

G.  W.  MasoUy  K.C.,  (T.  M.  Mungovan,  K.C.,  with  him),  for 
the  plaintiff,  appellant:  Shepherd,  in  applying  for  the  insurance, 
stated  that  his  pilot’s  licence  had  never  been  suspended,  because 
when  he  was  notified  of  the  so-called  “suspension”  by  the  Depart- 
ment of  Transport  the  period  of  suspension  had  already  elapsed, 
and  the  letter  was  in  effect  a new  licence.  [Laidlaw  J.A.:  Was 
the  pilot’s  certificate  forwarded  for  endorsement?]  Yes,  later. 
There  never  was  a moment  when  Shepherd  was  not  permitted 
to  fly,  due  to  the  date  of  the  Department’s  notification,  and  he 
was  accordingly  entitled  to  say  that  his  licence  had  never  been 
suspended.  There  is  no  authority  under  The  Aeronautics  Act, 

R. S.C.  1927,  c.  3,  or  under  The  Air  Regulations,  1948  ([1948] 

S. O.R.  1348)  for  dating  a suspension  back.  This  was  therefore 
not  a misrepresentation  in  the  application. 

Wrong  conclusions  were  drawn  by  the  witnesses  and  the 
trial  judge  as  to  low  fiying  and  as  to  there  being  no  emergency. 
The  learned  judge  should  have  held  on  all  the  evidence  that 
Shepherd,  at  the  time  of  the  accident,  was  faced  with  an  emer- 
gency landing,  or  alternatively  that  he  was  making  a normal 
landing,  and  that  consequently  his  death  was  the  result  of  an 
“aviation  accident”  within  the  meaning  of  the  policy.  The  learned 
trial  judge  did  not  find  that  Shepherd  had  been  engaging  in  either 
aerobatics  or  acrobatic  fiying.  Since  we  have  established  prima 
facie  that  the  accident  was  covered  by  the  policy,  the  onus  is  on 
the  defendant  to  bring  it  within  the  exception,  and  this  onus  has 
not  been  discharged. 

The  trial  judge  having  expressly  found  that  there  were  no 
aerobatics,  and  that  there  was  nothing  done  that  was  dangerous 
to  public  safety,  there  was  no  evidence  on  which  he  could  find  a 
breach  of  The  Air  Regulations,  1948,  or  find  that  Shepherd  was 
engaged  in  “dangerous  fiying”. 

There  is  a heavy  onus  on  the  defendant  when  it  seeks  to 
bring  the  case  within  the  exception,  because  a breach  of  The  Air 
Regulations  might  amount  to  an  offence  under  ss.  247  and  248 
of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  and  would  be  punish- 
able under  s.  4(2)  of  The  Aeronautics  Act:  Lang  Shirt  Company's 
Trustee  v.  London  Life  Insurance  Co.,  62  O.L.R.  83,  [1928]  2 
D.L.R.  449,  affirmed  suh  nom.  The  London  Life  Insurance  Com- 
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pany  v.  Trustee  of  the  Property  of  The  Lang  Shirt  Company, 
Limited,  [1929]  S.C.R.  117,  [1929]  1 D.L.R.  328,  51  C.C.C.  31. 
[Laidlaw  J.A.:  Your  argument  is  that  a violation  of  s.  2(c)  of 
Part  VI  of  The  Air  Regulations,  1948,  is  conduct  of  a criminal 
or  quasi-criminal  nature,  and  must  therefore  be  strictly  proved, 
and  cannot  be  presumed?]  Yes. 

B.  V.  Elliot,  K.C.,  (W.  L.  N.  Somerville,  with  him),  for  the 
defendant,  respondent:  If  Shepherd  had  been  attempting  an 
emergency  landing,  he  would  have  landed  in  his  own  field,  and 
each  circle  of  flight  was  farther  away  from  that  field.  There  is 
a finding  of  fact  in  our  favour  that  Shepherd  was  engaged  in 
low  flying,  dangerous  to  public  safety,  and  this  Court  should  not 
interfere  with  that  finding.  Such  flying  constitutes  a violation 
of  s.  2(c)  of  Part  VI  of  The  Air  Regulations,  1948.  Further, 
Shepherd  was  “zooming”  down,  and  “banking”  unnecessarily  low, 
which  involved  unnecessary  risk;  the  trial  judge  did  not  deal  with 
this. 

We  also  submit  that  the  evidence  would  support  a finding  that 
the  course  of  Shepherd’s  flight,  as  described  in  the  evidence, 
would  bring  him  within  the  express  exclusions  in  the  policy.  The 
trial  judge  held  that  “aerobatics”  and  “acrobatic  flying”  were 
synonymous  terms,  but  that  Shepherd’s  flying  did  not  come 
within  either  of  them.  This  finding  overlooks  the  definition  con- 
tained in  s.  2(l)(w)  of  Part  I of  The  Air  Regulations,  1948. 
The  policy  incorporated  by  reference,  at  least  in  respect  of  this 
matter,  The  Air  Regulations,  1948,  and  the  statutory  definition 
is  a reasonable  and  proper  one  and  the  loss  that  occurred  was 
expressly  excluded  by  the  policy. 

As  to  onus,  if  we  were  relying  on  the  exclusion  of  “aerobatics” 
in  Part  II  of  the  policy,  the  appellant’s  argument  might  be  right, 
but  we  contend  that  this  loss  is  excluded  by  the  endorsement  that 
defines  the  risk,  and  the  onus  is  clearly  on  the  plaintiff  to  bring 
her  case  within  that  endorsement,  and  consequently  to  show  that 
Shepherd  was  not  flying  in  violation  of  The  Air  Regulations, 
1948:  Welford’s  Accident  Insurance,  2nd  ed.  1932,  p.  190;  Mac- 
gillivray  on  Insurance  Law,  3rd  ed.  1947,  p.  1013. 

The  fact  that  we  have  not  returned  or  offered  to  return  the 
premium  does  not  preclude  us  from  raising  this  defence.  When 
an  insurer  is  sued  at  law  he  may  plead  any  defence  available 
without  returning  the  premium:  Laverty’s  Insurance  Law,  2nd 
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ed.  1936,  pp.  139-143;  Welford,  op.  cit.,  pp.  122-128;  Macgillivray,  | 
op.  cit.,  pp.  1219-1221;  Battle  v.  Fidelity  and  Casualty  Co.  of  ^ 
New  York  (1923),  54  O.L.R.  24;  London  Assurance  v.  Mansel 
(1879),  11  Ch.  D.  363;  Joel  v.  Law  Union  and  Crown  Insurance  ^ 
Company,  [1908]  2 K.B.  431  at  440. 

The  statement  in  the  application  that  Shepherd’s  licence  had 
never  been  cancelled  or  suspended  was  a definite  misstatement  of 
fact,  and  was  clearly  a misrepresentation  in  a material  matter. 
The  fact  that  Shepherd  eventually  returned  his  certificate  for 
endorsement  shows  that  he  accepted  the  suspension  as  an  accom- 
plished fact.  The  cases  cited  on  this  point  by  the  learned  trial 
judge  are  not  applicable  to  accident  insurance.  Mutual  Life  In- 
surance Company  of  New  York  v.  Ontario  Metal  Products 
Company,  Limited,  [1925]  A.C.  344,  [1925]  1 D.H.R.  583,  [1925] 

1 W.W.R.  362,  was  decided  on  wholly  different  statutory  pro-  ^ 
visions,  and  the  passage  quoted  from  Gillespie  et  al.  v.  British 
America  Fire  and  Life  Assurance  Company  (1849),  7 U.C.Q.B. 

108  at  119,  was  obiter,  since  the  insurer  succeeded  in  that  case;  j 
in  any  event  it  was  clear  there  that  the  representations  were  on  ’ 
a collateral  matter.  j 

The  trial  judge  should  have  found  in  our  favour  on  the  issue  j 
of  misrepresentation,  and  that  being  so  we  should  not  have  been 
deprived  of  our  costs:  Martin  v.  Gibson  et  al.  (1907),  15  O.L.R. 
623.  We  ask  that  the  judgment  below  be  varied  so  as  to  provide 
for  the  payment  of  our  costs  of  the  action. 

G.  W.  Mason,  K.C.,  in  reply:  There  is  nothing  in  The  Air  j 
Regulations,  1948,  to  prohibit  low  flying  as  such,  and  it  is  not  j 
necessarily  hazardous.  There  is  nothing  in  the  Regulations  that  | 
was  infringed  by  Shepherd. 

In  the  Mutual  Life  case,  supra,  it  was  held  that  the  non- 
disclosure was  not  material  to  the  risk.  In  the  case  at  bar  the 
defendant  company  investigated  the  circumstances  of  Shepherd’s 
crash,  which  led  to  the  so-called  suspension,  and  everything  they 
discovered  was  to  his  credit.  [Laidlaw  J.A.:  One  thing  the 
company  did  not  find  out  was  what  action  was  taken  in  respect 
of  Shepherd’s  licence.]  They  found  out  so  much  about  the 
accident  and  the  pilot  that  no  reasonable  man  would  say  that 
information  as  to  the  suspension  would  have  affected  their  view 
of  the  risk.  [Laidlaw  J.A.:  If,  in  reading  this  application,  I saw 
that  Shepherd  had  had  an  accident,  and  that  his  licence  had  not 
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been  suspended,  would  I not  logically  conclude  that  the  accident 
was  not  of  such  serious  consequences  as  to  result  in  suspension, 
and  would  that  not  be  an  erroneous  conclusion?]  The  state  of 
Shepherd’s  mind  must  be  considered.  Suspension  means  a tem- 
porary forced  withdrawal  from  the  exercise  of  office,  powers  or 
prerogatives.  Shepherd  was  never  stopped  from  exercising  his 
powers  or  prerogatives  as  a pilot;  he  would  never  regard  this  as 
a real  suspension  since  he  was  never  prevented  from  flying.  We 
must  ask  ourselves  how  a layman  would  regard  the  words: 
Hopkins  v.  Provincial  Insurance  Company  (1868),  18  U.C.C.P.  74. 

Cur.  adv.  vult. 

7th  January  1952.  The  judgment  of  the  Court  was  delivered 

by 

Laidlaw  J.A.: — After  trial  before  Mr.  Justice  Aylen  without 
a jury,  the  learned  justice  reserved  his  judgment  and  on  the 
21st  June  1951  dismissed  the  action  without  costs  for  reasons 
stated  by  him  in  writing.  The  plaintiff  appealed  from  the  judg- 
ment after  trial,  and  pursuant  to  the  Rules  of  Practice  the  de- 
fendant gave  notice  of  intention  on  the  hearing  of  the  appeal  to 
ask  for  an  order  that  the  judgment  be  varied  and  that  as  varied 
it  should  provide  that  the  action  be  dismissed  with  costs  to  be 
paid  by  the  plaintiff  to  the  defendant  forthwith  after  taxation 
thereof. 

The  action  was  brought  to  recover  $25,000,  the  sum  insured 
by  a policy  of  aviation  accident  insurance  in  which  the  late  Ross 
Clayton  Shepherd  was  the  insured  and  the  plaintiff,  his  widow, 
was  named  as  beneflciary.  The  plaintiff  also  claimed  interest  on 
the  said  sum. 

The  defendant  assumed  a risk  described  in  endorsement  no.  1 
to  the  policy  of  insurance  and  I reproduce  relevant  parts  thereof: 

“Endorsement  No.  1. 

“In  consideration  of  the  premium  for  which  this  policy  is 
issued,  it  is  agreed  that  the  term  ‘Aviation  Accident’  as  deflned 
in  Part  3 of  this  policy  is  extended  to  include  an  accident  causing 
death  or  bodily  injury  to  the  Insured  . . . 

“(D)  while  flying  as  a pilot  holding  a valid  and  current 
license  issued  by  the  Department  of  Transport,  or  as  a crew 
member;  . . . 
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“This  endorsement  shall  apply  only  while  the  Insured  is 
flying  in  a powered  aircraft  bearing  an  unrestricted  Certificate 
of  Airworthiness,  and  shall  not  apply  with  respect  to  an  accident 
occurring  while  the  Insured,  as  pilot,  is  operating  an  aircraft  in 
violation  of  its  Certificate  of  Airworthiness  or  in  violation  of  the 
terms  of  his  pilot’s  license  or  of  the  Air  Regulations  of  the 
Department  of  Transport  or  of  the  applicable  regulations  of  the 
competent  authority  of  a foreign  state  in  which  the  aircraft 
may  be  operated  . . . 

“Countersigned  at  Toronto,  Ont.  this  20th  day  of  October 
1948.” 

The  defence  to  the  action  is  twofold.  Firstly,  the  defendant 
maintains  that  the  accident  resulting  in  the  death  of  the  insured 
occurred  while  he,  as  a pilot,  was  operating  an  aircraft  in  viola- 
tion of  The  Air  Regulations  of  the  Department  of  Transport  and 
therefore  Endorsement  No.  1 to  the  policy  was  not  applicable. 
Secondly,  the  defendant  pleads  in  its  statement  of  defence  as 
follows: 

“5.  The  defendant  alleges  that  the  pilot’s  licence  of  the  late 
Ross  Clayton  Shepherd  was  suspended  from  the  8th  day  of 
November,  1947  to  the  7th  day  of  May,  1948  and  that  in  his 
application  dated  the  23rd  day  of  September,  1948  for  the  insur- 
ance policy  referred  to  in  the  Statement  of  Claim,  the  said  Ross 
Clayton  Shepherd  stated  in  answer  to  question  18  thereof  that  his 
licence  had  never  been  cancelled,  withdrawn  or  suspended. 

“6.  The  Defendant  pleads  that  the  above  answer  was  a 
fraudulent  misrepresentation  which  was  intended  to  be,  and  was, 
relied  on  by  the  Defendant  and  the  Defendant  pleads  statutory 
conditions  1 and  2 of  the  aforesaid  policy  to  which  the  application 
was  annexed  as  part  of  the  insurance  contract. 

“7.  In  the  alternative,  the  Defendant  pleads  that  the  answer 
to  question  18  of  the  aforesaid  application  was  a false  statement 
of  a fact  material  to  the  risk,  which  was  intended  to  be,  and  was, 
relied  on  by  the  Defendant  and  the  Defendant  therefore  pleads 
that  the  aforesaid  policy  was  thereby  rendered  null  and  void. 

“8.  In  the  further  alternative,  even  if  the  aforesaid  false 
statement  of  fact  was  a misrepresentation  not  material  to  the 
risk,  the  Defendant  pleads  that  the  aforesaid  policy  was  issued  in 
consideration,  inter  alia,  of  the  promise  of  the  late  Ross  Clayton 
Shepherd  made  by  him  in  the  aforesaid  application  that  any 
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untrue  answer  to  any  question  therein  should  bar  all  right  to 
recovery  under  the  policy.  The  Defendant  therefore  pleads  that 
by  virtue  of  the  aforesaid  untrue  answer  the  Plaintiff  has  no 
rights  to  any  recovery  under  the  said  policy.” 

The  learned  trial  judge  examined  and  considered  the  evidence 
with  much  care.  He  studied  The  Air  Regulations,  1948  ([1948] 
S.O.R.  1348),  and  it  will  be  convenient  now  to  quote  the  relevant 
parts  thereof: 

“2(1)  In  these  regulations,  unless  the  context  otherwise 
requires : . . . 

“(^(;)  ‘acrobatics’  means  any  aerial  manoeuvres  voluntarily 
accomplished  other  than  those  which  are  carried  out  in  the  course 
of  normal  flight  or  necessitated  by  any  emergency  or  abnormal 
flight  conditions. 

PART  VI 

Dangerous  Flying 

“2,  No  person  in  any  aircraft  shall — 

“(c)  carry  out  any  flying  which,  by  reason  of  low  altitude  or 
proximity  to  persons  or  dwellings,  is  dangerous  to  public  safety; 

or  . . . 

“(c)  Unless  he  is  an  authorized  flying  instructor  actually 
engaged  in  giving  dual  instruction  or  is  alone  in  the  aircraft, 
permit  or  cause  such  aircraft  to  roll,  spin,  loop  or  execute  any 
other  evolution  involving  unnecessary  risk.” 

The  learned  trial  judge  found  that  the  late  Mr.  Shepherd  “was 
flying  dangerously  low  and  contrary  to  The  Air  Regulations, 
1948,  which  was  forbidden  expressly  by  Endorsement  No.  1 of 
the  policy”.  He  held:  “On  that  account  and  on  that  account  alone 
this  action  must  be  dismissed.” 

It  is  unnecessary,  in  my  opinion,  to  review  the  evidence  with 
any  detail.  It  is  sufficient  to  say  that  after  repeated  perusal  of 
it,  I am  fully  satisfied  that  there  was  ample  evidence  to  support 
the  finding  of  the  learned  trial  judge  that  the  insured  was  “flying 
dangerously  low  and  contrary  to  The  Air  Regulations”.  I reach 
the  same  conclusion  and  make  the  same  finding  on  the  evidence. 
It  follows  from  that  finding  that  Endorsement  No.  1 to  the  policy 
is  not  applicable  and  the  defendant  cannot  be  held  liable  under 
the  contract. 
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The  learned  trial  judge  declined  to  give  effect  to  the  plea 
of  the  defendant  based  upon  the  answer  to  question  18  in  the 
application  for  the  policy.  He  expressed  the  view  “that  under  the 
circumstances  it  cannot  be  said  that  Shepherd  was  guilty  of 
fraud,  nor  was  the  misrepresentation,  if  any,  made  by  him,  a 
misrepresentation  which  would  reasonably  have  influenced  the 
company  in  issuing  this  policy.  Certainly  it  has  no  bearing  on 
the  cause  of  the  accident.” 

I examine  first  the  relevant  parts  of  the  application  and  re- 
produce them  as  follows  : 

“I  hereby  apply  for  an  Aviation  Accident  Policy  to  be  based 
on  the  following  statement  of  facts  which  I declare  to  be  true 
and  material  to  the  risk  and  which  I agree  shall  be  the  basis  of 
the  policy  contract:  . . . 

“18.  The  Applicant’s  license  has  never  been  cancelled,  with- 
drawn or  suspended,  except  as  follows:  Nil. 

“20.  The  Applicant  has  been  involved  in  no  Aviation  Acci- 
dents, except  as  follows:  Nov.  8/47 — St.  Catharines,  Ont.  Over 
shot  landing  and  crashed  in  ditch  off  end  of  runway. 

“Dated  at  Toronto,  Ont.,  this  23rd  day  of  September  1948. 

“Signature  of  Applicant:  R.  C.  Shepherd. 

“Policy  countersigned  at  Toronto,  Ont.,  this  23rd  day  of 
September  1948. 

“J.  S.  J.  Hutchinson, 

“Authorized  Representative.” 

A copy  of  the  application  was  annexed  to  the  policy  when 
issued  as  provided  in  para.  2 of  the  statutory  conditions  set  out 
in  Part  IV  of  the  policy,  and  formed  part  of  the  policy.  The 
evidence  does  not  show  when  the  policy  was  delivered  to  the 
insured  but  I observe  that  Endorsement  No.  1 was  countersigned 
on  behalf  of  the  company  under  date  the  20th  October  1948. 

It  appears  that  under  date  30th  June  1948  the  Assistant 
Superintendent,  Air  Regulations,  Department  of  Transport,  sent 
to  the  late  Mr.  Shepherd  a registered  letter  as  follows : 

“The  proceedings  of  the  Board  of  Enquiry  convened  to  in- 
vestigate the  accident  of  Anson  V aircraft  CF-EHK,  which 
occurred  on  November  8th,  1947,  at  St.  Catharines,  Ontario, 
while  you  were  pilot  in  charge,  have  now  been  approved. 

“Investigation  revealed  that,  although  the  aircraft  was  not 
certifled  for  instrument  or  night  flying  and  you  were  not  the 
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holder  of  an  instrument  rating,  a portion  of  this  flight  was  con- 
ducted under  instrument  Flight  Rules  and  after  dark.  Further, 
the  circumstances  of  this  flight  showed  neglect  of  those  pre- 
cautions required  by  the  ordinary  practice  of  the  air  or  by  the 
special  circumstances  of  the  case. 

“As  a result  of  the  above-mentioned  infractions  of  Air  Regula- 
tions, the  suspension  of  your  Pilot’s  Certificate  for  a period  of 
six  months  has  been  authorized.  It  has  now  been  decided  that  the 
suspension  shall  cover  the  period  from  November  8th,  1947,  to 
May  7th,  1948,  inclusive.  This  action  has  been  taken  under 
Part  II,  para.  11(1)  and  part  VIII  paras.  16,  18  and  22  of  Air 
Regulations  1938,  with  amendments  thereto.  As  this  endorse- 
ment has  not  yet  been  made,  your  Pilot’s  Certificate  is  to  be 
forwarded  to  this  office  without  delay. 

“Pending  return  of  the  Certificate,  this  letter  will  constitute 
your  temporary  Public  Transport  Pilot’s  Authority,  subject  to 
the  same  conditions  and  limitations  as  those  of  Public  Transport 
Pilot’s  Certificate  No.  667.” 

That  letter  was  followed  by  a telegram  dated  3rd  July  1948 
from  “Civil  Aviation”  to  the  late  Mr.  Shepherd  confirming  “deci- 
sion endorse  your  public  transport  certificate  number  six  six 
seven  with  suspension  November  eighth  1947  to  May  seventh 
1948”.  On  9th  August  1948  the  Acting  District  Inspector,  Air 
Regulations,  Toronto,  requested  Mr.  Shepherd  in  writing  to 
“forward  your  Public  Transport  Pilot’s  Certificate  No.  667  to 
this  office  immediately”.  Again  on  15th  September  1948,  the 
District  Inspector  sent  a further  letter  to  Mr.  Shepherd  asking 
for  the  pilot’s  certificate  no.  667  and  directing  attention  to  the 
fact  that  “our  Headquarters  have  requested  the  receipt  of  your 
Certificate  on  numerous  occasions”.  On  15th  October  1948,  a 
registered  letter  was  addressed  to  Mr.  Shepherd  and  I quote  the 
contents  as  follows: 

“You  have  been  requested  to  return  your  Public  Transport 
Pilot’s  Certificate  No.  667  for  endorsement  concerning  its  sus- 
pension for  infractions  of  Air  Regulations,  from  November  8, 
1947  to  May  7,  1948,  as  follows: 

“(a)  Para.  4,  registered  letter,  June  30,  1948  from  our  Head- 
quarters. 

“(b)  Our  registered  letter  dated  August  9,  1948. 

“(c)  Our  registered  letter  dated  September  15,  1948. 
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“As  you  have  failed  to  comply  with  the  above  requests,  I am 
now  directed  to  demand  the  immediate  return  of  your  Public 
Transport  Pilot’s  Certificate  No.  667,  under  the  authority  of  Air 
Regulations,  1938  with  amendments  to  March  12, 1947,  Part  Vni, 
para.  13. 

“If  by  October  22,  1948  you  have  not  complied  with  this 
request,  this  matter  will  be  referred  to  the  Royal  Canadian 
Mounted  Police. 

“Yours  truly, 

(Signed)  “D.  W.  Saunders, 

“District  Inspector,  Air  Regulations, 
“Toronto.” 

On  21st  October  1948  the  District  Inspector  acknowledged 
receipt  of  pilot’s  certificate  no.  667  from  Mr.  Shepherd  and  gave 
him  temporary  authority  to  fiy  as  a public  transport  pilot. 
Finally,  on  23rd  October  1948,  the  Superintendent  of  Air  Regula- 
tions returned  Pilot’s  Certificate  No.  667  to  Mr.  Shepherd  with 
the  endorsement  thereon: 

“suspended  8-11-47  Air  Reg.s  1938,  Pt.  II,  Para  11(1),  Pt. 
VIII,  Paras.  16,  18,  22. 

“Re-instated  7-5-48.” 

The  learned  trial  judge  said: 

“I  consider  that  there  was  no  real  suspension  of  Shepherd’s 
licence.  It  does  not  seem  reasonable  to  regard  as  a real  suspen- 
sion an  order  which  informs  Shepherd  in  June  1948  that  he 
cannot  fiy  from  8th  November  1947  to  7th  May  1948.  It  seenis 
highly  probable  to  me  that  Shepherd,  in  answering  item  18,  did 
not  consider  that  his  licence  had  in  fact  been  suspended,  and  in 
answering  item  20  he  did  give  full  particulars  of  the  accident 
which  led  to  the  so-called  suspension.  In  view  of  the  information 
given  to  the  defendant  company  in  item  20,  the  company  itself 
made  a thorough  investigation  of  the  accident  described  and 
apparently  came  to  the  conclusion  that  it  did  not  refiect  on 
Shepherd’s  ability  as  a pilot.  I do  not  think  the  company  was 
at  all  interested  in  what  action  the  Department  might  have  taken  ^ 
with  regard  to  the  accident  described  by  Shepherd  in  the  appli- 
cation. Certainly  if  it  had  been  interested,  it  would  have  been  a 
very  simple  matter  in  the  course  of  its  investigation  to  have 
ascertained  whether  any  departmental  action  had  been  taken.” 

With  great  respect,  I must  disagree  with  the  views  of  the 
learned  trial  judge  as  quoted. 
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Counsel  for  the  appellant  urged  that  there  was  good  and 
sufficient  reason  for  the  insured  not  regarding  the  action  taken 
by  the  authorities  as  a suspension,  that  he  acted  in  good  faith 
and  was  quite  justified  in  answering  question  18  in  the  application 
‘'nil”.  He  argued  that  the  answer  was  not  material  to  the  risk 
and  that  it  was  not  untrue  so  as  to  bar  the  right  of  recovery  under 
the  policy.  I cannot  accept  and  give  effect  to  that  argument. 
At  the  time  the  insured  signed  the  application,  23rd  September 
1948,  he  knew  that  the  suspension  of  his  pilot’s  certificate  for  a 
period  of  six  months  had  been  authorized  after  proceedings  of 
a board  of  enquiry  convened  to  investigate  the  accident  described 
by  him  in  answer  to  question  20  of  the  form  of  application.  The 
decision  to  endorse  the  certificate  with  the  suspension  order 
had  been  confirmed  to  him  by  telegram.  He  was  aware  that  the 
authorities  had  been  pressing  him  to  forward  to  them  his  pilot’s 
certificate  for  endorsation  of  the  fact  of  suspension.  He  must 
have  known  that  the  Assistant  Superintendent  and  the  District 
Inspector  of  Air  Regulations  at  least  regarded  the  suspension  as 
one  that  was  properly  authorized  and  made  for  infractions  of  The 
Air  Regulations  and  that  the  authorities  insisted  upon  an  en- 
dorsement of  the  suspension  on  his  pilot’s  certificate.  Even  if 
it  could  be  found  that  he  did  not  consider  the  suspension  as  a 
“real  suspension”  (I  do  not  make  that  finding),  he  knew  that 
the  authorities  acting  for  the  enforcement  of  The  Air  Regulations 
regarded  it  as  such.  Moreover,  I cannot  see  how  his  view  as  to 
the  character  of  the  suspension  order  can  be  conclusive  of  the 
question  whether  or  not  the  answer  made  by  him  to  question  18 
in  the  application  was  a material  representation  or  whether  or 
not  it  was  untrue.  In  the  application  he  declared  that  the  state- 
ments of  facts  made  therein  by  him  were  true  and  material  to  the 
risk.  The  statement  in  answer  to  question  18  was  untrue  and,  in 
my  opinion,  it  was  a material  statement  and  representation  upon 
which  the  insurance  company  relied  when  it  issued  the  policy.  It 
follows  that  the  right  of  recovery  under  the  policy  is  barred  by 
the  provisions  forming  part  thereof  and  the  insurance  company 
is  not  liable  by  reason  of  the  false  and  material  representation 
of  fact  made  by  the  applicant.  The  learned  trial  judge  was  in 
error  in  not  reaching  that  conclusion.  He  ought  to  have  held 
that  the  defence  based  upon  the  untrue  answer  to  question  18  of 
the  application  was  established  and  for  that  reason,  as  well  as 
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for  the  one  given  by  him,  the  action  must  fail.  In  that  view  of  the 
case  there  is  no  good  or  sufficient  reason  to  deprive  the  defendant 
of  the  costs  of  the  action. 

I would  direct  that  this  appeal  be  dismissed  with  costs.  The 
application  made  by  the  respondent  to  vary  the  judgment  of  the 
Court  below  should  be  allowed  but  there  should  be  no  additional 
costs  of  the  application  over  and  above  the  costs  of  the  appeal 
to  be  paid  by  the  appellant.  The  judgment  of  the  Court  below 
should  be  varied  and  as  varied  the  judgment  should  be  that  the 
action  be  dismissed  with  costs  to  be  paid  by  the  plaintiff  to  the 
defendant  forthwith  after  taxation  thereof. 

Appeal  dismissed  with  costs;  cross-appeal  allowed. 

Solicitors  for  the  plamtiff,  appellant : Mungovan  <&  Mungovan, 
Toronto. 

Solicitors  for  the  defendant^  respondent:  Borden^  Elliot ^ 
Keeley,  Palmer  d Sanhey,  Toronto. 


[WELLS  J.l 

The  City  of  Toronto  v.  Rudd  and  Rudd. 

Municipal  Corporations — Enforcement  of  By-laws — Residential  Restric- 
tions— Action  for  Injunction — Delay  hy  Municipality  in  Attempting 
to  Enforce  By-law  — No  Previous  Prosecution  for  Violation  — 
Discretion  of  Court — Giving  of  Time  to  Defendant — The  Municipal 
Act,  R.S.O.  1950,  c.  243,  s.  497. 

Injunctions — Discretionary  Nature  of  Remedy — Enforcement  of  By-law 
— Delay  of  Municipality  — Allowance  of  Time  to  Defendant  to 
Comply. 

The  granting  of  an  injunction  under  s.  497  of  The  Municipal  Act  to 
restrain  a continued  violation  of  a residential  by-law  is  discretionary 
with  the  Court.  Weatherall  and  Betzner  v.  Lennox,  [1949]  O.W.N. 
685;  Caldwell  v.  Town  of  Galt  (1900),  27  O.A.R.  162,  applied.  There- 
fore where  it  is  clear  that  a defendant  has  been  violating  such  a 
by-law  for  many  years,  and  there  is  no  satisfactory  explanation  of 
the  municipality’s  delay  in  seeking  to  enforce  its  by-law,  the  delay, 
while  it  may  not  amount  to  a reason  for  withholding  the  injunction, 
is  to  be  taken  into  consideration  in  determining  whether  or  not  it  is 
reasonable,  in  all  the  circumstances,  to  suspend  the  operation  of  the 
injunction  so  as  to  give  the  defendant  an  opportunity  to  make  other 
arrangements.  Attorney-General  v.  Metcalf  d Greig,  [1907]  2 Ch.  23; 
Attorney -General  v.  Wimbledon  House  Estate  Company,  Limited, 
[1904]  2 Ch.  34;  Stollmeyer  v.  Petroleum  Development  Company, 
Limited,  [1918]  A.C.  498,  referred  to. 

The  right  to  an  injunction  in  such  circumstances  is  wholly  distinct  from 
the  right  of  a municipality  to  obtain  a conviction  for  a breach  of  the 
by-law,  and  one  is  in  no  way  dependent  on  the  other.  Attorney- 
General  V.  Ashhorne  Recreation  Ground  Company,  [1903]  1 Ch.  101 
at  107  et  seq.,  referred  to.  Accordingly  it  is  not  a good  defence  to  an 
action  for  an  injunction  that  the  defendant  has  not  been  convicted  of, 
or  even  prosecuted  for,  a breach  of  the  by-law. 
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Real  Property — Registration — Defence  of  Purchaser  for  Value  without 
Actual  Notice — Burden  of  Proof — The  Registry  Act,  R.S.O.  1950,  c. 
336,  s.  74. 

A defendant  who  sets  up  the  defence  that  he  is  a purchaser  for  value 
without  actual  notice  of  an  unregistered  by-law  which  the  municipality 
seeks  to  enforce  against  him  has  on  him  the  burden  of  establishing 
his  defence,  and  must  affirmatively  prove  that  he  had  no  actual  notice. 
In  re  Nisbet  and  Potts’  Contract,  [1905]  1 Ch.  391;  [1906]  1 Ch.  386; 
Laidlaw  v.  Vaughan-Rhys  (1911),  44  S.C.R.  458;  McDougall  et  al.  v. 
McKay  (1922),  64  S.C.R.  1,  applied;  Sherboneau  v.  Jeffs  (1869),  15  Gr. 
574;  The  New  Brunswick  Railway  Company  and  Brown  v.  Kelly 
(1896),  26  S.C.R.  341,  referred  to.  If  it  appears  from  the  evidence 
that  the  defendant's  solicitor  at  the  time  of  the  purchase  probably 
had  knowledge  of  the  by-law,  that  knowledge  must  be  attributed  to 
the  defendant,  and  the  defence  will  fail.  Purdom  v.  Northern  Life 
Assurance  Co.  of  Canada  (1928),  63  O.L.R.  12,  applied. 

An  action  for  an  injunction. 

25th,  26th  and  27th  June  1951.  The  action  was  tried  by 
V/ells  J.  without  a jury  at  Toronto. 

F.  A.  A.  Campbell,  K.C.,  and  A.  P.  G.  Joy,  for  the  plaintiff. 

D.  L.  McCarthy,  K.C.,  and  J.  H.  Corrigan,  for  the  defendants. 

8th  January  1952.  Wells  J.: — This  is  an  action  brought 
by  the  plaintiff  corporation  against  the  defendants  as  the  owners 
and  occupants  of  certain  premises  in  the  city  of  Toronto  known 
as  36  Castle  Frank  Road,  in  which  one  of  the  defendants  operates 
a private  hospital,  contrary,  it  is  alleged,  to  the  provisions  of 
By-law  11474  of  the  plaintiff  corporation.  This  by-law  was 
passed  by  the  council  of  the  plaintiff  corporation  on  the  19th 
December  1927  and  was  approved  by  the  Ontario  Railway  and 
Municipal  Board  on  the  14th  March  1928.  It  provides  that: 

“No  person  shall  within  the  area  hereinafter  described,  use 
any  land,  or  erect  or  use  any  building  for  any  other  purpose  than 
that  of  a detached  private  residence  with  necessary  and  suitable 
outbuildings  therefor.’’ 

It  is  common  ground  between  the  parties  that  “the  area 
hereinafter  described”  includes  the  premises  in  question. 

This  by-law  would  appear  to  have  been  passed  pursuant  to 
s.  398(1)  of  The  Municipal  Act,  R.S.O.  1927,  c.  233,  which  was 
as  follows: 

“By-laws  may  be  passed  by  the  councils  of  urban  municipali- 
ties and  of  townships  abutting  on  an  urban  municipality 

“1.  For  prohibiting  the  use  of  land  or  the  erection  or  use  of 
buildings  within  any  defined  area  or  areas  or  abutting  on  any 
defined  highway  or  part  of  a highway  except  for  such  purposes  as 
may  be  set  out  in  the  by-law.” 


Ontario  Reports. 


86 


[1952] 


This  section,  while  in  the  same  form  in  the  revision  of  1937 
(c.  266,  s.  406),  was  amended  prior  to  the  revision  of  1950,  and 
now  appears  as  s.  390  of  R.S.O.  1950,  c.  243,  being  contained  in 
subss.  1 and  2 of  that  section.  At  the  time  of  the  trial,  the 
section  governing  one  method  for  the  enforcement  of  such  a 
by-law  was  s.  497  of  the  1950  revision,  as  follows: 

“Where  any  by-law  of  a municipality  or  of  a local  board 
thereof,  passed  under  the  authority  of  this  or  any  other  general 
or  special  Act,  is  contravened,  in  addition  to  any  other  remedy 
and  to  any  penalty  imposed  by  the  by-law,  such  contravention 
may  be  restrained  by  action  at  the  instance  of  a ratepayer  or 
the  corporation  or  local  board.” 

It  is  to  be  observed  that  the  power  given  the  Court  to  enforce 
by  injunction  is  a permissive  one,  as  Laidlaw  J.A.  pointed  out 
in  Weatherall  and  Betzner  v.  Lennox,  [1949]  O.W.N.  685  at  687, 
[1949]  4 D.L.R.  650.  After  drawing  attention  to  s.  525  of  The 
Municipal  Act  of  1937,  which  was  the  section  dealing  with  the 
matter  prior  to  the  revision  of  1950,  he  said: 

“Nevertheless  the  principles  upon  which  the  Court  proceeds 
in  granting  the  remedy  of  injunction  are  not  altered  by  the 
provisions  of  that  section.  The  remedy,  as  has  been  so  frequently 
stated,  is  an  extraordinary  one  and  is  granted  in  the  exercise  of 
the  judicial  discretion  of  the  Court.” 

For  an  earlier  view,  reference  may  be  made  to  the  case  of 
Caldwell  v.  Town  of  Galt  (1900),  27  O.A.R.  162  at  168  and  171. 

The  defendants,  after  setting  out  all  the  facts  in  the  most 
ample  manner,  allege  that  the  by-law  is  void  as  being  in  excess 
of  the  statutory  powers  given  the  plaintiff  corporation.  It  is 
further  alleged  in  this  regard  that  the  Ontario  Railway  and 
Municipal  Board  (as  it  was  then  constituted)  at  the  time  the 
by-law  was  approved  had  no  jurisdiction  to  approve  the  by-law, 
and  that  the  defendants  have  not  been  convicted  of  any  breach 
of  the  provisions  of  the  by-law  and  that  in  the  absence  of  such 
conviction  the  plaintiff  is  not  entitled  to  an  injunction.  It  was 
also  alleged  that  the  plaintiff  corporation  failed  and  neglected  to 
register  the  by-law  as  required  by  s.  73  of  The  Registry  Act, 
R.S.O.  1937,  c.  170  (now  R.S.O.  1950,  c.  336,  s.  74),  and  that 
the  by-law  must  therefore  be  adjudged  void  as  against  the  de- 
fendants. 
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The  defendants  also  plead  the  provisions  of  Order  200  of 
The  Wartime  Prices  and  Trade  Board  ([1942]  C.W.O.R.  310), 
made  on  the  20th  October  1942,  which  is  still  in  force  in  Ontario 
by  virtue  of  The  Leasehold  Regulations  Act,  1951  (Ont.),  c.  46. 

The  defendants  also  plead  generally  that  there  was  a waiver 
of  its  rights  by  the  plaintiff  corporation  and  that  it  and  its  officials 
have  conducted  themselves  in  such  a way  that  it  would  be 
inequitable  to  grant  the  relief  asked;  that  the  by-law  is  obsolete 
and  openly  violated  and  that  to  enforce  it  as  asked  would  con- 
stitute discrimination  against  the  defendants. 

In  respect  of  the  matters  first  raised,  that  is,  that  the  by-law 
was  in  excess  of  the  statutory  powers  of  the  plaintiff  corporation, 
and  the  similar  defence  in  respect  of  the  confirmation  of  the 
by-law  by  the  Ontario  Railway  and  Municipal  Board,  it  cannot 
be  said,  with  all  respect  to  the  defendants,  that  there  was  either 
evidence  or  law  produced  before  me  to  support  this  conclusion, 
nor  can  it  be  fairly  argued  that  in  its  original  application,  as 
passed  by  the  plaintiff  corporation,  the  by-law  was  of  a dis- 
criminatory character.  The  reverse  of  course  was  actually  the 
case,  as  it  was  and  is  an  attempt  to  preserve  the  homogeneous 
character  of  the  area  in  which  the  by-law  was  to  operate  in  so  far 
as  its  residential  use  was  concerned. 

One  other  matter  should  also  be  mentioned.  Section  398  of 
The  Municipal  Act,  1927,  provided  that:  “2(h)  No  by-law  passed 
under  this  section  shall  come  into  force  or  be  repealed  or 
amended  without  the  approval  of  the  Municipal  Board  . . . ” 
And  in  subs.  2(c)  it  directed:  “The  council  shall  notify  all  owners 
whose  property  is  affected  by  any  by-law  passed  under  this  para- 
graph of  its  intended  application  to  the  Municipal  Board  for  its 
approval  of  the  said  by-law.”  There  is  a further  provision  in  the 
subsection  providing  for  the  sending  of  the  notice  by  prepaid 
registered  letter  at  least  ten  clear  days  before  the  day  fixed  by 
the  Board  for  hearing  the  application  to  all  such  owners  affected 
by  the  said  by-law,  whose  names  appear  on  the  last  revised 
assessment  roll  of  the  municipality. 

An  affidavit  of  service  pursuant  to  these  directions  in  the 
statute  was  produced  from  the  files  of  the  plaintiff  corporation. 
It  was  made  by  a clerk  in  the  City  Solicitor’s  office,  who  was  later 
called  as  a witness.  Unfortunately,  the  affidavit  purported  to  have 
mailed  out  to  the  residents  concerned  a by-law  relating  to 
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land  in  Lawrence  Park,  which  it  appeared  had  been  the  subject 
of  an  earlier  application  to  the  Municipal  Board  in  the  same  year. 
All  this  happened  over  twenty  years  ago,  and  as  one  would 
expect,  when  the  clerk  in  question  was  called,  he  was  not  only 
at  a loss  to  understand  the  error  but  also  was  unable  to  offer  any 
explanation.  He  had,  however,  filed  the  notices  returned  by  the 
post  office  to  the  municipality  relative  to  By-law  11474.  An 
examination  of  these  discloses  that,  despite  the  affidavit  made 
in  March  1928,  the  proper  notices  had  apparently  been  mailed. 
It  is  also,  I think,  of  some  significance  that  on  the  hearing,  as 
appears  by  the  order  of  the  Municipal  Board,  some  of  the  rate- 
payers concerned  appeared  to  object  to  the  approval  sought  by 
the  Corporation  of  the  City  of  Toronto,  and  finally  that  no 
appeal  was  ever  apparently  taken  pursuant  to  s.  47  of  The 
Railway  and  Municipal  Board  Act,  R.S.O.  1927,  c.  225.  Looking 
at  all  the  material  produced,  I cannot  come  to  the  conclusion 
that  the  wrong  notice  was  in  fact  sent  out. 

In  respect  of  the  defence  that  the  plaintiff  in  this  action  was 
not  entitled  to  apply  for  an  injunction  until  the  defendants  had 
been  convicted  under  the  by-law,  with  great  respect  this  principle 
does  not  seem  to  apply.  The  matter  was  discussed  at  length  in 
the  case  of  Attorney -General  v.  Ashhorne  Recreation  Ground 
Company,  [1903]  1 Ch.  101,  at  pp.  107  et  seq.  It  would  appear 
to  me  that  the  right  to  an  injunction  is  an  entirely  different 
matter  from  the  right  of  a municipality  to  obtain  a conviction 
for  a breach  of  the  by-law  and  that  one  is  in  no  way  dependent 
on  the  other. 

The  most  substantial  defence  raised,  in  my  opinion,  was  that 
connected  with  s.  73  (now  s.  74)  of  The  Registry  Act.  That 
section  provides,  in  subs.  1: 

“After  the  grant  from  the  Crown  of  land,  and  letters  patent 
issued  therefor,  every  instrument  affecting  the  land  or  any  part 
thereof  shall  be  adjudged  fraudulent  and  void  against  any  sub- 
sequent purchaser  or  mortgagee  for  valuable  consideration  with- 
out actual  notice,  unless  such  instrument  is  registered  before  the  , 
registration  of  the  instrument  under  which  the  subsequent  pur- 
chaser or  mortgagee  claims.” 

By  s.  1 of  this  Act  “instrument”  is  declared  to  include  a 
municipal  by-law  and,  finally,  “every  other  instrument  whereby 
land  may  be  transferred,  disposed  of,  charged,  incumbered  or 
affected  in  any  wise”. 
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The  purpose  of  the  defendants’  pleading  this  section,  while 
not  expressed  with  great  clarity  in  the  pleadings,  was  I think  to 
set  up  that  the  present  defendants  were  purchasers  for  valuable 
consideration  without  actual  notice  of  the  by-law  in  question. 

The  nature  of  this  defence  was  discussed  by  Duff  J.,  as  he 
then  was,  in  McDougall  et  al.  v.  MacKay,  64  S.C.R.  1 at  7,  68 
D.L.R.  245,  [1922]  3 W.W.R.  191,  where  he  said,  in  answer  to 
certain  contentions  of  the  appellant: 

“That  answer  is  this;  the  position  which  he  seeks  to  assume 
is  that  of  purchaser  for  value  without  notice;  and  it  is  settled 
law  (the  subject  is  fully  discussed  in  Laidlaw  v.  Vaughan-Rhys 
[infra] ) , that  the  defence  of  purchase  for  value  without  notice 
is  a defence  which  must  be  pleaded  and  proved  affirmatively.  It 
is  a defence  in  respect  of  which  the  onus  in  the  strict  sense  is  on 
the  party  claiming  the  benefit  of  it.  He  must  affirmatively 
establish  absence  of  notice.” 

The  same  judge  had  expressed  the  same  opinion  previously, 
in  Laidlaw  v.  Vaughan-Rhys  (1911),  44  S.C.R.  458  at  467,  where 
he  followed  a decision  of  Cozens-Hardy  L.J.  (later  Master  of 
the  Rolls)  in  In  re  Nishet  and  Potts’  Contract,  [1905]  1 Ch. 
391,  affirmed  [1906]  1 Ch.  386. 

This  defence  is  not,  I think,  plainly  set  out  in  the  pleadings, 
but  I would  be  prepared  to  allow  an  amendment  by  the  defend- 
ants, even  now,  if  in  my  view  this  afforded  them  a proper  ground 
of  defence.  The  case  was  argued  at  the  conclusion  of  the  trial 
as  if  this  defence  had  been  plainly  pleaded.  No  one,  I think,  has 
suffered  by  the  lack  of  particularity  in  the  pleadings.  In  the  view 
I take  of  the  evidence,  however,  this  will  not  be  necessary.  On 
the  face  of  it,  it  would  seem  likely  from  the  evidence  that,  while 
the  defendant  may  have  had  constructive  notice  of  the  by-law 
when  he  purchased  the  property  in  question  and  proceeded  to 
remodel  it  into  the  hospital  he  is  now  operating,  he  himself  did 
not  have  actual  notice  of  the  by-law  in  question  save  as  will 
hereafter  appear. 

The  meaning  of  the  words  “actual  notice”  has  been  discussed 
many  times,  and  reference  may  be  made  to  a discussion  of  it  in 
the  late  Mr.  Armour’s  valuable  work  on  Titles  beginning  at  p.  89 
of  the  1925  edition.  In  the  case  of  Sherboneau  v.  Jeffs  (1869), 
15  Gr.  574,  VanKoughnet  C.  said,  at  p.  576: 
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“But,  independently  of  this,  I think  the  question  of  notice  is 
governed  by  the  67th  clause  of  the  last  Registry  Act  (1868). 
That  Act  required  'actual’  notice.  It  is  not  always  easy  to  dis- 
tinguish between  actual  notice,  and  what  is  called  constructive 
notice.  Mr.  Story,  in  section  399,  of  his  treatise  on  Equity  Juris- 
prudence, says,  ‘Notice  may  be  either  actual  and  positive,  or 
constructive  and  implied.  Actual  notice  requires  no  definition, 
for  in  that  case  knowledge  of  the  fact  is  brought  directly  home 
to  the  party.’  Now  the  mere  fact  of  possession  by  a claimant  is 
not  such  ‘actual’  notice,  in  my  opinion,  as  the  Legislature  meant; 
and  I think  we  must  not  fritter  away  their  meaning  by  mere 
subtleties  of  construction  or  doctrine.  The  notice  must  be  express 
and  direct,  and  not  arising  out  of  circumstances  or  facts  merely, 
which  should  put  a party  on  inquiry.” 

A number  of  cases  dealing  with  various  aspects  of  the  problem 
are  collected  in  the  judgment  of  Strong  C.J.C.  in  The  New 
Brunswick  Railway  Company  and  Brown  v.  Kelly  (1896),  26 
S.C.R.  341  at  343. 

On  the  evidence  in  this  case  there  is,  however,  a question 
whether  Dr.  Rudd  and  his  co-defendant  did  not  have  actual 
notice  through  their  solicitor.  Certain  of  his  answers  from  his 
examination  for  discovery  were  read  in  by  the  plaintiff  as  part 
of  its  case,  and  among  these  were  questions  13, 14, 15  and  16,  the 
answers  to  which  were  as  follows : 

“13.  Q.  Did  you  know  before  you  bought  it  that  there  was 
a by-law  restricting  the  use  of  the  property? 

“A.  The  first  time  I had  any  intimation  of  the  by-law  when 
I went  to  LePage  to  buy  the  place.  I said  ‘Now  listen,  Harry,’  his 
name,  I said,  ‘this  place  is  in  an  awful  state  of  repair.  How  does 
the  City  allow  such  places?  Is  there  not  a by-law?  Is  there 
nothing  to  restrict  the  inception  of  these  places?  This  is 
criminal.’  He  said,  ‘There  is  a residential  by-law  but  it  is 
honoured  by  its  non-observance.  The  City  is  not  enforcing  it 
and,’  he  said,  ‘not  likely  to.  Rosedale  has  gone  down  hill  and  if 
they  allow  a place  like  that,  what  have  you  got  to  worry  about 
— and  furthermore,  an  alcoholic  hospital  which  amounts  to  a 
psychiatric  hospital  is  going  in  there.  If  they  had  known  they 
could  be  stopped,  they  would  not  go  in  there  and  they  only 
dropped  the  option  because  they  were  advised  to  move  out  of 
town.’  He  said,  ‘You  have  nothing  to  worry  about.’ 
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‘T4.  Q.  Did  you  make  any  enquiries  at  the  City  Hall? 

“A.  I had  a lawyer  friend  of  mine  make  enquiries  and  he 
said  They  will  probably  object  but’,  he  said,  'you  are  safe’  and 
then  at  the  time  I had  a patient  nearby  there  and  I went  in  to 
see  her — an  indigent  case  whom  I had  at  the  Wellesley  Hospital. 
I operated  on  her  for  bowel  obstruction  and  she  was  in  a place 
— the  City  put  her  there — and  the  place  was  just  as  bad  as  36 
Castle  Frank  Road  and  all  around  Rosedale  it  was  awful — all 
rooming-houses  and  boarding-houses  and  there  are  five  nursing- 
homes.  I kept  the  advertisement. 

“15.  Q.  So  that  you  had  this  knowledge  after  you  bought 
but  you  were  content  to  buy  being  assured  that  you  were  not 
running  much  risk? 

“A.  That  is  right. 

“Mr.  McCarthy:  Did  you  know  the  terms  of  the  by-law? 

“Dr.  Rudd:  No.  Just  hearsay.  I do  not  know  the  definite 
terms  of  the  by-law. 

“16.  Q.  You  knew  there  was  one  but  you  had  never  seen 
the  actual  terms  of  it? 

“A.  That  is  right.  I was  not  informed.” 

In  cross-examination  he  was  asked  further  about  it  and  the 
questions  and  answers  in  point  are  the  following: 

“Q.  After  being  informed  by  your  real  estate  agent  there 
was  a by-law  imposing  restrictions,  apart  from  going  to  your 
predecessors  did  you  go  to  anybody  else? 

“A.  I went  to  my  lawyer. 

“Q.  And  did  he  tell  you  about  the  by-law? 

“A.  He  told  me  South  Rosedale  is  a residential  area  and 
he  said  he  didn’t  think  the  by-law  would  stand  in  law  and  he 
thinks  it  will  be  all  right. 

“Q.  And  that  was  the  extent  of  the  investigation  as  far  as 
the  by-law  was  concerned? 

“A.  That  is  the  extent  of  my  investigation.” 

I think  I must  take  it  that  the  solicitor  referred  to  by  Dr. 
Rudd  was  the  solicitor  who  was  acting  for  him  and  his  wife  in 
connection  with  the  purchase  of  this  property,  and,  while  the 
evidence  is  not  too  conclusive,  there  is  some  evidence,  I think, 
that  the  solicitor  in  question  acting  for  the  defendants  had 
knowledge  of  the  by-law.  Such  knowledge,  of  course,  must  be 
taken  to  be  the  knowledge  of  the  defendants  themselves  in  a 
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matter  of  this  sort.  As  the  late  Sir  William  Mulock  observed  in 
the  case  of  Purdom  v.  Northern  Life  Assurance  Co.  of  Canada, 

63  O.L.R.  12  at  31,  [1928]  4 D.L.R.  679,  affirmed  [1930]  S.C.R. 

119,  [1930]  1 D.L.R.  1003: 

“The  solicitors  for  the  assurance  company,  when  they  passed 
the  title,  had  actual  notice  of  the  declaration  of  trust,  and  in  my 
opinion  their  actual  notice  was  actual  notice  to  the  assurance 
company,  and  the  defence  that  the  assurance  company  became 
mortgagees  without  actual  notice  fails. 

“In  Rolland  v.  Hart  (1871),  L.R.  6 Ch.  678,  at  pp.  681  and 
682,  Lord  Hatherley,  L.C.,  says: 

“ Tt  has  been  held  over  and  over  again  that  notice  to  a solici- 
tor of  a transaction,  and  about  a matter  as  to  which  it  is  part  of 
his  duty  to  inform  himself,  is  actual  notice  to  the  client.  Mankind 
would  not  be  safe  if  it  were  held  that,  under  such  circumstances, 
a man  has  not  notice  of  that  of  which  his  agent  has  actual  notice. 

The  purchaser  of  an  estate  has,  in  ordinary  cases,  no  personal 
knowledge  of  the  title,  but  employs  a solicitor,  and  can  never  be 
allowed  to  say  that  he  knew  nothing  of  some  prior  incumbrance 
because  he  was  not  told  of  it  by  his  solicitor. 

“ Tt  cannot  be  left  to  the  possibility  or  the  impossibility  of  i 
the  man  who  seeks  to  affect  you  with  notice  being  able  to  prove  j 
that  your  solicitor  did  his  duty  in  communicating  to  you  that 
which,  according  to  the  terms  of  your  employment  of  him,  Wcis 
the  very  thing  which  you  employed  him  to  ascertain. 

“ T think  it  is  clear,  upon  the  authorities,  that  as  there  was, 
in  this  case,  plain  and  distinct  notice  on  the  part  of  the  solicitor 
employed  by  Mr.  Stagg  of  the  previous  security,  that  notice  must 
therefore  be  imputed  to  Mr.  Stagg’ — holding  that  the  actual 
knowledge  of  the  solicitor  was  the  actual  knowledge  of  the 
client.” 

In  addition  to  this,  I do  not  think  it  can  be  said,  on  fairly 
considering  the  evidence,  that  the  defendants  have  satisfied  the 
onus  which  was  on  them  in  this  case  of  proving  that  they  did 
not  have  actual  notice,  as,  to  quote  the  words  of  Chief  Justice 
Duff  in  the  judgment  already  cited,  “the  defence  of  purchase  for 
value  without  notice  is  a defence  which  must  be  pleaded  and 
proved  affirmatively”.  In  my  view,  this  defence  has  not  been 
proved  affirmatively  by  the  defendants. 
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Under  these  circumstances,  it  is  not  necessary  for  me  to  go 
into  the  rather  complicated  problem  as  to  whether  s.  73  of  The 
Registry  Act  is  available  to  the  defendants  in  this  action,  and  I 
express  no  opinion  on  it. 

One  of  the  other  matters  raised  by  the  defendants  which  I 
think  should  be  briefly  considered  is  the  question  whether  the 
delay  on  the  part  of  the  municipal  corporation  in  seeking  to 
enforce  its  by-law  should  now  preclude  it  from  obtaining  the 
relief  asked.  As  has  already  been  pointed  out,  it  is  discretionary 
relief,  and  it  would  seem  to  be  reasonably  clear  on  the  evidence 
that  the  by-law  in  connection  with  this  property  has  been  violated 
either  by  the  present  defendants  or  by  the  previous  occupants 
since  some  time  in  the  spring  of  the  year  1943  and  possibly 
earlier. 

Some  guidance  may  be  gained  from  the  decisions  in  the 
English  Courts  relating  to  the  enforcement  of  such  by-laws, 
which  is  there  done  by  the  Attorney-General  acting  on  behalf  of 
the  public.  It  is,  of  course,  quite  clear  that  the  well-tried  maxim 
that  time  does  not  run  against  the  Crown  can  have  no  application 
to  the  plaintiff  municipality.  The  cases,  however,  may  be  of  some 
assistance  by  way  of  analogy. 

The  rule  is  set  out  in  18  Halsbury,  2nd  ed.  1935,  p.  18,  para. 
23,  where  it  is  said: 

“ . . . the  Court  will  not  on  light  grounds  act  against  the 
rights  of  parties;  there  must  be  fraud  or  such  acquiescence  as, 
in  the  view  of  the  Court,  would  make  it  a fraud  afterwards  to 
insist  on  the  right. 

“Subject  to  any  statutory  bar,  mere  delay  in  bringing  an 
action,  for  an  injunction,  in  aid  of  the  right,  is  not  sufficient  to 
deprive  the  plaintiff  of  his  right;  but  long  abstention  from  the 
assertion  of  his  right,  coupled  with  an  alteration  of  the  condition 
of  other  parties,  may  render  it  unconscientious  on  his  part  to 
enforce  it.” 

And  in  the  succeeding  paragraph,  24,  it  is  said : 

“Where  the  Attorney-General  is  suing  on  behalf  of  the  public, 
the  Court,  as  in  other  cases,  has  a discretion,  and  although  delay 
will  not  affect  the  Attorney-General  as  much  as  a private  individ- 
ual, it  is  a circumstance  to  be  considered  in  determining  whether 
the  Court  should  interfere.” 
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Reference  may  also  be  made  to  the  decisions  in  Attorney- 
General  v.  Metcalf  d Greig,  [1907]  2 Ch.  23  at  31,  and  in 
Attorney-General  v.  Wimbledon  House  Estate  Company,  Limited, 
[1904]  2 Ch.  34  at  43, 

It  is  quite  true  that  no  adequate  explanation  is  offered  by  the 
plaintiff  as  to  its  delay  in  initiating  steps  to  enforce  the  by-law 
during  the  time  in  which  this  property  has  been  operated  in  con- 
travention of  it.  At  one  stage  a prosecution  was  launched  which, 
for  some  reason  which  is  not  explained,  was  apparently  with- 
drawn, and  the  whole  situation  is  obscure  and  unsatisfactory.  It 
must  be  remembered,  however,  that  a great  many  of  the  years 
involved  were  years  in  which  extraordinary  conditions  prevailed 
owing  to  the  war;  and,  looking  at  the  matter  as  fairly  as  I can, 
I do  not  think  that  sufficient  grounds  have  been  raised  to  justify 
me  to  exercise  my  discretion  to  refuse  the  injunction  which  is 
asked.  It  is  a factor,  however,  which  should  have  some  weight 
in  considering  whether  or  not  any  time  should  be  given  to  the 
defendants  to  comply  with  the  by-law. 

It  is  quite  clear  on  the  evidence  that  Dr.  Rudd  has  spent  very 
large  sums  of  money  in  equipping  this  dwelling-house  as  a private 
hospital  and  that  he  is  operating  it  in  a perfectly  proper  and  in- 
offensive manner.  It  is  equally  clear  that  the  operation  of  such 
a hospital  is  in  clear  contravention  of  the  by-law;  and  the 
plaintiff,  in  my  view,  is  entitled  to  the  relief  asked.  Previous  to 
the  institution  of  this  action  in  November  1949,  however,  nothing 
seems  to  have  been  done  for  a period  of  years  to  try  seriously 
to  enforce  the  by-law  in  respect  of  this  property,  and  I do  not 
think  the  plaintiff  should  now  be  heard  to  complain  if  a reason- 
able opportunity  and  time  are  given  to  the  defendants  to  effect 
compliance  with  it  and  to  make  other  arrangements  for  the  work 
which  is  being  carried  on  by  the  defendant  Dr.  Rudd  in  the 
building  in  question. 

The  rule  as  to  postponement  is  stated  in  18  Halsbury,  p.  19, 
para.  25,  where  it  is  said:  “So  also  where  a good  deal  of  time 
must  necessarily  elapse  to  enable  the  defendants,  without  being 
put  to  grievous  annoyance  and  expense,  to  comply  with  an  in- 
junction, the  Court,  in  granting  a perpetual  injunction,  will 
postpone  its  operation  for  such  time  as  may  be  necessary  to 
enable  them  to  comply  with  it,  with  liberty  to  any  of  the  parties 
to  apply  in  the  meantime.” 
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Reference  may  also  be  made  to  the  decision  of  the  Privy 
Council  in  the  case  of  StoUmeyer  v.  Petroleum  Development 
Company j [1916]  A.C.  498  at  500.  The  principles  enunciated  in 
the  note  of  that  decision,  cited  at  the  page  indicated,  I think 
apply  with  equal  force  to  the  situation  which  I am  considering. 

In  view  of  the  casual  attitude  which  the  plaintiff  corporation 
apparently  took  up  to  1949  in  connection  with  this  matter,  and 
in  view  of  the  very  elaborate  equipment  which  Dr.  Rudd  has 
installed  and  the  time  which  it  will  necessarily  take  to  enable 
him  to  find  other  quarters  to  take  the  place  of  the  present 
hospital  operation  which  he  is  carrying  on,  I do  not  think  it 
will  be  unfair  if  the  injunction  is  granted  in  permanent  form 
as  asked,  it  being  provided  in  the  judgment,  however,  that  the 
injunction  will  not  come  into  force  for  the  space  of  18  months 
from  this  date,  with  leave,  if  circumstances  should  change  in  the 
meantime,  to  either  of  the  parties  to  apply,  prior  to  that  time, 
for  any  variation  of  this  stay. 

There  will  be  judgment  accordingly,  the  plaintiff  of  course  to 
have  its  costs. 

Judgment  for  plaintiff  with  costs. 

Solicitor  for  the  plaintiff:  W.  G.  Angus , Toronto. 

Solicitor  for  the  defendant:  A.  M.  Boyd^  Toronto. 


[COURT  OF  APPEAL.] 

Proctor  et  aL  v>  Dyck  et  aL 

Negligence — Contributory  and  Ultimate  Negligence — Questions  to  Jury 
— Negligence  ‘^contributing  to”  Plaintiff’s  Damage. 

Where,  in  an  action  against  two  motorists  arising  out  of  injuries  to  a 
pedestrian,  the  jury  are  asked,  in  respect  of  each  defendant,  whether 
that  defendant  has  satisfied  them  that  he  was  not  guilty  of  negligence 
causing  or  contributing  to  the  injuries,  there  need  not  and  should  not 
be  a further  question  as  to  whether  one  of  the  defendants  was  guilty 
of  subsequent  and  severable,  or  ultimate,  negligence.  Locke  v.  De 
Boo,  [1935]  O.W.N.  485;  Donovan  v.  Toronto  Transportation  Commis- 
sion and  Hodgins,  [1950]  3 D.L.R.  241;  Gives  v.  Canadian  National 
Railways,  [1941]  O.R.  341,  considered. 

Damages — Fatal  Accidents — Persons  Entitled  to  Damages — Necessity 
for  Reasonable  Expectation  of  Financial  Benefits — The  Fatal 
Accidents  Act,  R.S.O.  1950,  c.  132. 

The  only  damages  recoverable  under  The  Fatal  Accidents  Act  are 
those  based  on  the  amount  of  pecuniary  benefits  that  those  entitled 
under  the  Act  might  reasonably  have  expected  to  enjoy  had  the  de- 
ceased not  been  killed.  One  must  not  become  involved  in  specu- 
lation in  assessing  such  damages,  and  if  the  evidence  fails  to  show 
that  a particular  person,  for  whom  a claim  is  asserted,  had  a reason- 
able expectation  of  pecuniary  benefit  from  the  continuance  of  the 
deceased’s  life,  no  damages  are  recoverable  in  respect  of  that  person 
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An  appeal  by  the  defendants  William  Duncan  and  James 
Duncan,  and  a cross-appeal  by  the  plaintiffs,  from  a judgment  of 
Treleaven  J. 

12th  and  13th  November  1951.  The  appeal  and  cross-appeal 
were  heard  by  Hope^  Bowlby  and  Mack  ay  JJ.A. 

J.  L.  G.  Keogh,  K.C.,  for  the  defendants  Duncan,  appellants: 
We  appeal  both  as  to  the  finding  of  liability  and  as  to  the  quan- 
tum of  damages  awarded  under  The  Fatal  Accidents  Act,  R.S.O. 
1950,  c.  132. 

The  evidence  shows  clearly  that  the  sole  cause  of  Stewart’s 
death  was  the  subsequent  and  severable  negligence  of  the  de- 
fendant Dyck,  who  misjudged  the  situation:  Ryder  v.  Gray 
Coach  Lines  Limited  and  Winters,  [1951]  O.W.N.  496  at  497; 
Beaumont  v.  Ruddy,  [1932]  O.R.  441  at  444,  [1932]  3 D.L.R. 
75;  Watson  and  Ray  son  v.  Toronto  Transportation  Commission 
and  Lunau,  [1949]  O.W.N.  431  at  434,  435,  438,  [1949]  4 D.L.R. 
503;  Sershall  v.  Toronto  Transportation  Commission,  [1939] 
S.C.R.  287  at  291-2,  303,  [1939]  3 D.L.R.  193,  50  C.R.T.C.  23; 
Gives  V.  Canadian  National  Railways,  [1941]  O.R.  341  at  345, 
347,  [1941]  4 D.L.R.  625. 

The  trial  judge  erred  in  refusing  to  submit  to  the  jury  a 
question  as  to  whether  the  defendant  Dyck  was  guilty  of  sub- 
sequent and  severable  or  ultimate  negligence,  and  in  failing  to 
charge  them  on  the  law  concerning  this  matter.  Not  only  were 
the  jury  not  asked  a question  regarding  ultimate  negligence,  but 
they  were  given  no  instruction  on  the  matter.  I rely  on:  Dono- 
van V.  Toronto  Transportation  Commission  and  Hodgins,  [1950] 
3 D.L.R.  241,  65  C.R.T.C.  263;  Locke  v.  De  Boo,  [1935]  O.W.N. 
485;  Watson  and  Ray  son  v.  Toronto  Transportation  Commission 
and  Lunau,  supra,  at  435,  436,  438;  Ontario  Hughes-Owens 
Limited  v.  Ottawa  Electric  R.W.  Co.  (1917),  40  O.L.R.  614,  39 
D.L.R.  49,  23  C.R.C.  252;  Gives  v.  Canadian  National  Railways, 
supra. 

The  trial  judge  did  not  properly  charge  the  jury  as  to  the  law 
and  the  evidence  as  applied  to  the  defendants  Duncan.  He  said 
there  was  a duty  on  Duncan  to  look  behind  him  before  he 
stopped;  this  was  incorrect:  Nance  v.  British  Columbia  Electric 
Railway  Company  Ld.,  [1951]  A.C.  601,  [1951]  2 All  E.R.  448, 
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[1951]  3 D.L.R.  705,  2 W.W.R.  (N.S.)  665;  L.  y.  WoZ/e  and 
Sons  et  al.  v.  Gieshrecht  et  dl.,  [1945]  S.C.R.  441,  [1945]  2 

D.L.R.  673. 

Furthermore,  the  trial  judge  misstated  the  evidence  of  one 
of  the  witnesses,  and  misdirected  the  jury  by  referring  to  a 
“bottleneck”  where  Duncan  stopped. 

The  finding  of  the  jury  that  Duncan  was  65  per  cent,  negli- 
gent was  not  such  as  a jury,  properly  directed  and  acting  judici- 
ally, could  have  found,  was  not  justified  by  the  evidence,  and 
was  perverse:  Doboin  v.  Bath  Tramways  Motor  Co.  Ltd.  and 
Smithey,  [1946]  2 All  E.R.  333;  Ryder  v.  Gray  Coach  Lines 
Limited  and  Winters^  supra. 

As  to  the  damages:  The  trial  judge  erred  in  awarding  $9,000 
to  the  widow,  since  she  received  benefits  of  approximately 
$31,000  from  her  husband’s  estate,  the  gross  amount  of  which 
was  about  $120,000.  She  sustained  no  loss  of  pecuniary  bene- 
fits, but  instead  gained  substantially  as  a result  of  her  husband’s 
death,  and  should  not  have  been  awarded  any  damages:  Davies 
et  al.  V.  Powell  Duffryn  Associated  Collieries^  Limited^  [1942] 
A.C.  601  at  606,  [1942]  1 All  E.R.  657;  Ponyicki  v.  Sawayama 
et  al,  [1943]  S.C.R.  197  at  201,  [1943]  2 D.L.R.  545;  Grand 
Trunk  Railway  Company  of  Canada  v.  Jennings  (1888),  13  App. 
Cas.  800  at  804,  C.R.  [9]  A.C.  449;  Bradburn  v.  The  Great  West- 
ern Railway  Company  (1874),  L.R.  10  Ex.  1 at  3;  Millard  v. 
Toronto  R.  W.  Co.  (1914),  31  O.L.R.  526  at  528;  Workmen's 
Compensation  Board  and  Glover  v.  Rutherford,  59  O.L.R.  364 
at  366,  [1926]  4 D.L.R.  635;  Montreal  Trust  Co.  v.  Canadian 
Pacific  Railway  Co.,  61  O.L.R.  137  at  145,  [1927]  4 D.L.R.  373; 
Baker  v.  Dalgleish  Steam  Shipping  Company,  [1922]  1 K.B. 
361  at  367,  372;  Bishop  v.  Cunard  White  Star,  Ltd.]  Appleby  v. 
Cunard  White  Star,  Ltd.]  The  Queen  Mary,  [1950]  2 All  E.R. 
22;  Smith  v.  Boyd  et  al,  [1945]  S.L.T.  108  at  109;  Royal  Trust 
Company  v.  Canadian  Pacific  Railway  Company,  [1922]  3 
W.W.R.  24,  67  D.L.R.  518  at  520;  Goodwin  v.  Michigan  Central 
R.  R.  Co.  (1913),  29  O.L.R.  422  at  424,  14  D.L.R.  411;  Nowa- 
kowski  V.  Martin,  [1951]  O.R.  67  at  74,  [1951]  1 D.L.R.  670; 
Nance  v.  British  Columbia  Electric  Railway  Company  Ld., 
supra. 

The  trial  judge  found  that  Mrs.  Proctor,  daughter  of  the  de- 
ceased, was  “not  in  any  sense  a dependant”,  but  nevertheless 
allowed  her  $2,000  damages  because  her  father’s  estate  was  not 
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large  enough  to  leave  any  residue,  out  of  which,  according  to  the 
will,  she  was  to  have  received  $10,000.  This  is  not  sufficient  to 
support  a finding  that  Mrs.  Proctor  sustained  pecuniary  injury 
resulting  from  the  death,  under  s.  3 of  The  Fatal  Accidents  Act. 
The  father  overestimated  his  estate,  and  further,  he  could  have 
changed  his  will  at  any  time.  The  practice  of  the  Courts  has 
been  to  limit  the  benefits  of  The  Fatal  Accidents  Act  to  depend- 
ants of  the  deceased,  and  to  refuse  its  benefits  to  adult  children 
who  are  married  and  living  away  from  their  parents’  homes: 
Nance  v.  British  Columbia  Electric  Railway  Company  Ld., 
supra]  Fleming  v,  Marcovitch,  [1942]  O.W.N.  406,  [1942]  3 
D.L.R.  565  at  566-7,  varied  in  other  respects  [1942]  O.W.N. 
525,  [1942]  4 D.L.R.  287;  Gauley  v.  The  Hydro-Electric  Power 
Commission  of  Ontario^  [1940]  O.W.N.  100  at  101,  [1940]  2 
D.L.R.  191. 

I concede  that  there  may  be  some  degree  of  dependancy  in 
the  case  of  the  youngest  son,  who  was  only  20  years  of  age,  but 
suggest  that  $2,000  would  have  been  a generous  award  in  respect 
of  him.  He  did  receive  his  board,  spending  money  and  clothes 
from  his  father,  but  he  worked  for  them  and  is  now  working  for 
wages.  To  this  extent  he  may  be  better  off  financially.  He 
would  soon  have  been  21,  and  had  no  legal  right  to  claim  support 
from  his  father.  He  did  not  receive  the  $5,000  out  of  the 
residue,  as  provided  in  the  will,  because  there  was  no  residue. 
If  the  father  had  lived  another  ten  years  there  might  still  have 
been  no  residue:  Littley  et  al.  v.  Brooks  and  Canadian  National 
Railway  Company,  [1932]  S.C.R.  462  at  466-7,  [1932]  2 D.L.R. 
386,  39  C.R.C.  306. 

The  other  sons  were  clearly  not  entitled  to  any  allowance. 

H.  E.  Harris,  K.C.  (J.  R.  Barr,  with  him),  for  the  plaintiff, 
respondent:  Our  submission  is  that  the  judgment  as  to  liability 
is  correct,  and  that  the  damages  awarded  under  The  Fatal 
Accidents  Act  should  be  increased  to  a total  of  $40,000  in 
addition  to  the  amount  awarded  for  the  widow,  which  we  accept 
as  sufficient.  We  do  not  claim  any  allowance  for  the  sons  Harry 
James  and  Fred  Arthur. 

The  finding  of  the  jury  was  that  each  defendant  was  guilty 
of  negligence  contributing  to  the  accident.  In  the  circumstances 
of  this  case  there  is  no  sufficient  separation  of  time,  place 
or  circumstance  to  support  a finding  of  ultimate  negligence: 
Toronto  Transportation  Commission  v.  Rosenberg,  [1950]  4 
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D. L.R.  449  at  451-2;  Davies  v.  8wan  Motor  Co.  (Swansea)  Ld., 
[1949]  2 K.B.  291,  [1949]  1 All  E.R.  620  at  628,  630-1;  Young 
V.  Younger  et  al,  [1945]  O.R.  467,  [1945]  3 D.L.R.  195; 
Admiralty  Commissioners  v.  Owners  of  S.S.  Volute^  [1922]  1 
A.C.  129  at  144;  The  Eurymedon,  [1938]  P.  41,  [1938]  1 All 

E. R.  122  at  126;  Estdbrooks  v.  Hay,  26  M.P.R.  272,  [1950]  3 
D.L.R.  680  at  691. 

The  trial  judge  was  right  in  refusing  to  submit  to  the  jury 
a question  as  to  whether  Dyck  was  guilty  of  ultimate  negligence : 
Gives  V.  Canadian  National  Railways,  [1941]  O.R.  341,  [1941] 
4 D.L.R.  625;  Donovan  v.  Toronto  Transportation  Commission 
and  Hodgins,  [1950]  3 D.L.R.  241,  65  C.R.T.C.  263. 

The  deceased  was  an  innocent  person,  and  the  rule  in  such 
cases  is  that  where  the  injury  is  caused  by  the  negligence  of 
two  persons  the  right  to  recover  is  not  affected  by  the  fact  that 
the  negligence  of  one  may  be  primary  and  that  of  the  other 
secondary.  [Bowlby  J.A.:  Surely  the  negligence  of  each  person 
against  whom  he  claims  must  be  found  to  have  contributed  to 
his  injury?]  [Hope  J.A.:  Would  your  proposition  relieve  the 
trial  judge  of  the  necessity  for  charging  the  jury  as  to  ultimate 
negligence?]  Such  a charge  would  be  both  useless  and  mis- 
leading. [Mackay  J.A.:  If  there  is  evidence  from  which  the 
jury  might  find  ultimate  negligence,  is  it  not  the  inescapable 
duty  of  the  trial  judge  to  deal  with  that  issue  in  his  charge?] 
The  trial  judge  clearly  explained  proximate  cause,  and  said  that 
if  the  negligence  was  not  a proximate  cause  of  the  accident  the 
defendant  was  not  liable:  see  Pollock  on  Torts,  14th  ed.  1939, 
pp.  375-6.  [Mackay  J.A.:  Surely  the  trial  judge  should  have 
told  the  jury  that  if  Dyck  could  have  avoided  the  accident  he 
and  he  alone  was  liable.  Whether  or  not  an  express  question  is 
put,  the  trial  judge  must  surely  make  that  principle  clear  to  the 
jury.] 

“Ultimate  negligence”  is  a different  conception  from  that  of 
the  causative  relationship  between  the  negligence  and  the 
injury.  I am  not  required  to  argue  what  the  consequences 
would  have  been,  as  between  the  two  defendants,  of  a finding 
of  ultimate  negligence.  In  view  of  the  statutory  onus,  to  the 
benefit  of  which  we  are  entitled,  no  question  as  to  ultimate 
negligence  should  be  put  to  the  jury.  If  such  a question  arises, 
it  is  for  one  of  the  defendants  to  prove  that  the  negligence  of 
the  other  defendant  was  the  sole  cause  of  the  accident.  I can 
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think  of  no  additional  question  that  the  trial  judge  could  have 
put  here  that  would  have  added  anything,  or  that  would  not 
merely  have  increased  the  confusion.  He  dealt  with  the  case 
as  one  of  causation,  and  that  was  right  and  proper. 

The  apportionment  of  negligence  as  between  the  defendants 
is  a question  of  fact  for  the  jury,  and  their  finding  should  not 
be  disturbed:  The  Negligence  Act,  R.S.O.  1950,  c.  252,  s.  7; 
Nixon  V.  The  Ottawa  Electric  Railway  Company,  [1933]  S.C.R. 
154,  [1933]  1 D.L.R.  609,  40  C.R.C.  264. 

Far  from  being  excessive,  the  damages  awarded  by  the  jury 
should  be  increased.  It  is  not  necessary  to  show  financial  de- 
pendancy  either  at  common  law  or  under  The  Fatal  Accidents 
Act;  all  that  is  necessary  is  a reasonable  expectation  of  pecuniary 
benefits:  The  Town  of  Montreal  West  v.  Hough,  [1931]  S.C.R. 
113,  [1931]  4 D.L.R.  52;  Goodivin  v.  Michigan  Central  R.R.  Co. 
(1913),  29  O.L.R.  422,  14  D.L.R.  411.  In  Fleming  v.  Marko- 
vitch,  [1942]  O.W.N.  406,  [1942]  3 D.L.R.  565,  reversed  [1942] 
O.W.N.  525,  [1942]  4 D.L.R.  287,  there  was  no  expectation  of 
financial  benefit  whatever.  Our  submission  is  that  if  the  de- 
ceased had  lived  he  would  probably  have  added  to  his  estate 
sufficiently  to  make  it  possible  for  his  will  to  be  carried  out  in 
all  respects:  Littley  et  al.  v.  Brooks  and  Canadian  National  Rail- 
way Company,  [1932]  S.C.R.  462,  [1932]  2 D.L.R.  386,  39  C.R.C. 
306,  is  not  an  authority  against  me,  because  there  there  was  no 
proof  that  the  deceased  could  ever  have  earned  any  substantial 
amount. 

B.  O’Brien,  K.C.,  for  the  defendant  Dyck,  respondent:  I 
propose  to  deal  only  with  the  question  of  liability,  but  I also 
submit  that  the  damages  should  not  be  increased. 

There  was  no  room  here  for  a charge  or  a question  as  to 
ultimate  negligence.  The  only  negligence  that  concerned  the 
jury  was  negligence  contributing  to  or  causing  the  death  of 
Stewart,  and  the  trial  judge  made  this  clear  to  them,  illustrating 
the  distinction  between  such  negligence  and  negligence  that  was 
merely  a causa  sine  qua  non.  It  is  essential  to  keep  in  mind 
the  problem  of  causation  and  the  question  of  ultimate,  severable 
or  subsequent  negligence,  and  to  note  the  distinction  between 
the  two.  In  Ryder  v.  Gray  Coach  Lines  Limited  and  Winters, 
[1951]  O.W.N.  496,  it  was  decided  that  there  was  no  causal 
connection;  on  the  other  hand,  in  Godfrey  et  al.  v.  Gadbois  et  al.. 
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[1949]  O.W.N.  635,  [1949]  4 D.L.R.  844,  it  was  decided  that 
since  there  was  a causal  connection  the  onus  section  was  properly 
applied. 

The  defendants  Duncan  did  not  object  to  the  form  of  the 
questions  to  the  jury,  involving  the  question  of  causation,  but 
now  submit  that  even  if  there  was  negligence  on  the  part  of  both 
drivers,  one  could  have  prevented  the  accident,  thus  invoking 
the  doctrine  of  the  ‘last  clear  chance”:  Gives  v.  Canadian 
National  Railways,  [1941]  O.R.  341,  [1941]  4 D.L.R.  625.  I 
can  find  no  case  where  the  doctrine  has  been  applied  to  an 
accident  involving  two  moving  vehicles. 

There  were  more  instances  of  negligence  on  the  part  of  the 
driver  Duncan  than  on  our  part,  and  I submit  that  the  jury’s 
verdict  was  amply  justified.  An  appellate  Court  will  not,  save 
in  exceptional  cases,  interfere  with  a jury’s  findings  as  to  per- 
centages of  fault:  Nixon  v.  The  Ottawa  Electric  Railway  Com- 
pany, [1933]  S.C.R.  154,  [1933]  1 D.L.R.  609,  40  C.R.C.  264. 

J.  L.  G.  Keogh,  K.C.,  in  reply:  Our  submission  is  that  the 
acts  of  both  drivers  did  not  combine  to  produce  this  accident, 
but  Dyck  completely  misjudged  the  situation,  and  is  therefore 
solely  responsible.  In  Godfrey  et  al.  v.  Gadbois  et  al.,  supra, 
there  was  no  discussion  of  ultimate  or  subsequent  negligence; 
Turner  v.  Burns  et  ux.  (1893),  24  O.R.  28,  should  be  taken  as 
overruled  by  Locke  v.  De  Boo,  supra.  [Mackay  J.A.:  Mr. 
O’Brien’s  argument  is  that  when  the  acts  are  substantially  con- 
temporaneous there  is  no  roorn  for  the  doctrine  of  ultimate 
negligence.]  The  fact  that  Dyck  was  forced  to  apply  his  brakes 
suddenly  shows  that  there  was  a separation  in  circumstances. 
There  is  evidence  that  Dyck  noticed  our  truck  slowing  down 
and  that  he  intended  to  turn  out  and  pass  us.  Our  slowing 
down  had  nothing  to  do  with  his  changing  his  original  intention. 
Ultimate  negligence  is  interwoven  with  causal  connection. 
[Bowlby  J.A.:  The  jury’s  answers  to  the  questions  submitted 
to  them  show  that  they  found  that  there  was  negligence  con- 
tributing to  the  injury  on  the  part  of  each  driver;  after  these 
answers,  how  could  there  be  a further  question  as  to  ultimate 
negligence?]  These  questions  are  based  on  the  “onus”  section, 
and  must  be  asked;  if  both  are  answered  in  the  negative,  the 
trial  judge  must  go  further  and  in  a third  question  ask  as  to- the 
real  cause  of  the  accident.  [Bowlby  J.A.:  You  did  not  object 
to  the  form  of  the  questions.]  [Hope  J.A.:  I do  not  see  how 
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the  jury  could  consider  and  answer  those  two  questions  without 
deciding  the  question  of  ulimate  negligence.]  I agree,  provided 
there  is  a third  question  covering  ultimate  negligence.  The  trial 
judge  failed  entirely  to  explain  to  the  jury  that  there  might  be 
subsequent  and  severable,  or  ultimate,  negligence.  The  Town  of 
Montreal  West  v.  Hough,  supra,  was  decided  under  the  pro- 
visions of  the  Quebec  Civil  Code,  which  differs  from  our  law. 

Cur.  adv.  vult. 

11th  January  1952.  The  judgment  of  the  Court  was  delivered 
by 

Bowlby  J.A.: — This  action  was  brought  by  the  executors  of 
the  estate  of  Harry  W.  Stewart,  late  of  the  township  of  Louth, 
in  the  county  of  Lincoln,  against  John  Dyck,  William  Duncan 
and  James  Duncan  for  damages  under  The  Fatal  Accidents  Act, 
now  R.S.O.  1950,  c.  132,  and  The  Trustee  Act,  now  R.S.O.  1950, 
c.  400.  The  action  under  the  former  Act  was  brought  on  behalf 
of  the  widow  and  children,  Harry  James  (age  24),  Fred  Arthur 
(age  26),  Robert  George  (age  22),  Frank  William  (age  28), 
William  Charles  (age  20)  and  Margery  Proctor  (age  30). 

It  was  alleged  that  the  late  Mr.  Stewart,  while  a pedestrian  on 
King’s  Highway  no.  8,  was  struck  by  a motor  truck  owned  and 
driven  by  the  defendant  Dyck  as  a result  of  negligence  on  his 
part  and  also  on  the  part  of  the  defendant  James  Duncan  who, 
at  the  time,  was  driving  a motor  truck  owned  by  the  defendant 
William  Duncan.  The  accident  occurred  on  17th  December  1949, 
and  Mr.  Stewart  died  as  a result  of  the  injuries  on  the  20th 
December  1949.  The  action  came  to  trial  at  St.  Catharines 
before  Mr.  Justice  Treleaven  and  a jury  on  the  19th,  21st,  22nd 
and  23rd  February  1951.  At  the  opening  of  the  trial  the  parties 
agreed  that  only  questions  as  to  negligence  be  left  to  the  jury 
and  that  the  trial  judge  try  the  case  as  to  damages.  It  might 
also  be  mentioned  that  while  allegations  of  negligence  on  the 
part  of  the  deceased  Stewart  were  pleaded  by  the  defendant 
Dyck,  such  allegations  were  withdrawn  at  the  trial.  The  de- 
fendants Duncan  did  not  plead  negligence  on  the  part  of  the 
deceased.  The  jury  made  the  following  findings  in  answer  to 
the  questions  submitted: 

“(1)  Has  the  defendant  John  Dyck  satisfied  you  that  the 
injuries  sustained  by  Harry  W.  Stewart,  were  not  caused  or 
contributed  to  by  his  negligence?  Answer  ‘yes’  or  ‘no’.  A.  No. 
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“(2)  Has  the  defendant  James  Duncan  satisfied  you  that  the 
injuries  sustained  by  Harry  W.  Stewart,  were  not  caused  or 
contributed  to  by  his  negligence?  Answer  ‘yes’  or  ‘no’.  A.  No. 

“If  the  answer  to  both  question  No.  1 and  2 is  ‘no’,  state  in 
percentages  the  degrees  of  negligence  of  the  said  defendants. 

“Defendant  Dyck  35% 

“Defendant  Duncan  65% 


100%” 

The  learned  trial  judge  assessed  the  total  damages  under  The 
Fatal  Accidents  Act  at  $25,250  (the  $250  being  for  funeral  ex- 


penses) and  apportioned  them  as  follows: 

To  the  widow,  Elizabeth  L.  Stewart $9,000 

To  Frank  William  Stewart 4,000 

To  Robert  George  Stewart  4,000 

To  William  Charles  Stewart 6,000 

To  Margery  Proctor 2,000 


He  directed  judgment  to  be  entered  for  the  plaintiffs  against 
both  defendants  with  the  usual  paragraph  as  to  contribution 
between  the  defendants  Duncan  and  the  defendant  Dyck.  He 
also  awarded  $1,213.05  under  The  Trustee  Act,  in  respect  of 
which  there  is  no  appeal. 

The  defendants  Duncan  appeal  first  as  to  liability  and  second 
as  to  quantum  of  damages  awarded  under  The  Fatal  Accidents 
Act.  The  plaintiffs  cross-appeal  as  to  the  same  quantum  of 
damages.  The  defendant  Dyck  does  not  appeal. 

Because  of  the  nature  of  the  appeal  by  the  defendants  Dun- 
can as  to  liability,  it  is  necessary  to  describe  the  accident  and 
review  the  evidence  as  briefly  as  possible.  The  Duncan  truck 
was  proceeding  in  an  easterly  direction  on  highway  no.  8, 
which  is  paved  to  the  width  of  approximately  20  feet,  and 
the  defendant  Dyck  was  driving  his  motor  truck  in  the  same 
direction  at  a distance  of  75  to  100  feet  behind  the  Duncan 
truck  and  had  so  followed  it  for  two  miles.  It  was  daylight 
on  a bright,  clear  day  and  the  pavement  was  dry.  The  speed 
of  the  two  vehicles  in  that  distance  of  approximately  two 
miles  was  40  to  45  miles  an  hour  and  both  vehicles  were  pro- 
ceeding on  the  right  or  south  side  of  the  pavement.  The  de- 
fendant James  Duncan  testified  that  as  his  truck  approached  a 
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point  on  the  highway  near  the  barn  of  the  deceased  he,  Duncan, 
saw  the  deceased  walking  east  along  the  north  shoulder  and, 
desiring  to  speak  to  deceased,  he  first  released  the  accelerator, 
proceeded  on  for  some  300  or  400  feet  with  the  truck  gradually 
slowing  down,  then  applied  the  brakes  and  stopped  in  about  two 
truck-lengths  (about  36  feet)  with  his  truck  on  the  extreme  south 
edge  of  the  pavement  and  the  cab  of  his  truck  nearly  opposite  the 
deceased.  He  saw  the  deceased  take  one  step  on  the  pavement 
toward  his  truck,  look  west,  and  step  back  toward  the  shoulder, 
whereupon  he  was  immediately  struck  by  the  Dyck  truck. 
Duncan  stated  that  he  did  not  at  any  time  know  that  a truck 
was  behind  until  he  saw  it  strike  the  deceased.  He  said  that  he 
could  not  see  a vehicle  in  his  rear-vision  mirror  unless  the  vehicle 
was  more  than  100  feet  behind  him.  He  also  said  that  in  the 
last  300  to  400  feet  he  travelled  before  stopping  he  had  not 
looked  in  his  rear-vision  mirror.  No  one  but  the  driver  was  in 
the  Duncan  truck.  It  is  agreed  by  all  parties  that  the  accident 
happened  at  a point  where  there  are  guard-rails  along  both  sides 
of  the  highway  and  that  the  distance  between  the  pavement  and 
the  guard-rail  along  each  side  was  about  4Y2  feet.  The  de- 
fendant Dyck  was  accompanied  by  his  wife,  sitting  next  to  him 
with  a baby  on  her  knee,  and  his  16-year-old  daughter  Anne, 
sitting  on  the  same  seat  next  to  the  right-hand  door.  The 
defendant  Dyck  testified  that  he  first  saw  the  deceased  walking 
along  the  north  shoulder  when  he  (Dyck)  was  about  100  feet 
west  of  him;  that  he  noticed  the  Duncan  truck  slowing  up;  that 
he  decided  to  pass  it;  that  he  began  to  turn  out;  then  the  red 
brake-lights  came  on  at  the  rear  of  the  Duncan  truck  and  it 
came  to  a sudden  stop;  that  he,  Dyck,  sharply  swerved  to  miss 
the  Duncan  truck;  that  he  then  saw  the  deceased  step  on  to  the 
pavement;  that  he  then  applied  his  brakes  hard  and  his  truck, 
out  of  control,  skidded  to  the  north  across  the  pavement,  struck 
the  deceased  and  broke  a post  of  the  guard-rail.  Anne  Dyck 
testified  that  she  saw  a red  light  come  on  at  the  rear  of  Dun- 
can’s truck;  that  her  father  made  a sharp  swerve  to  the  left, 
applied  his  brakes  hard,  narrowly  missed  collision  with  the 
Duncan  truck  and  struck  a post  of  the  north  guard-rail  (the 
deceased  was  struck  at  the  same  time  but  she  did  not  see  him 
until  afterwards) . She  said  the  Duncan  truck  stopped  suddenly. 
Mrs.  Dyck  also  gave  evidence,  but  her  evidence  does  not  change 
the  general  picture  given  by  her  husband  and  daughter.  There 
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were  no  eye-witnesses  of  the  accident  other  than  the  occupants 
of  the  two  trucks. 

The  plaintiffs  plead  that  the  injuries  to  and  the  death  of  the 
deceased  were  the  result  of  the  two  motor  trucks  being  on  the 
highway  and  rely  upon  the  provisions  of  The  Highway  Traffic 
Act,  R.S.O.  1937,  c.  288,  s.  48  (now  R.S.O.  1950,  c.  167,  s.  51). 
Alternatively  the  plaintiffs  plead  specific  acts  of  negligence  upon 
the  part  of  the  defendant  James  Duncan.  The  defendant  Dyck 
pleads  negligence  on  the  part  of  the  deceased  (withdrawn  at  the 
trial)  and  that  the  injuries  to  and  the  death  of  the  deceased 
were  caused  by  the  negligence  of  James  Duncan,  giving  particu- 
lars thereof.  The  defendants  Duncan  plead  that  the  injuries  to 
and  death  of  the  deceased  were  caused  by  negligence  of  the  de- 
fendant Dyck  in  that  he  was  not  keeping  a proper  look-out;  was 
travelling  at  an  excessive  rate  of  speed;  ought  to  have  stopped  the 
motor  truck  instead  of  attempting  to  swing  around  the  rear  of  the 
Duncan  truck;  was  travelling  too  close  behind  the  Duncan  truck; 
did  not  have  his  motor  truck  under  proper  control;  made  no  real 
attempt  to  stop;  did  not  apply  his  brakes  sufficiently  hard,  or, 
alternatively,  was  operating  his  truck  with  brakes  that  were 
defective  and  out  of  repair;  drove  his  truck  off  the  travelled 
portion  of  the  roadway  and  into  the  deceased;  had  ample  room 
to  pass  the  Duncan  truck  on  the  travelled  portion  of  the  high- 
way; gave  no  signal  of  his  approach;  and  lastly:  “He  was  guilty 
of  subsequent  and  severable  negligence  particulars  of  which  are 
above  set  forth  and  which  was  the  whole  cause  of  the  collision 
[with  the  deceased]  in  question.” 

At  the  conclusion  of  all  evidence  as  to  liability  the  learned 
trial  judge  dismissed  the  jury  for  the  day  and  then  discussed 
with  counsel  for  all  parties  the  questions  that  should  be  put  to 
the  jury.  The  judge  had  already  prepared  the  three  questions 
above  set  out,  which  he  read  to  counsel.  Counsel  for  the  de- 
fendants Duncan  then  renewed  an  application  which  he  had 
made  the  previous  day  to  have  another  question  asked,  dealing 
with  ultimate  negligence  on  the  part  of  the  defendant  Dyck. 
After  discussion  of  the  matter  with  all  counsel,  the  learned  trial 
judge  ruled  against  asking  any  further  question.  There  was  no 
objection  to  the  form  of  questions  1 and  2. 

Upon  appeal  counsel  for  the  defendants  Duncan  contended  as 
follows: 
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(1)  Upon  the  evidence  the  subsequent  and  severable  negli- 
gence of  the  defendant  Dyck  was  the  sole  cause  of  the  injuries 
to  and  death  of  the  deceased  and  the  learned  trial  judge  should 
have  dismissed  the  action  as  against  those  defendants.  I dis- 
pose of  this  contention  by  simply  saying  that  the  evidence 
clearly  establishes  that,  having  regard  to  the  facts  and  circum- 
stances of  this  accident,  there  was  evidence  of  negligence  on 
the  part  of  the  defendant  James  Duncan  and  the  learned  trial 
judge  was  right  in  leaving  the  matter  to  the  jury. 

(2)  The  learned  trial  judge  erred  in  refusing  to  submit  to 
the  jury  the  question  as  to  whether  the  defendant  Dyck  was 
guilty  of  subsequent  and  severable  or  ultimate  negligence;  and 
in  failing  to  charge  the  jury  on  the  law  concerning  this  matter. 

As  to  the  first  part  of  this  submission  (refusal  to  ask  a 
further  question)  counsel  relies  principally  upon  Locke  v.  De 
Boo,  [1935]  O.W.N.  485,  and  Donovan  v.  Toronto  Transporta- 
tion Commission  and  Hodgins,  [1950]  3 D.L.R.  241,  65  C.R.T.C. 
263  (The  Supreme  Court  of  Canada) . During  a long  and  search- 
ing cross-examination  of  the  defendant  Dyck,  he  varied  his 
evidence  about  several  details  and  made  admissions  upon  which 
it  might  well  be  argued,  as  it  was  upon  appeal,  that  by  the 
exercise  of  more  care  the  defendant  Dyck  might  have  avoided 
striking  the  deceased.  The  same  might  be  said  of  the  evidence 
of  Dyck’s  wife  and  daughter.  It  is  clear,  however,  upon  reading 
all  the  evidence,  that  from  the  time  the  defendant  James  Duncan 
applied  his  brakes  the  subsequent  events  leading  to  the  tragic 
accident  must  have  happened  in  a second  or  a fraction  of  a 
second  and  within  an  extremely  short  distance  on  the  highway. 
After  careful  study  of  the  cases  referred  to  by  counsel  and  also 
of  the  judgment  of  my  Lord  the  Chief  Justice  of  Ontario  in 
Gives  V.  Canadian  National  Railways,  [1941]  O.R.  341,  [1941] 

4 D.L.R.  625,  I have  come  to  the  conclusion  that  the  learned 
trial  judge  v/as  right  in  not  submitting  a further  question  to  the 
jury.  It  is  also  of  importance  that  counsel  for  the  defendants 
Duncan  did  not  object  to  the  form  of  questions  1 and  2..  These 
questions  involve  negligence  causing  or  contributing  to  the 
injuries  sustained  by  the  deceased.  I do  not  see  how  a further 
question  dealing  with  so-called  ultimate  negligence  could  have 
been  asked. 

The  contention  that  the  learned  trial  judge  failed  to  charge 
the  jury  as  to  subsequent  and  severable  or  ultimate  negligence 
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cannot,  in  my  opinion,  succeed  either.  The  learned  trial  judge, 
after  defining  negligence,  said: 

“Now,  in  this  case,  and  on  the  evidence,  did  John  Dyck  do 
anything  that  a prudent  man  would  not  do;  or  did  he  leave 
undone  anything  that  a prudent  man  would  do?  Similarly,  did 
James  Duncan  do  anything  which  under  the  circumstances  exist- 
ing here  a prudent  man  would  not  do;  or  did  he  leave  undone 
anything  that  a prudent  man  would  do  under  the  circumstances? 
The  test  is  the  normal  man — the  prudent  man;  and  if  anyone 
does  anything  which  a prudent  man  would  not  do,  or  leaves 
undone  something  which  a prudent  man  would  do,  and  if  as  a 
result  of  doing  that  or  of  that  negligence  someone  is  injured, 
then  the  one  who  is  guilty  of  negligence,  as  so  defined,  is  respon- 
sible in  law  for  the  damage  incurred.  Negligence,  gentlemen, 
must  be  negligence  causing  or  contributing  to  the  damages  or 
injuries.  Now  keep  that  in  mind  that  it  must  be  negligence 
which  is  a factor  in  some  way  in  the  accident  before  any  blame 
attaches  to  that  negligence.  It  must  be  a factor,  either  the 
cause  or  a contributing  cause.” 

The  learned  trial  judge  then  gave  two  illustrations  of  what 
he  meant  and  made  it  clear  to  the  jury  that  such  illustrations 
did  not  apply  to  the  facts  in  the  instant  case  but  merely  illus- 
trated negligence  which  could  not  be  said  to  be  a cause  or  con- 
tributing cause  of  an  accident.  The  learned  trial  judge  then 
reviewed  the  evidence  of  the  various  witnesses.  The  charge 
must  be  taken  as  a whole  and  it  is  my  opinion  that  the  charge 
was  adequate  and  sufficiently  clear  to  give  the  jury  proper 
directions  as  to  law  and  a sufficient  review  of  the  evidence,  which, 
of  course,  they  had  heard.  It  is  also  of  significance  that  counsel 
for  the  defendants  Duncan  did  not  object  to  the  charge  in  this 
respect. 

Counsel  further  contended  that  the  learned  trial  judge  did 
not  properly  charge  the  jury  in  regard  to  the  duty  of  the  driver 
of  a vehicle  travelling  behind  another  vehicle;  that  he  mis- 
directed the  jury  as  to  the  evidence  of  Anne  Dyck  (daughter 
of  defendant  Dyck)  and  as  to  an  alleged  ‘‘bottleneck”  where  the 
defendant  stopped  (referring  to  the  defendant  Duncan  stopping 
at  a point  on  the  highway  where  there  was  a guard-rail  on  both 
sides). 
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In  my  opinion  there  was  no  misdirection  or  non-direction 
on  the  part  of  the  learned  trial  judge  which  could  or  did  occasion 
a miscarriage  of  justice  in  the  case  at  bar. 

It  is  my  opinion  that  the  appeal  on  this  branch  of  the  case 
must  be  dismissed. 

I now  deal  with  the  appeal  and  cross-appeal  as  to  damages. 
It  was  strongly  urged  by  counsel  for  the  defendants  Duncan 
that  the  sum  of  $9,000  awarded  to  the  widow  was  excessive, 
that  nothing  should  be  awarded  to  the  children  Frank  William 
Stewart,  Robert  George  Stewart  and  Margery  Proctor,  and  that 
no  more  than  $2,000  as  an  outside  figure  should  have  been 
awarded  to  William  Charles  Stewart.  Counsel  for  the  plaintiffs, 
in  arguing  the  cross-appeal,  stated  that  he  did  not  ask  for  a 
larger  amount  than  the  sum  of  $9,000  awarded  to  the  widow 
and  agreed  with  the  refusal  of  the  trial  judge  to  allow  any  sum 
to  the  sons  Harry  James  Stewart  and  Fred  Arthur  Stewart.  He 
contended  that  upon  the  evidence  the  sum  of  $40,000  would 
have  been  a proper  sum  to  have  been  assessed  and  apportioned 
between  the  remaining  children. 

At  the  time  of  his  death  the  deceased  was  55  years  of  age 
and  his  widow  was  the  same  age.  They  were  married  in  1916 
and  at  that  time  neither  owned  anything.  The  deceased  at  the 
time  of  death,  33  years  later,  owned  seven  farms,  carried  on  the 
business  of  general  farming  and  specialized  on  breeding  and 
raising  Guernsey  and  Holstein  cattle  for  producing  milk.  For 
some  years  prior  to  the  end  of  1948  he  was  sole  proprietor  of 
a dairy  business  known  as  “Avondale  Dairy”,  which  business 
he  carried  on  from  one  of  the  farms.  At  the  end  of  1948  he 
formed  a partnership  with  two  of  his  sons,  Frank  William  and 
Robert  George,  he  and  they  each  receiving  one-third  of  the 
profits  and  the  deceased  retaining  ownership  of  the  farm 
machinery  and  equipment. 

The  daughter  in  1948  married  Alan  Proctor,  a chartered 
accountant  practising  in  St.  Catharines,  and  now  one  of  the 
executors  of  the  deceased’s  estate.  It  appears  that  each  of  the 
sons  stopped  school  at  an  early  age  and  worked  with  the  de- 
ceased. I have  mentioned  that  Frank  and  Robert  were  partners 
with  the  deceased  in  the  dairy  business.  The  other  sons,  ex- 
cepting William  Charles,  the  youngest,  were  also  partners  of 
the  deceased  in  other  farm  enterprises.  William  Charles  stopped 
school  when  he  was  17  years  old  and  at  the  time  of  the  death 
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of  his  father,  three  years  later,  he  was  working  for  his  brother 
Harry  James  Stewart,  living  with  his  father  and  mother  and 
receiving  money  from  time  to  time  from  the  deceased  for  his 
personal  spending  and  his  clothes.  Since  the  death  he  has 
continued  to  work  for  his  brother  who  has,  since  that  time, 
paid  him  wages. 

For  the  purposes  of  this  judgment,  it  is  necessary,  as  briefly 
as  possible,  to  state  the  terms  of  the  will  of  the  deceased.  To 
his  widow  he  gave  a farm  known  as  the  “Hearn”  farm,  all 
household  goods  and  furniture,  his  automobile,  a life  interest 
in  and  free  use  of  the  residence,  garage  and  garden  plot  located 
on  the  farm  known  as  the  “Winters”  farm,  and  $100  per  month 
for  her  life  payable  $50  each  by  his  sons  Harry  James  and  Fred 
Arthur.  To  his  son  Harry  James  he  gave  the  “Winters”  farm 
and  all  cattle  thereon,  subject  to  the  interest  of  the  widow  in 
the  above-named  residence  and  the  payment  to  her  for  her  life- 
time or  until  her  remarriage  of  the  sum  of  $50  per  month  and 
also  to  that  son,  according  to  the  statement  of  distribution  filed, 
the  “Mountain”  farm.  To  his  son  Fred  Arthur  he  gave  three 
farms  known  as  the  “Homestead”  farm,  on  which  was  located 
the  Avondale  Dairy,  the  “Vanderlip”  farm  and  the  “James” 
farm,  and  all  cattle  thereon,  subject  to  payment  to  the  widow  of 
$50  per  month  for  her  lifetime  or  until  her  remarriage  and  to 
the  father  of  the  deceased  of  $30  per  month  for  his  lifetime,  and 
also  to  that  son  all  the  interest  of  the  deceased  in  the  Avondale 
Dairy,  including  all  dairy  equipment,  machinery,  etc.,  subject  to 
payment  by  that  son  of  any  accounts  owing  at  the  time  of  death 
for  machinery,  supplies,  etc.,  directly  incurred  in  connection  with 
the  operation  of  the  dairy. 

The  above  specific  bequests  were  valued  (Succession  Duty 
Department  valuation)  at  $61,680.16.  To  these  two  sons  receiv- 
ing specific  bequests  no  damages  were  awarded. 

There  are  no  specific  bequests  to  the  daughter,  Margery 
Proctor,  or  to  the  sons  Frank  William,  Robert  George  and 
William  Charles,  and  it  was  in  respect  of  these  four  that  damages 
were  awarded  at  trial.  The  residuary  clause  reads  as  follows: 

“(g)  From  and  out  of  the  rest  and  residue  of  my  estate,  to 
pay  my  just  debts,  funeral  and  testamentary  expenses,  excepting 
mortgages  and  debts  owing  with  respect  to  the  Dairy  business, 
and  to  divide  all  the  rest  and  residue  of  my  said  estate  equally 
between  my  sons,  James  and  Fred  [the  two  sons  who  received 
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specific  bequests  as  above] , but  withholding  the  delivery  of  the 
same  to  them  until  such  times  as  they  have  made  satisfactory 
and  adequate  arrangements  with  my  executors  and  with  my 
other  children  to  pay  to  my  sons,  Robert  and  Frank  the  sum  of 
Twenty  thousand  ($20,000.00)  Dollars  each;  to  my  daughter, 
Margery,  the  sum  of  Ten  Thousand  ($10,000.00)  Dollars  and  to 
my  son,  William,  the  sum  of  Five  thousand  ($5,000.00)  Dollars, 
the  same  to  be  paid  in  equal  annual  payments  over  a period  of 
five  years  from  my  death  at  the  rate  of  20%  of  such  bequest 
each  year.  Succession  Duties,  if  any,  which  may  be  levied  upon 
the  above  bequest  to  my  daughter,  Margery,  and  my  son,  William 
shall  be  paid  by  my  sons,  Fred  and  James.” 

The  executor  Alan  Proctor  gave  evidence  and  filed  state- 
ments showing  the  gross  estate  (less  $2,510.07  insurance)  to  be 
$117,387.11  (Succession  Duty  Department  valuation)  and  the 
estate  liabilities  $60,329.36  plus  legal  fees,  executors’  fees  and 
succession  duties,  $5,155.80 — total  $65,485.16,  leaving  for  dis- 
tribution $51,901.95,  or  a deficit  to  be  borne  pro  rata  by  the 
widow  and  the  sons  Harry  James  and  Fred  Arthur.  At  the 
above  valuations  it  is  clear  there  was  and  is  no  estate  to  pass 
under  the  residuary  clause  and  the  evidence  is  that  the  sons 
Harry  James  and  Fred  Arthur  have  refused  to  consider  taking 
any  property  that  might  have  passed  to  them  under  the 
residuary  clause  or  to  make  any  of  the  payments  mentioned 
therein  or  any  portion  thereof  to  their  brothers  Frank,  Robert 
and  William  and  their  sister  Margery.  An  actuary  testified 
that  the  life  expectancy  of  the  deceased  was  22.30  years  and  the 
joint  life  expectancy  of  the  deceased  and  his  wife  was  17.85 
years.  The  executor  Alan  Proctor  testified  that  he  had  pre- 
pared the  deceased’s  income  tax  returns  for  the  years  1946  to 
1949  inclusive  and  filed  a statement  showing  for  those  four  years 
average  net  taxable  income  of  $7,120.84  and  average  savings 
from  income  of  $3,786.26.  It  might  be  noted  that  in  the  year 
1948  the  income  was  $355.48  less  than  any  taxable  income,  and 
instead  of  a sum  saved  from  income  earned  there  was  a loss  of 
$2,593.20. 

At  the  close  of  the  argument  upon  appeal  the  Court  was 
unanimously  of  the  opinion  that  the  sum  of  $9,000  awarded  to 
the  widow  was  not  excessive  and  should  not  be  altered. 

The  theory  of  the  plaintiffs  seems  to  be  that  had  the  de- 
ceased lived  on  for  the  normal  expectancy  of  life  he  would,  by 
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reason  of  his  business  acumen  and  experience,  have  been  able 
to  pay  off  all  liabilities  and  accumulate  a much  larger  estate, 
and  that  the  daughter  and  the  sons  Frank  William,  Robert 
George  and  William  Charles  would  thus  have  benefited;  and 
that  all  the  sons  would  have  benefited  by  the  value  of  the  labour 
of  the  deceased  and  his  experience  in  business  as  manager  of 
the  properties.  The  evidence  shows  that  while  the  deceased 
was  a good  farmer  and  business  man,  he  was  also  one  who  kept 
adding  to  his  possessions  and  launching  out  into  somewhat 
heavy  undertakings.  The  learned  trial  judge  in  his  reasons  for 
judgment  says  as  to  the  daughter:  “With  regard  to  Margery 
Proctor,  it  seems  clear  that  from  her  father’s  will  . . . that 
even  though  she  is  married  and  not  in  any  sense  a dependant, 
she  has  suffered  financial  loss  by  her  father ‘s  untimely  death.” 
In  fact,  none  of  the  children,  with  the  possible  exception  of 
William  Charles,  was  in  any  sense  a dependant,  although  I do 
not  suggest  that  only  dependants  may  recover  under  the  Act. 
As  previously  stated,  prior  to  the  death  Frank  William  and 
Robert  George  each  drew  one-third  of  the  profits  of  the  Avon- 
dale Dairy  and  their  father  the  remaining  one-third.  Since  the 
death,  the  same  two  sons  have  carried  on  the  same  arrangement, 
with  their  brother  Fred  Arthur  taking  the  place  of  the  deceased. 

One  must  not  forget  that  the  executors  can  recover  against 
the  defendants  only  such  compensation  as  is  based  on  the  amount 
of  pecuniary  benefits  which  those  entitled  under  the  Act  might 
reasonably  have  expected  to  enjoy  had  the  deceased  not  been 
killed.  In  considering  compensation  one  must  guard  against 
allowing  oneself  to  become  involved  in  speculation.  The  de- 
ceased might  have  changed  his  will  several  times  had  he  lived. 
How  can  one  speculate  as  to  what  the  terms  of  his  last  will 
might  have  been?  Had  the  present  will  continued  to  be  his 
last  will,  how  can  one  speculate  as  to  what  good  fortune  or  ill 
fortune  might  have  been  the  lot  of  the  deceased  in  his  business 
enterprises  had  he  lived?  It  is  true  that  he  might  have  paid  off 
all  the  creditors  and  might  have  accumulated  a larger  estate,  but 
in  my  opinion  the  evidence  does  not  show  this  to  be  a reasonable 
expectation.  It,  indeed,  becomes  most  difficult  at  times  to  draw 
a line  between  reasonable  expectancy  and  speculative  expectancy. 

With  the  utmost  respect  to  the  learned  trial  judge,  I find 
myself  unable  to  come  to  the  conclusion  that  Frank  William 
Stewart,  Robert  George  Stewart  and  Margery  Proctor  are  en- 
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titled  to  any  compensation.  The  son  William  Charles  Stewart  is, 
in  my  opinion,  entitled  to  some  compensation.  As  already  stated, 
he  was  20  years  of  age,  living  at  home  and  receiving  from  his 
father  spending  money  and  money  for  clothing.  How  he  would 
have  fared  had  his  father  not  been  killed  it  is  difficult  to  say. 
I am  of  the  opinion  that  $2,000  under  all  the  circumstances 
would  be  proper  compensation. 

For  the  above  reasons  I would  allow  the  appeal  of  the  de- 
fendants Duncan  as  to  damages  and  would  assess  the  total 
damages  under  The  Fatal  Accidents  Act  at  $11,250,  $250  payable 
to  the  plaintiffs  on  account  of  funeral  expenses,  and  apportion 
the  balance,  $9,000  to  the  widow,  Elizabeth  L.  Stewart  and 
$2,000  to  William  Charles  Stewart.  Otherwise  the  appeal  and 
cross-appeal  should  be  dismissed.  Paragraphs  2,  3,  5 and  6 of 
the  trial  judgment  should  be  varied  in  accordance  with  these 
findings.  Success  being  divided,  there  should  be  no  costs  of 
appeal  to  the  defendants  Duncan  or  the  plaintiffs. 

The  respondent  Dyck  took  no  part  in  the  appeal  except  to 
meet  such  arguments  and  allegations  as  were  made  against  him 
as  to  liability  by  the  defendants  Duncan.  The  defendants  Dun- 
can should  pay  the  costs  of  the  appeal  to  the  defendant  Dyck. 

Appeal  allowed  in  part. 

Solicitors  for  the  plaintiffs,  respondents  and  cross-appellants: 
Trapnell,  Fleming,  Harris  d Kerwin,  St.  Catharines. 

Solicitors  for  the  defendants  William  Duncan  and  James 
Duncan,  appellants:  Bench,  Keogh,  Rogers  d Grass,  St.  Catha- 
rines. 

Solicitors  for  the  defendant  Dyck,  respondent:  Phelan, 
O'Brien,  Phelan  d Fitzpatrick,  Toronto. 
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[HOGG  J.A.] 

Rc  Flecks 

Companies  and  Corporations — Dividends — Stock  Dividend,  Immediately 
Redeemed — Whether  Proceeds  Capital  or  Income  in  Hands  of 
Trustee-shareholder — The  Income  Tax  Act,  1948  ICan.),  c.  52,  s. 
95A(1),  as  enacted  by  1950,  c.  40,  s.  32 — The  Companies  Act,  1934 
{Can.),  c.  33,  ss,  59,  61. 

A private  company,  availing  itself  of  the  provisions  of  s.  95A  of  The 
Income  Tax  Act,  paid  tax  on  its  undistributed  surplus  and  thereafter 
distributed  that  surplus  in  the  form  of  paid-up  redeemable  preference 
shares,  which  were  redeemed  at  par  immediately  after  their  issue  was 
authorized.  Some  shares  in  the  company  were  held  by  trustees,  who 
received  payment  of  the  proceeds  of  the  redemption  of  additional 
shares  issued  to  them  under  this  arrangement. 

Held,  these  moneys  in  the  hands  of  the  trustees  constituted  income,  and 
were  to  be  held  for  the  benefit  of  the  life  tenants.  The  company  had 
not  increased  its  capital  in  the  distribution  of  the  surplus  profits,  but 
had  merely  issued  the  preference  shares  as  a conduit-pipe  to  convey 
the  surplus  profits  into  the  pockets  of  its  shareholders  as  cash.  Bouch 
et  al.  V.  Sproule  (1887),  12  App.  Cas.  385;  Hill  et  al.  v.  Permanent 
Trustee  Company  of  New  South  Wales,  Limited  et  al.,  [1930]  A.C. 
720;  Re  Bicknell  (1919),  46  O.L.R.  416,  applied. 

A MOTION  by  the  executors  and  trustees  of  the  estate  of  Helen 
Gertrude  Fleck,  deceased,  for  the  opinion,  advice  and  direction 
of  the  Court. 

22nd  December  1951.  The  motion  was  heard  by  Hogg  J.A. 
in  Weekly  Court  at  Ottawa. 

R.  C.  Merriam,  for  the  applicants. 

F.  T.  Watson y K.C.,  and  H.  P.  Hilly  K.C.,  for  the  Official 
Guardian,  representing  infant  and  unborn  remaindermen. 

G.  F.  Henderson,  for  the  life  tenants. 

15th  January  1952.  Hogg  J.A.: — Mrs.  Helen  Gertrude  Fleck, 
late  of  the  city  of  Ottawa,  widow,  died  on  the  19th  June  1941, 
and  probate  of  her  last  will  and  testament  was  granted  by  the 
Surrogate  Court  of  the  County  of  Carleton  on  the  26th  December 
1941  to  Mr.  John  Gordon  Fleck,  of  the  said  city  of  Ottawa, 
and  Mr.  Bryce  Walker  Fleck,  of  the  city  of  Vancouver  in  the 
Province  of  British  Columbia,  as  executors  and  trustees  of  her 
will. 

Certain  questions  having  arisen  respecting  the  administra- 
tion of  the  trust  property  in  the  hands  of  the  executors  and 
trustees,  this  application  has  been  made  by  them  for  the  advice 
and  direction  of  the  Court,  pursuant  to  s.  59  of  The  Trustee 
Act,  R.S.O.  1950,  c.  400,  and  Rule  600  of  the  Rules  of  Practice 
and  Procedure. 
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The  question  propounded  is  as  follows : 

“Does  the  Twenty  Thousand  Dollars  ($20,000.00)  represent- 
ing the  proceeds  payable  to  the  Executors  and  Trustees  of  the 
Estate  of  Helen  Gertrude  Fleck,  deceased,  on  the  redemption 
of  two  hundred  (200)  preferred  shares,  being  part  of  the  re- 
demption of  one  thousand  (1,000)  preferred  shares  of  Booth 
Lumber  Limited  issed  by  way  of  stock  dividend  out  of  the  tax 
paid  undistributed  income  of  the  company  following  an  election 
by  the  company  to  exercise  rights  under  Section  95A(1)  of  the 
Income  Tax  Act,  S.C.  1948,  Chapter  52,  constitute  income  or 
capital  in  the  hands  of  the  Trustees?” 

Booth  Lumber  Limited,  hereinafter  called  “the  Company”, 
is  a private  company  incorporated  under  the  laws  of  the  Domin- 
ion of  Canada,  and  having  its  head  office  in  the  Province  of 
Quebec.  The  authorized  capital  of  the  company  consists  of 
30,000  common  shares  without  par  value  and  15,000  redeemable 
preferred  shares  of  the  value  of  $100  each.  All  of  the  common 
shares  have  been  issued  as  fully  paid-up.  Following  the  incorpo- 
ration and  organization  of  the  Company  in  1943  and  up  to 
31st  December  1949,  the  Company  accumulated  as  distributable 
surplus  the  sum  of  $606,488.60. 

The  directors  of  the  Company,  by  resolution  dated  the  5th 
December  1950,  determined  to  invoke  the  provisions  of  s.  95A(1) 
of  The  Income  Tax  Act,  1948  (Can.),  c.  52,  as  enacted  by  1950, 
c.  40,  s.  32*.  This  resolution  reads  as  follows: 

“It  was  resolved 

“(a)  Whereas  the  Company  had  on  hand  $606,488.60  un- 
distributed income  as  at  the  end  of  the  1949  taxation  year  of 
the  Company; 

“(b)  And  whereas  the  only  dividends  that  have  been  paid  by 
the  Company  since  commencement  of  business  in  1943  amounted 
to  $60,000.00  in  1950; 

“(c)  And  whereas  under  the  existing  provisions  of  the  In- 
come Tax  Act  the  Company  may,  by  paying  a special  tax  of 
15%  of  the  amount  of  its  undistributed  income  as  at  the  end 
of  its  1949  taxation  year  (December  31,  1949)  have  the  balance 

*This  subsection  (before  its  amendment  by  1951,  c.  51,  s.  30)  read 
as,  follows: 

“A  private  company  may  elect,  in  prescribed  manner  and  in  pre- 
scribed form,  to  be  assessed  and  to  pay  a tax  of  15%  on  an  amount 
equal  to  its  undistributed  income  on  hand  at  the  end  of  the  1949  taxation 
year  minus  its  tax-paid  undistributed  income  as  of  that  time.” 


Re  Fleck* 


Hogg  J.A.  115 


of  such  undistributed  income  rank  as  tax  paid  undistributed 
income,  and  may  thereupon  distribute  the  said  tax  paid  un- 
distributed income  in  the  form  of  redeemable  shares  which  will 
be  tax  free  to  the  shareholders,  and  may  thereafter  redeem  the 
said  shares  subject  to  the  provisions  of  the  Companies  Act; 

“(d)  And  whereas  the  Company  may,  after  first  paying  the 
aforesaid  special  tax  in  respect  of  its  undistributed  incom.e  as  at 
December  31,  1949,  pay  a like  special  tax  on  that  portion  of 
income  earned  in  1950  and  subsequent  years  that  is  equivalent 
to  the  amount  of  ordinary  dividends  paid  in  such  years  and 
thereby  have  the  balance  of  said  portion  of  income  rank  as  tax 
paid  undistributed  income  which  may  thereupon  be  distributed 
in  the  form  of  redeemable  shares  tax  free  to  the  shareholders 
and  be  thereafter  redeemed  subject  to  the  provisions  of  the 
Companies  Act; 

“(d)  And  whereas  the  Company’s  liquid  financial  position  is 
strong  and  it  desires  to  distribute  its  income  to  the  shareholders 
in  the  form  that  will  cost  them  the  least  in  income  taxes, 
that  the  directors  of  Booth  Lumber  Limited  hereby  elect  to 
have  the  Company  pay  tax  on  its  undistributed  income  on  hand 
at  December  31,  1949  in  accordance  with  subsection  1 of  Section 
95 A of  the  Income  Tax  Act.” 

The  Company  paid  a tax  on  the  above-mentioned  undistrib- 
uted income  of  15  per  cent,  of  the  total  sum,  leaving  in  the 
hands  of  the  Company  a balance  in  the  amount  of  $515,386.84. 
Pursuant  to  By-law  6 of  the  Company,  which  authorizes  the 
issue  of  a stock  dividend,  a resolution  of  the  28th  November 
1951  provided  for  the  issue,  and  there  were  issued  1,000  non- 
cumulative  redeemable  preferred  5 per  cent,  shares  of  the  Com- 
pany of  the  par  value  of  $100  each  on  the  basis  of  one  preferred 
share  for  each  30  common  shares  held  by  a shareholder  of 
record  28th  November  1951.  This  resolution  is  as  follows: 

. “Whereas  the  company  has  on  hand  the  amount  of 
$515,386.84  as  tax  paid  undistributed  income;  And  whereas  the 
company  is  authorized  to  issue  non-cumulative,  redeemable,  five 
per  cent  preferred  shares  of  the  par  value  of  $100.  each  as  a 
stock  dividend; 

“It  is  resolved  that  a stock  dividend  out  of  said  tax  paid 
undistributed  income  be  and  the  same  is  hereby  declared  to 
be  payable  to  shareholders  of  the  company  as  of  this  date  in 
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the  amount  of  one  preferred  share  for  each  30  shares  held  by 
a shareholder.” 

Subsequently,  on  the  same  date,  the  directors  of  the  Com- 
pany resolved  to  redeem  the  1,000  preferred  shares  at  par.  This 
resolution  reads  as  follows : 

“Whereas  the  Company  has  issued,  1,000  non-cumulative 
redeemable,  five  per  cent  preferred  shares  of  the  par  value  of 
$100.  each 

“And  whereas  the  said  issued  non-cumulative,  redeemable 
five  per  cent  preferred  shares  are  redeemable  at  par; 

“It  is  resolved  that  the  1,000  issued  non-cumulative,  re- 
deemable, five  per  cent  preferred  shares  of  the  company,  being 
all  the  issued  preferred  shares  of  the  company,  be  redeemed 
and  the  Secretary  is  directed  to  take  such  steps  as  may  be 
requisite  to  effect  the  redemption  and  to  execute  such  docu- 
ments as  may  be  necessary  to  effectively  redeem  the  said 
preferred  shares.” 

The  trustees  of  Mrs.  Fleck’s  estate  were  the  holders  of 
6,000  common  shares  of  the  company,  and  they  received  the 
sum  of  $20,000  upon  the  redemption  of  200  preferred  shares 
issued  pursuant  to  the  first  resolution  of  the  28th  November 
1951,  above  recited.  The  affidavit  of  Mr.  George  A.  Welch, 
one  of  the  directors  of  the  company,  sets  out,  inter  alia,  that: 

“14.  It  was  the  positive  intention  of  the  Directors  of  the 
Company  that  the  tax  paid  undistributed  income  paid  to  the 
shareholders  by  way  of  dividend  in  the  form  of  preferred  shares 
should  constitute  a payment  of  income  to  shareholders  rather 
than  a creation  of  capital  and  the  stock  dividend  and  subsequent 
redemption  of  such  stock  were  in  fact  in  lieu  of  actual  cash 
dividends  to  take  advantage  of  advantageous  tax  legislation 
and  representing  the  cash  dividend  which  would  have  been 
declared  in  the  ordinary  course  of  events  by  the  Directors  of 
the  Company.” 

The  problem  presented  to  the  Court  upon  this  application 
is  one  of  very  considerable  interest  and  one  which  may  fre- 
quently arise  when  investments  representing  a settled  trust 
fund  include  shares  of  capital  stock  of  a limited  company. 

By  the  terms  of  the  will  in  question,  the  residuary  estate 
of  the  testatrix  is  placed  in  the  hands  of  the  trustees  and, 
after  the  payment  of  debts  and  succession  duties  and  a legacy 
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to  charity,  is  to  be  divided  into  three  equal  shares,  the  income 
of  which  is  to  be  paid  to  certain  of  the  beneficiaries  for  life 
and  upon  the  termination  of  the  life  interests  the  corpus  is 
to  be  divided  among  the  persons  mentioned,  some  of  such  persons 
being  now  infants  or  unborn.  All  the  beneficiaries  who  are  sui 
juris  have  consented  in  writing  that  the  $20,000,  the  subject  of 
the  resolutions  passed  by  the  Company  with  respect  to  dividends, 
shall  be  treated  as  income  payable  to  the  life  tenants. 

Where  property  is  held  in  trust  for  successive  beneficiaries, 
the  general  rule  of  equity  is  that  the  tenant  for  life  is  entitled 
to  receive  the  income.  If  the  trust  property  consists  of  shares 
of  capital  stock  of  an  incorporated  company,  the  shares  them- 
selves will  form  part  of  the  capital  or  corpus  of  the  trust.  A 
division  of  the  profits  or  surplus  of  a company  may  be  made 
in  the  form  of  a dividend  paid  in  money  to  the  shareholders 
and  is  income  for  purposes  of  any  trust  on  which  the  shares 
are  held  subject  to  the  terms  of  the  trust  instrument.  A division 
of  such  profits  may  also  be  made  by  giving  to  each  shareholder 
additional  paid-up  or  partly  paid-up  shares  equivalent  to  the 
dividend  he  would  otherwise  have  got  in  cash.  Such  a distribution 
of  profits  or  surplus  is  known  as  a stock  dividend  and  would 
ordinarily  form  part  of  the  capital  of  the  company  and  aug- 
ment the  corpus  of  the  trust. 

A leading  case  on  the  question  whether  a company  has 
distributed  its  accumulated  profits  as  dividends  to  be  regarded 
as  income  in  the  hands  of  trustees,  or  has  converted  them  into 
capital,  thereby  increasing  the  corpus  of  the  trust,  is  Bouch 
et  al.  V.  Sproule  (1887),  12  App.  Cas.  385,  in  the  House  of 
Lords.  The  facts,  in  brief,  are  that  the  trustee  of  the  residuary 
personal  estate  of  a testator  held  certain  shares  of  a company 
in  trust  for  the  widow  of  the  testator  for  life,  and  after  her 
death  the  shares  vested  in  another  beneficiary.  The  directors  of 
the  company,  after  the  testator’s  death,  resolved  to  distribute 
certain  accumulated  profits  as  a bonus  dividend,  to  allot  new 
shares  to  each  shareholder,  and  to  apply  the  bonus  dividend 
in  part  payment  of  the  new  shares.  It  was  held  that,  looking 
at  all  the  circumstances,  the  real  nature  of  the  transaction  was 
that  the  company  did  not  pay,  or  intend  to  pay,  any  sum  as  a 
dividend,  but  intended  to,  and  did,  appropriate  the  undivided 
profits  as  an  increase  of  the  capital  stock  of  the  company.  The 
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bonus  dividend  was  therefore  held  to  be  capital  of  the  testator’s 
estate,  and  the  life  tenant  was  held  not  entitled  to  the  bonus 
or  to  the  new  shares. 

Lord  Herschell  said  at  p.  398,  in  discussing  the  question 
whether  the  company  had  distributed  the  accumulated  profits 
as  a dividend  or  whether  such  profits  were  converted  into 
capital:  “I  think  we  must  look  both  at  the  substance  and  form 
of  the  transaction  ...  it  was  obviously  contemplated,  and  was, 
I think,  certain  that  no  money  would,  in  fact,  pass  from  the 
company  to  the  shareholders,  but  that  the  entire  sum  would 
remain  in  their  hands  as  paid-up  capital  ...  I cannot,  there- 
fore, avoid  the  conclusion  that  the  substance  of  the  whole 
transaction  was,  and  was  intended  to  be,  to  convert  the  un- 
divided profits  into  paid-up  capital  upon  newly-created  shares.” 

Lord  Watson,  at  p.  401,  said:  “But  in  a case  like  the  present, 
where  the  company  has  power  to  determine  whether  profits 
reserved,  and  temporarily  devoted  to  capital  purposes,  shall  be 
distributed  as  dividend  or  permanently  added  to  its  capital,  the 
interest  of  the  life  tenant  depends,  in  my  opinion,  upon  the 
decision  of  the  company.” 

The  conclusive  test  is  whether  or  not  the  company  has 
increased  its  capital  in  the  distribution  of  the  surplus  profits. 
This  is  a question  of  fact.  The  real  character  of  the  arrange- 
ments made  by  the  company  in  connection  with  the  distribution 
of  profits,  that  is  to  say,  the  substance  and  not  only  the  form 
of  the  transaction,  must  be  taken  into  account. 

A later  outstanding  case  on  this  subject  is  that  of  Hill  et  dl. 
V.  Permanent  Trustee  Company  of  New  South  Wales,  Limited 
et  al.,  [1930]  A.C.  720,  the  judgment  of  the  Judicial  Committee 
of  the  Privy  Council  being  delivered  by  Lord  Russell  of  Killowen. 
He  considered  and  discussed  the  case  where  a limited  company, 
possessing  a fund  of  undivided  profits,  applies  the  whole  in  paying 
up  new  shares  which  are  issued  and  allotted  proportionately 
to  the  shareholders  who  would  have  been  entitled  to  receive  the 
fund  if  it  had  been  in  fact  divided  and  paid  away  as  a dividend. 
He  said  that  under  the  circumstances  which  existed  in  the  case 
then  under  consideration: 

“ . . . moneys  which  had  been  capable  of  division  by  the 
company  as  profits  among  its  shareholders  have  ceased  for  all 
time  to  be  so  divisible,  and  can  never  be  paid  to  the  share? 
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holders  except  upon  a reduction  of  capital  or  in  a winding  up. 
The  fully  paid  shares  representing  them  and  received  by  the 
trustees  are  therefore  received  by  them  as  corpus  and  not  as 
income.” 

Referring  to  Bouch  et  al  v.  Sproule,  supra,  Lord  Russell 
said  that  there  it  was  held  that  what  the  shareholders  received 
from  the  company  was  an  interest  in  moneys  which  had  been 
converted  from  divisible  profits  into  moneys  capitalized  and 
rendered  incapable  of  being  divided  as  profits.  The  shares, 
therefore,  which  were  issued  to  a trustee  shareholder  and  which 
represented  moneys  so  capitalized,  were  corpus  and  not  income 
which  would  go  to  the  cestui  que  trust  because  the  company 
had  determined  that  the  profits  in  question  should  be  perma- 
nently added  to  the  company’s  capital.  He  adopted  the  state- 
ment of  Eve  J.  in  In  re  Bates]  Mountain  v.  Bates,  [1928]  Ch. 
682,  where  that  learned  judge  said,  in  speaking  of  payments 
made  by  a company  out  of  distributable  profits:  “Unless  and 
until  the  fund  was  in  fact  capitalized  it  retained  its  character- 
istics of  a distributable  profit.” 

The  principle  to  be  deduced  from  these  judgments  is  that 
there  must  be,  in  fact,  a conversion  by  the  company  of  its 
profits  or  surplus  into  share  capital  in  order  that  they  shall 
be  regarded  as  corpus  and  not  income  in  the  hands  of  a trustee, 
or  as  between  a life  tenant  and  a remainderman.  Furthermore, 
that  where  a company  has  the  power  to  deal  with  profits  by 
converting  them  into  capital  of  the  company  such  exercise  of 
its  power  is  binding  upon  the  person  interested  under  a trust 
of  the  original  shares  set  up  by  the  testator’s  will. 

The  question  here  under  consideration  came  before  Mr. 
Justice  Middleton  in  Re  Bicknell  (1919),  46  O.L.R.  416.  He 
expressed  the  following  opinion: 

“If  the  company  has  power  to  declare  that  its  earnings 
shall  be  retained  and  form  part  of  the  capital,  and  does  so, 
then  the  tenant-for-life  is  bound  and  cannot  complain;  but  here 
the  stock  was  issued  in  lieu  of  a dividend  on  preference  shares, 
and  the  principle  of  In  re  Malam,  [1894]  3 Ch.  578,  and  Re 
Colville  (1918),  144  L.T.J.  327,  applies.  The  new  shares  in 
truth  represent  a dividend  declared  upon  the  old,  and  are  there- 
fore income.” 

The  subject  is  also  discussed  by  Hugh  Kelly  J.  in  Re  Walker 
(1931),  40  O.W.N.  202. 
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In  the  present  instance  the  preferred  shares  which  were  issued 
in  accordance  with  the  resolutions  of  the  Company  were  redeem- 
able in  cash  by  the  Company  and  were  so  redeemed  at  once  after 
their  issue  was  authorized  and  the  money  was  paid  to  the 
trustees.  These  shares  did  not  form  part  of  the  paid-up  capital 
of  the  Company  and  therefore  the  surplus  profits  represented 
by  them  were  not  capitalized.  The  steps  taken  by  the  Company 
were  induced  because  of  the  provisions  of  The  Income  Tax  Act. 
When  redeemable  preferred  shares  are  issued  pursuant  to  s.  59 
of  The  Companies  Act,  1934  (Can.),  c.  33,  s.  61  provides  that 
the  redemption  of  such  shares  is  not  to  be  deemed  a reduction 
of  the  paid-up  capital  stock  of  the  company  if  such  redemption 
is  made  according  to  the  conditions  stipulated:  Hasten  and 
Fraser  on  Company  Law,  4th  ed.  1941,  p.  329.  To  use  the 
language,  in  part,  of  Lord  Herschell  in  Bauch  et  al.  v.  Sproule, 
supra,  and  applying  it  to  contrary  circumstances,  it  was  obviously 
contemplated  and  was,  I think,  certain  that  no  money  would 
in  fact  remain  in  the  hands  of  the  Company  as  paid-up  capital. 
The  substance  of  the  whole  transaction  and  the  intention  of  the 
Company  as  well  as  the  form  or  manner  in  which  it  was  carried 
out  shows  that  the  share  of  surplus  profits  represented  by  the 
$20,000  in  question  was  not  converted  into  capital  by  newly- 
created  shares  but  was  distributed  as  a dividend  to  the  trustee 
shareholders.  The  real  pith  and  substance  of  the  arrangements 
were  to  distribute  the  surplus  profits  of  the  Company  in  the 
form  of  money,  and  they  were  not  dealt  with  so  that,  to  use 
the  words  of  Lord  Russell  in  the  Hill  case,  supra,  they  could 
* ‘never  be  paid  to  the  shareholders  except  upon  a reduction  of 
capital  or  in  a winding  up”.  The  issue  of  redeemable  shares 
was  in  the  nature  of  a conduit-pipe  to  convey  or  transfer  the 
surplus  profits  accumulated  by  the  Company  to  the  pockets  of 
the  shareholders  as  cash.  The  sum  in  question  received  by  the 
trustees  as  shareholders  of  the  Company  is  to  be  held  to  be 
income  in  their  hands  for  the  benefit  of  those  entitled  to  income 
by  the  terms  of  Mrs.  Fleck’s  will. 

The  costs  of  all  parties  should  be  paid  out  of  the  estate, 
those  of  the  executors  as  between  solicitor  and  client. 

Judgment  accordingly. 

Solicitors  for  the  executors  and  trustees,  applicants:  Gowling,} 
MacTavish,  Watt,  Osborne  d Henderson,  Ottawa. 
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[COURT  OF  APPEAL.] 

Re  Hancock;  Ex  parte  Spraggett. 

Bankruptcy  — Creditors  — Rights  of  Secured  Creditor  — Election  by 
Trustee  to  Redeem  Security  — How  Made  — Chattel  Mortgage  and 
Mortgage  on  Real  Estate  — Illegal  Taking  of  Possession  and  Sale 
of  Chattels  by  Trustee  without  Redemption  — The  Bankruptcy  Act, 
1949,  2nd  sess,  (Can.),  c.  7,  ss.  87,  88,  89. 

Section  87  of  The  Bankruptcy  Act,  1949,  which  gives  a trustee  a statutory 
right  to  redeem  a security  held  by  a creditor  of  the  bankrupt,  also 
provides  explicitly  how  that  right  shall  be  exercised,  viz.,  by  payment 
of  the  debt  or  of  the  value  of  the  security  as  assessed  by  the  creditor. 
There  is  no  other  way  in  which  a trustee  can  redeem,  and  there  is  no 
provision  in  the  Act  whereby  he  can  redeem  “by  his  actions”. 
Further,  the  trustee,  if  he  desires  to  exercise  his  right  to  redeem, 
must  signify  his  intention  to  the  secured  creditor  in  writing  under 
s.  87  if  the  creditor  gives  him  notice  under  that  section.  Such  an 
election,  once  made,  cannot  be  withdrawn  by  the  trustee. 

Where  a trustee,  without  having  validly  elected  to  redeem  goods  of  the 
bankrupt  that  had  been  seized,  before  the  bankruptcy,  under  a 
distress  warrant  issued  by  the  chattel  mortgagee,  sold  the  goods  to 
one  L,  who  was  aware  of  the  existence  of  the  chattel  mortgage,  and 
L forthwith  entered  into  possession  and  sold  the  goods,  held,  not  only 
must  the  trustee  pay  to  the  secured  creditor  the  full  amount  paid  by 
L for  the  goods  {Re  Potter  (1922),  22  O.W.N.  159;  Gagnon  v.  Inter- 
national Business  and  Machines  Company,  Limited  (1925),  41  Que. 
K.B.  352,  applied),  but  he  and  L must  make  good  to  the  secured 
creditor  any  loss  suffered  by  him  by  reason  of  their  wrongful  and 
illegal  dealing  with  the  goods. 

An  appeal  by  Albert  Edward  Spraggett,  a secured  creditor 
of  an  authorized  assignor,  from  an  order  of  Smily  J.,  sitting  as 
Judge  in  Bankruptcy  at  Toronto. 

10th  January  1952.  The  appeal  was  heard  by  Laidlaw, 
Mackay  and  Gibson  JJ.A. 

Lewis  Duncan^  K.C.  (W.  G.  Bingham^  with  him),  for  the 
appellant:  I have  four  points:  (1)  The  security  is  one  and  in- 

divisible, and  cannot  be  divided  as  the  trustee  purported  to  do. 
(2)  If  the  security  is  divisible,  then  the  value  of  the  chattel 
mortgage  is  $29,285.70.  (3)  By  the  document  dated  22nd  Novem- 
ber 1951,  and  not  before,  the  trustee  elected  to  redeem  both 
securities.  (4)  There  having  been  no  valid  election  in  writing, 
within  the  proper  time,  to  redeem  the  security,  both  the  chattels 
and  the  realty  vested  in  us  under  s.  89  of  The  Bankruptcy  Act, 
1949,  2nd  sess.  (Can.),  c.  7,  which  is  superimposed  on  the 
provincial  law. 

We  distrained  on  the  chattels  and  issued  a writ  claiming 
foreclosure  of  the  land  mortgage  on  6th  September  1951,  and 
were  accordingly  in  possession  at  the  time  of  the  assignment 
[Laidlaw  J.A.:  You  were  not  in  possession  of  the  lands.  You 
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are  entitled  to  take  possession  of  chattels  by  summary  pro- 
ceedings, but  the  fact  that  the  bailiff  was  in  possession  of  the 
chattels  did  not  give  you  possession  of  the  lands,  nor  did  the 
writ  give  you  possession.] 

The  notice  of  22nd  November  was  a binding  election  to 
redeem  both  securities,  under  s.  89  of  the  Act.  This  is  a notice 
of  intention  to  redeem  for  the  full  value  of  the  securities,  and 
the  method  of  redemption  is  set  out  in  s.  87.  If  the  Court 
agrees  with  me  that  the  security  was  indivisible  it  must  apply 
s.  87,  which  gives  a right  to  redeem  to  the  trustee  only.  The 
election  was  either  to  redeem  “the  security”,  ie.,  the  two  mort- 
gages, or  to  redeem  the  chattel  mortgage  either  by  payment  of 
the  debt,  $29,285.70,  in  full  or  by  payment  of  the  amount  at 
which  we  valued  our  security,  viz.,  $29,340.70,  under  s.  87(3)  or 
s.  89.  The  learned  trial  judge  should  not  have  ordered  payment 
into  court  of  $10,285.70.  He  should  have  ordered  payment  in 
of  $29,285.70,  with  interest  at  the  mortgage  rate  of  5%  per  cent, 
from  the  date  of  default,  together  with  our  costs  of  protecting 
our  security,  on  a solicitor  and  client  basis. 

I deal  now  with  the  four  points  outlined  above: 

1.  The  documents  clearly  say  that  the  security  is  one  and 
indivisible.  Two  documents  were  drawn  merely  for  convenience 
of  registration.  We  made  a sale  to  Hancock,  and  there  was 
owing  to  us  a single  debt  of  $31,000,  which  had  been  reduced  a 
year  later  to  $29,285.70.  If  the  security  was  divisible  at  all,  it 
was  so  only  at  the  option  of  the  secured  creditor.  There  is  no 
magic  in  The  Bankruptcy  Act  that  permits  a trustee  to  take 
over  a valuable  security  at  a lower  valuation.  [Laidlaw  J.A.: 
Is  it  not  plain  from  the  documents  that  the  creditor  was  entitled 
to  exercise  rights  under  both  mortgages  or  either  one,  and  if  that 
is  so,  was  not  the  security  divisible?]  No,  there  were  two  docu- 
ments but  only  one  security. 

2.  If  the  security  is  divisible,  then  the  value  of  the  chattel 
mortgage  must  be  the  full  amount  of  the  debt.  Under  the  pro- 
vincial law,  apart  from  The  Bankruptcy  Act,  the  debtor  could 
redeem  the  chattels  only  by  paying  the  full  amount  of  the  debt. 
The  trustee  seized  upon  a clerical  error  in  the  valuation.  The  * 
provision  in  s.  87  that  the  right  of  redemption  may  be  exercised 
either  by  paying  the  debt  or  by  paying  the  amount  assessed  by 
the  creditor  as  the  value  of  his  security  cannot  mean  that  the 
trustee  can  obtain  the  chattels  by  paying  less  than  the  full 
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amount  of  the  debt.  The  learned  trial  judge  deducted  the  value 
of  the  land  mortgage  from  the  amount  of  the  debt.  [Gibson 

J. A. : You  say  that  the  appellant  should  have  lumped  the  chattels 
and  the  land  together  and  set  out  a single  value  for  his  security?] 
Yes. 

3.  The  document  of  22nd  November  constitutes  an  election 
to  redeem  both  mortgages,  and  this  can  clearly  be  done  only  by 
payment  of  the  whole  debt.  We  have  a right  under  s.  91  to 
revalue  the  chattels.  [Laidlaw  J.A.:  That  section  applies  only 
if  the  trustee  has  not  elected  to  redeem;  your  whole  argument 
up  to  this  point  is  based  upon  his  having  elected,  and  in  that 
case  s.  91  is  inapplicable.]  There  has  been  a “gloss”  put  on  the 
section  by  the  cases  to  the  effect  that  the  words  “the  trustee 
has  not  elected  to  acquire  the  security”  apply  until  the  time 
payment  has  actually  been  made  by  the  trustee.  [Gibson  J.A.: 
You  say  that  the  words  mean  “elected  to  acquire  and  acquired”?] 
Yes;  the  cases  say  that  there  must  be  both  an  election  and  pay- 
ment: Ex  parte  Norris;  In  re  Sadler  (1886),  17  Q.B.D.  728  at 
733,  735;  Re  Smith;  Ex  parte  Logan  (1895),  72  L.T.  362;  In  re 
Newton;  Ex  parte  National  Provincial  Bank  of  England,  [1896] 
2 Q.B.  403;  In  re  Fanshawe;  Ex  parte  Le  Marchant,  [1905]  1 

K. B.  170;  In  re  Men’s  Attire,  Registered;  Ex  parte  Sterling  Cloth- 
ing Company,  Limited  (1922),  2 C.B.R.  535,  66  D.L.R.  358;  In 
re  Kleckner,  Huck  and  Company,  Limited;  Bank  of  Toronto  v. 
Canada  Permanent  Trust  Company  et  al.,  22  C.B.R.  136,  [1941] 
1 W.W.R.  1,  [1941]  1 D.L.R.  364.  Here  there  was  no  payment 
or  tender. 

4.  If  there  was  not  a valid  election  in  writing,  then  both  the 
land  and  the  chattels  have  become  vested  in  us  under  s.  89:  Re 
Struthers  (1924),  27  O.W.N.  87,  5 C.B.R.  175. 

As  to  costs,  we  are  entitled  to  our  costs  both  here  and  below 
on  general  equitable  principles:  Ex  parte  Carr;  In  re  Hofmann 
(1879),  11  Ch.  D.  62;  In  re  London,  Windsor  and  Greenwich 
Hotels  Company;  Quartermaine’s  Case,  [1892]  1 Ch.  639  at 
650;  In  re  Pearce,  [1909]  2 Ch.  492. 

We  also  wish  to  preserve  our  rights  against  Luxenberg: 
The  Trusts  and  Guarantee  Company  Limited  v.  Brenner  and 
Stohie  et  al,  [1933]  S.C.R.  656,  15  C.B.R.  112,  [1933]  4 D.L.R. 
273. 

N.  L.  Mathews,  K.C.  (B.  E.  Lyons,  with  him),  for  the  trustee, 
respondent:  In  the  deed  from  Spraggett  to  Hancock  the  land 
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transfer  tax  affidavit  sets  out  the  total  consideration  as  $23,000, 
$4,000  in  cash  and  $19,000  secured  by  a mortgage.  In  the  bill 
of  sale  the  consideration  is  stated  to  be  $18,500,  of  which  $12,500 
was  to  be  secured  by  a chattel  mortgage.  Of  the  $10,000  paid 
in  cash,  $4,000  was  allocated  to  the  land  and  $6,000  to  the 
chattels.  [Laidlaw  J.A.:  The  chattel  mortgage  is  expressed 
to  be  for  $35,500.  How  can  you  contradict  that  by  reference  to 
a recital  in  some  other  document?]  I am  trying  to  show  how 
the  amounts  were  arrived  at. 


As  to  the  divisibility  of  the  security,  I concede  that  the 
trustee  could  not  compel  the  creditor  to  separate  the  securities. 
[Laidlaw  J.A.:  That  is  just  what  the  trial  judge  has  in  effect 
said  the  trustee  can  do  by  his  election.]  If  the  secured  creditor 
makes  an  assessment  the  trustee  can  insist  on  redeeming.  The 
secured  creditor’s  rights  are  defined  by  s.  87(1);  he  must  put 
a value  upon  the  security,  since  the  trustee  has  the  option  of 
paying  the  debt  or  the  value  of  the  security.  If  the  appellant 
had  assessed  each  security  at  $29,000,  the  trustee  would  have 
simply  paid  the  debt  of  $29,000,  and  not  the  combined  values 
of  the  securities,  which  would  be  $58,000.  Here  the  secured 
creditor  made  his  valuation  of  each  security  in  cash;  the  matter 
was  entirely  in  his  hands.  [Mackay  J.A.  : Do  you  say  that  the 
creditor  cannot  amend  his  valuation  ?]  He  cannot  do  so  except 
under  s.  91,  which  applies  only  where  the  trustee  has  not  made 
an  election.  [Laidlaw  J.A. : Section  89  provides  that  the  trustee 
may  redeem  the  security,  not  a security.]  That  section  gives 
the  creditor  certain  rights;  it  provides  that  if  the  trustee  does 
not  tell  the  creditor  whether  or  not  he  proposes  to  redeem  the 
security  the  creditor  can  compel  him  to  make  an  election.  What 
would  be  the  object  of  a separate  valuation  of  each  security  if 
the  trustee,  in  order  to  redeem,  had  to  pay  the  entire  debt? 
The  purpose  of  the  section  is  to  enable  the  secured  creditor  to 
place  a value  on  his  security  rather  than  attempt  to. realize  on  it. 
He  does  not  have  to  place  separate  values  on  each  security,  but- 
where  he  does  so  we  are  entitled  to  redeem  either  or  both. 

[Laidlaw  J.A.:  You  have  conceded  that  the  trustee  has 
elected  to  redeem  the  chattel  mortgage,  and  that  within  the 
proper  time  he  also  elected  to  redeem  the  land  mortgage.  You 
have  therefore,  within  the  required  period,  an  election  to  redeem 
both  securities.]  Yes,  but  the  land  mortgage  is  not  the  subject 
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of  these  proceedings.  [Laidlaw  J.A.:  We  are  concerned  only 
with  the  terms  of  redemption.]  There  are  two  rights.  The 
trustee  has  a right  to  redeem  the  chattel  mortgage,  and  also  a 
right  to  redeem  the  land  mortgage.  The  land  mortgage  is  the 
subject  of  a foreclosure  action,  and  the  trustee  has  a period  in 
that  action  in  which  he  may  redeem.  That  action  is  being  pro- 
ceeded with  and  is  not  now  before  this  Court.  [Laidlaw  J.A.: 
No,  but  the  trustee’s  right  to  redeem  is  before  us,  and  the  trustee 
has  elected  to  redeem  both  mortgages.]  There  are  two  separate 
elections,  each  of  which  is  to  redeem  a security.  [Laidlaw  J.A.  : 
The  trustee  says:  ‘T  have  already  notified  you  of  my  intention 
to  redeem  the  chattel  mortgage,  and  I hereby  give  you  notice 
of  my  intention  to  redeem  the  land  mortgage.”  That,  I suggest, 
is  an  election  to  redeem  the  whole  security.  The  trustee  has 
elected  to  redeem  both  securities;  is  there  anything  anywhere 
that  permits  him  to  say:  ‘T  will  redeem  one  security  to-day 
and  the  other  later”?]  There  is  nothing  in  the  Act  to  say  he 
cannot  do  so.  [Laidlaw  J.A.:  If  he  could  do  that  securities 
might  depreciate  greatly;  suppose  some  of  the  security  were  on 
government  bonds  and  some  were  on  speculative  mining  shares. 
If  the  trustee  elected  to  redeem  both  securities,  and  redeemed 
the  bonds  at  once,  but  left  the  shares  until  their  price  had  fallen 
substantially,  what  would  be  the  position?]  The  secured  creditor 
might  have  a right  of  action  against  the  trustee.  The  matter 
is  under  the  control  of  the  secured  creditor.  He  need  not  value 
his  securities  separately.  Under  the  practice  in  foreclosure 
actions  a mortgagor  has  six  months  in  which  to  redeem.  The 
trustee’s  rights  cannot  be  less  than  those  of  the  debtor. 

[Laidlaw  J.A.:  Where  is  there  authority  in  The  Bankruptcy 
Act  to  direct  payment  into  court  rather  than  to  the  secured 
creditor?]  That  was  what  the  appellant  asked  for. 

Costs  are  in  the  discretion  of  the  Court. 

Lewis  Duncan,  K.C.,  in  reply.  The  creditor’s  valuation  of  his 
chattel  mortgage  should  clearly  be  $29,285.70 — any  other  valua- 
tion would  introduce  accidental  and  extrinsic  evidence. 

Section  15  of  The  Bankruptcy  Act  gives  the  Court  a very 
wide  jurisdiction.  It  may  “make  such  order  in  the  premises 
as  it  thinks  just”,  and  this  combines  judicial  and  administrative 
power:  Imperial  Bank  of  Canada  v.  Barber  (1921),  50  O.L.R. 
380,  1 C.B.R.  485,  59  D.L.R.  523;  Re  Davies  Footwear  Co. 
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Limited;  Underhills  Limited  v.  Barber  (1923),  53  O.L.R.  467,  4 
C.B.R.  131.  I ask  the  Court  to  do  the  following:  (1)  to  declare 
that  the  sale  to  Luxenberg  was  invalid;  we  are  here  in  the 
Bankruptcy  Court,  dealing  with  bankruptcy  matters;  and  (2) 
order  payment  by  the  trustee  to  the  appellant  of  $29,285.70  and 
the  expenses  of  protecting  his  security,  with  costs  and  interest, 
the  amount  to  be  determined  on  a reference. 

These  are  the  governing  considerations:  (1)  the  trustee  gave 
possession  of  the  goods  unlawfully;  (2)  the  trustee  is  an  officer 
of  the  Court  and  the  Court  should  order  its  officer  to  do  what 
he  should  have  done  on  15th  November,  viz,,  pay  the  full  amount 
to  us;  (3)  this  remedy  is  within  s.  15  of  The  Bankruptcy  Act, 
and  perhaps  also  within  the  Court’s  inherent  jurisdiction  over 
its  own  officers. 

Cur.  adv.  vult.- 

24th  January  1952.  The  judgment  of  the  Court  was  de- 
livered by 

Laidlaw  J.A.: — This  is  an  appeal  by  a secured  creditor, 
Albert  Edward  Spraggett,  from  an  order  made  by  Smily  J.  in 
chambers  on  the  30th  November  1951,  dismissing  an  application 
made  by  the  appellant  for  an  order  setting  aside  a sale  by  F.  O. 
Tidy,  licensed  trustee  of  the  estate  of  Roy  Milton  Hancock  in 
bankruptcy,  to  Sydney  Luxenberg,  and  directing  that  the  trustee 
pay  into  court  to  the  credit  of  the  appellant  the  sum  of  $10,285.70 
together  with  interest  on  the  said  sum  from  the  12th  November 
1951  at  5%  per  cent,  per  annum.  It  was  ordered  also  that  the 
costs  of  the  application,  limited  to  two-thirds  of  the  taxable 
costs,  be  paid  to  the  appellant  by  the  trustee  forthwith  after 
taxation  thereof  and  that  the  trustee  might  indemnify  himself 
out  of  the  assets  of  the  estate  in  respect  of  the  said  costs. 

Sydney  Luxenberg  appeared  in  person  before  Smily  J.  but, 
although  duly  served  with  notice  of  appeal,  he  did  not  appear  in 
this  Court  and  was  not  represented  by  counsel. 

The  question  was  raised  during  the  hearing  of  the  appeal 
as  to  the  right  to  appeal  to  this  Court  without  leave  pursuant 
to  the  provisions  of  s.  150(e)  of  The  Bankruptcy  Act,  1949,  2nd 
sess.  (Can.),  c.  7.  It  appears  to  me  that  an  appeal  lies  to  this 
Court  from  the  order  of  Smily  J.  as  of  right  under  s.  150(c), 
but  if  that  be  not  so  I would  now  grant  leave  to  appeal  to  this 
Court. 
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It  is  necessary  to  state  the  facts  in  some  detail.  The  appel- 
lant sold  to  Roy  Milton  Hancock  certain  lands  and  premises  to- 
gether with  certain  goods,  chattels  and  stock-in-trade  thereon 
for  a price  of  $41,500.  The  sum  of  $10,000  was  paid  in  cash 
by  the  purchaser  to  the  appellant,  and  the  balance  of  the 
purchase-price  was  secured  by  a mortgage  on  the  lands  and 
premises  and  by  a chattel  mortgage  on  the  goods,  chattels  and 
stock-in-trade.  The  indentures  are  dated  the  21st  July  1950. 
There  is  an  express  provision  in  each  indenture  that:  “ . . . the 
sums  referred  to  in  both  of  the  said  indentures  represent  the 
same  indebtedness,  and  not  separate  debts,  and  that,  in  the 
event  of  default,  as  provided  by  the  said  indentures,  or  either 
of  them,  either  for  non-payment  or  otherwise,  that  the  said 
Mortgagee  shall  have  the  right  to  exercise  his  legal  rights  and 
remedies  respecting  both  or  either  of  the  said  indentures,  as 
he  sees  fit.” 

On  the  6th  September  1951  the  appellant  issued  a distress 
warrant  to  seize  and  take  possession  of  the  goods  and  chattels 
comprised  in  the  chattel  mortgage,  and  on  the  same  date  he 
issued  a writ  of  summons  to  foreclose  the  mortgage  held  by  him 
on  the  lands  and  premises.  The  distress  warrant  was  executed 
and  the  bailiff  went  into  possession  of  the  goods  and  chattels 
on  the  same  day,  6th  September  1951.  On  the  following  day, 
7th  September,  the  mortgagor  made  an  authorized  assignment 
in  bankruptcy  and  F.  O.  Tidy  was  appointed  trustee  of  the 
estate.  On  21st  September  the  appellant  proved  his  claim 
against  the  debtor  and  filed  an  account  as  follows: 

“Sept.  7, 1951 

“To  principal  due  under  Real  Estate  Mortgage  and 
Chattel  Mortgage,  both  dated  July  21st,  1950,  re- 
ferred to  herein $29,069.37 

“To  interest  due  thereunder,  at  5%,  since  July  18th, 

1951  216.33 


$29,285.70 

“PLUS  all  proper  costs  and  charges  respecting  Foreclosure  pro- 
ceedings and  seizure  made  thereunder,  September  6th,  1951.” 

Under  date  the  1st  November  1951  the  appellant  gave  notice 
in  writing  to  the  trustee  pursuant  to  s.  89  of  The  Bankruptcy 
Act  to  elect  whether  the  trustee  would  or  would  not  exercise  his 


128 


Ontario  Reports. 


[1952] 


power  of  redeeming  the  security  held  by  the  appellant,  par- 
ticulars of  which  were  set  forth  in  the  notice.  The  list  of 
particulars  shows  the  mortgage  in  respect  of  which  foreclosure 
proceedings  were  commenced  in  the  Supreme  Court  of  Ontario 
on  the  6th  September  1951,  and  the  chattel  mortgage  under 
which  seizure  was  made  on  the  same  date.  The  value  at  which 
the  appellant  assessed  his  security  is  set  forth  in  an  affidavit 
made  by  him,  from  which  I quote  as  follows: 

“The  value  at  which  I assess  my  said  security  is  as  follows: 

“(a)  Mortgage  on  Real  Estate  $19,000.00 

above  referred  to 

“(b)  Chattel  mortgage;  my  claim  as 

filed,  namely $29,285.70 

Less  the  valuation  of  Real  Estate 

Mortgage  19,000.00  $10,285.70 


“Costs,  distress  and  taking  possession  under  Chattel 


Mortgage  20.00 

“Costs,  in  Foreclosure  action  as  claimed  in  Writ  35.00 

“total  $29,340.70 


“Subsequent  interest  at  5%  on  $29,069.37  to  date  of  payment.” 

Under  date  2nd  November  1951  the  trustee  gave  notice  in 
writing  to  the  appellant  pursuant  to  s.  87  of  The  Bankruptcy 
Act  requiring  the  appellant  to  file  under  affidavit  full  particulars 
of  his  security  or  securities. 

Subsequently  there  were  discussions  between  the  trustee  and 
the  appellant’s  solicitor,  and  also  between  the  trustee  and  the 
appellant,  as  to  a sale  by  the  trustee  of  the  goods  and  chattels 
comprised  in  the  chattel  mortgage.  There  was  also  correspond- 
ence, which  I need  not  discuss  in  detail.  I mention  only  a letter 
from  the  trustee  to  the  appellant  dated  6th  November  1951,  in 
which  the  trustee  says  in  respect  of  the  goods  and  chattels  in 
question:  “The  Inventory  shows  a cost  price  of  $21,480.35  and 
a sale  price  of  $32,138.09  which  gives  a nice  profit.  In  addition 
the  Inventory  of  furniture  and  fixtures  totals  $2,197.50.” 

On  12th  November  the  trustee  received  an  offer  from  Sydney 
Luxenberg  to  purchase  the  stock  and  fixtures  of  the  estate  for 
the  sum  of  $11,040.70  and  a cheque  for  that  amount  was  re- 
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ceived  by  the  trustee  with  the  offer.  The  offer  stipulates  that 
the  purchase  of  the  “stock  and  fixtures  is  to  be  free  and  clear 
of  all  encumbrances  including  the  chattel  mortgage  of  Albert  E. 
Spraggett”,  and  that:  “The  above  amount  includes  rental  of 
premises  until  December  31st,  1951.” 

While  there  is  no  formal  instrument  to  evidence  the  trans- 
action, the  trustee  states  that  he  accepted  the  offer  and  sold 
the  goods  and  chattels  to  Luxenberg  on  15th  November  1951. 

Luxenberg  took  possession  of  the  premises  together  with 
the  goods  and  chattels  thereon,  and  the  appellant  disputed  his 
right  to  do  so.  On  17th  November  Luxenberg  broke  the  locks 
placed  on  the  door  of  the  building  containing  the  goods  and 
chattels  and  two  days  later,  on  19th  November,  he  commenced 
to  sell  the  goods  and  chattels.  The  sale  continued  from  day  to 
day  thereafter. 

On  20th  November  leave  was  granted  to  the  appellant  to 
move  before  the  presiding  Judge  in  Bankruptcy  for  a declaration 
that  the  trustee  took  possession  of  the  goods  and  chattels  illegally, 
without  authority,  and  contrary  to  the  rights  of  the  appellant, 
and  for  other  relief.  Notice  of  motion  was  given  by  the  ap- 
pellant to  the  trustee  and  Luxenberg.  Under  date  the  22nd 
November  1951  the  trustee  gave  to  the  appellant  a notice  in 
writing,  which  I reproduce  as  follows : 

“Take  notice  that,  in  reply  to  your  Notice  dated  November 
1st,  1951  and  your  Affidavit  assessing  your  security  herein,  and 
pursuant  to  the  Bankruptcy  Act,  Statutes  of  Canada,  1949, 
Section  88(1)  the  property  comprised  in  the  security  of  your 
alleged  Chattel  Mortgage,  was  sold  by  me  subsequent  to  a verbal 
Agreement  for  said  sale  entered  into  between  us  on  November 
8th,  1951  upon  the  terms  and  conditions  then  discussed  and 
agreed  upon. 

“Alternatively,  take  notice  that  on  the  15th  day  of 
November  1951  I did  signify  in  writing  to  you  my  election  to 
exercise  the  power  of  redeeming  the  security  comprised  in  your 
said  alleged  Chattel  Mortgage,  by  registered  letter  to  you  dated 
November,  [sic]  pursuant  to  Section  89  of  said  Act. 

“And  take  notice  further,  pursuant  to  Section  89  of  the 
said  Act,  that  it  is  my  intention  to  continue  the  defence  of  the 
action  commenced  by  you  by  Writ  of  Summons  issued  in  the 
Supreme  Court  of  Ontario  on  the  6th  day  of  September,  1951 
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to  which  an  Appearance  was  entered  and  Affidavit  of  Merits 
filed  on  the  7th  day  of  September  1951. 

“And  take  notice  further  that  I hereby  exercise  my 
power  to  redeem  the  security  comprised  in  your  alleged  real 
estate  mortgage,  as  said  right  to  redeem  has  been  preserved 
by  the  Notice  desiring  an  Opportunity  to  Redeem  filed  and 
served  by  the  Debtor  in  your  said  Supreme  Court  action,  which 
Notice  is  dated  and  filed  September  7th,  1951. 

“And  take  notice  further  that  I intend  to  pursue  the 
counter-claim  mentioned  in  the  said  Affidavit  of  Merits  filed  in 
your  said  Supreme  Court  action.” 

A notice  dated  the  23rd  November  1951  was  given  by  the 
solicitor  for  the  appellant  to  the  trustee  and  to  Luxenberg 
and  to  their  solicitor  that  on  return  of  the  pending  motion  the 
appellant  would  ask  for  an  order  “setting  aside  the  sale,  or  pur- 
ported sale  made  by  the  Trustee  of  the  Chattels”,  and  for  an 
order  “directing  the  Trustee  to  pay  into  Court  for  Albert  Edward 
Spraggett  the  sum  of  $29,340.70,  together  with  interest  at  5%% 
on  $29,285.70,  from  the  7th  day  of  September,  1951”,  and  for 
other  further  relief. 

Evidence  was  taken  before  Smily  J.  and  the  following  findings 
were  made  by  him  (I  have  numbered  them  for  convenience); 

(1)  “Mr.  F.  O.  Tidy,  by  his  actions,  in  effect,  has  elected 
and  did  elect  to  redeem  the  chattels  referred  to  in  the  chattel 
mortgage  within  the  meaning  of  s.  87  of  The  Bankruptcy  Act.” 

(2)  “The  trustee  did  not  proceed  in  this  bankruptcy  in 
accordance  with  the  provisions  of  The  Bankruptcy  Act  in  taking 
over  and  disposing  of  the  goods  and  chattels  of  the  bankrupt 
which  had  been  seized  by  the  chattel  mortgagee.” 

(3)  The  trustee  did  not  indicate  in  accordance  with  the  pro- 
visions of  s.  88  of  The  Bankruptcy  Act  that  he  was  dissatisfied 
with  the  assessment  of  the  security  by  the  appellant. 

(4)  There  was  no  agreement  between  the  trustee  and  the 

chattel  mortgagee  for  a sale  as  contemplated  by  s.  88(1)  of  The 
Bankruptcy  Act.  -j 

(5)  At  the  time  the  assignment  in  bankruptcy  was  made,  the! 
chattels  and  goods  in  question  were  in  the  possession  of  the' 
chattel  mortgagee;  “that  he  had  distrained  and  taken  possessioiv 
of  them  through  his  bailiff  and  agent”. 
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(6)  The  evidence  does  not  go  so  far  “as  to  indicate  that 
possession  had  ever  been  delivered  up  to  the  trustee”,  and  the 
trustee  did  not  rightfully  acquire  possession  of  the  goods  “unless 
he  did  it  by  virtue  of  having  redeemed  the  security”. 

(7)  The  trustee  “was  entitled  to  redeem  the  chattels  in- 
dependently of  the  land  under  the  provisions  of  the  Act”. 

The  learned  judge  was  of  opinion  that  it  was  not  necessary  to 
deal  with  the  question  whether  or  not  the  trustee  had  any  right 
to  take  possession  of  the  goods  before  he  had  complied  with  the 
provisions  of  s.  87(3)  by  payment  to  the  secured  creditor  of  the 
debt  or  the  value  of  the  security  as  assessed  by  the  secured 
creditor,  and  that  it  was  only  necessary  to  decide  that  the  trus- 
tee “in  effect  did  purport  to  redeem  the  security”. 

I accept  at  once  certain  of  the  findings  made  by  the  learned 
judge  but,  with  much  respect,  I must  differ  from  his  conclusions. 
It  is  beyond  question,  as  found  by  the  learned  judge,  that  the 
goods  and  chattels  were  in  the  possession  of  the  appellant  at  the 
time  of  the  assignment  in  bankruptcy.  I concur  also  in  the  view 
that  the  trustee  did  not  rightfully  acquire  possession  of  the  goods 
“unless  he  did  it  by  virtue  of  having  redeemed  the  security”. 
However,  I cannot  accept  the  opinion  that  the  trustee  “by  his 
actions,  in  effect,  has  elected  and  did  elect  to  redeem  the 
chattels  referred  to  in  the  chattel  mortgage  within  the  meaning 
of  s.  87  of  The  Bankruptcy  Act”.  That  section  gives  to  the 
trustee  a statutory  right  to  redeem  a security  and  provides 
expressly  and  explicitly  the  manner  in  which  that  right  may  be 
exercised.  As  stated  therein,  the  trustee  may  redeem  a security 
“on  payment  to  the  secured  creditor  of  the  debt  or  the  value  of 
the  security  as  assessed  by  the  secured  creditor”.  There  was  no 
payment  by  the  trustee  to  the  secured  creditor  as  provided  by 
that  section,  and  there  was  no  other  way  in  which  the  trustee 
could  redeem  the  security  held  by  the  appellant.  Moreover,  in  my 
opinion,  there  was  no  valid  election  by  the  trustee  before  22nd 
November  1951,  to  exercise  his  power  of  redeeming  the  security 
held  by  the  appellant.  There  is  nothing  in  the  statute  that 
permits  the  trustee  to  exercise  his  power  of  redeeming  a security 
“by  his  actions”.  It  is  plain  to  me  that  if  he  desires  to  exercise 
that  power  he  must  “signify  in  writing  to  the  creditor  his  election 
to  exercise  the  power”  as  provided  in  s.  89  of  the  Act.  If  he  does 
not  do  so  in  that  manner  it  is  expressly  provided  that  “he  is  not 
entitled  to  exercise  it”.  Finally,  the  notice  dated  22nd  November 
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1951,  addressed  by  the  trustee  to  the  appellant,  signifies  plainly 
an  election  to  redeem  the  security  comprised  in  the  chattel  mort- 
gage and  also  the  security  comprised  in  the  “real  estate  mort- 
gage”. I pause  to  refer  to  the  fact  that,  notwithstanding  the 
contents  of  the  notice  under  date  the  22nd  November  1951,  the 
trustee  stated  on  30th  November  under  oath  in  the  proceedings 
before  Smily  J.  that  he  had  not  then  decided  to  redeem  the  real 
estate  mortgage  either  in  part  or  completely,  and  had  not  then 
decided  to  redeem  the  chattel  mortgage. 

I find  it  unnecessary  to  consider  whether  the  trustee  had  a 
right  under  The  Bankruptcy  Act  (as  contended  in  this  Court  by 
counsel  for  the  trustee)  to  redeem  the  chattel  mortgage  only  and 
not  the  mortgage  on  the  real  estate,  if  he  chose  to  do  so.  He 
elected  to  redeem  the  security  comprised  in  both  mortgages.  In 
accordance  with  that  election,  he  had  the  right  of  redeeming  the 
security  on  payment  to  the  appellant  of  the  debt  or  the  value  of 
the  whole  security  held  by  the  appellant,  as  assessed  by  him. 

No  attack  was  made  in  this  Court  by  the  trustee  on  the  valid- 
ity of  either  of  the  mortgages  held  by  the  appellant  or  of  the 
proceedings  taken  by  the  appellant  prior  to  the  assignment  in 
bankruptcy  to  enforce  his  rights  thereunder.  The  trustee  did  not 
have  lawful  possession  of  the  property  comprised  in  the  mort- 
gages and  had  no  title  to  any  part  of  it  at  the  time  of  the  trans- 
action between  him  and  Luxenberg.  Likewise,  Luxenberg  did 
not  acquire  any  right  to  possession  of  any  part  of  such  property 
or  any  right,  title  or  interest  therein. 

The  appellant  is  aggrieved  by  the  wrongful  act  of  the  trustee, 
and  under  s.  15  of  The  Bankruptcy  Act  the  Court  is  empowered 
to  make  such  order  in  the  premises  as  it  thinks  fit.  The  Court 
possesses  a wide  discretionary  power  under  that  section,  but  it 
must  be  exercised  judicially  in  such  manner  as  to  do  justice  to 
all  parties.  It  appears  to  me  at  once  that  the  appellant  is  entitled 
to  a declaration  that  the  transaction  between  the  trustee  and 
Luxenberg  was  null  and  void  and  that  Luxenberg  did  not  acquire  | 
any  right,  title  or  interest  whatsoever  in  or  to  any  of  the  prop- 
erty  comprised  in  the  chattel  mortgage  or  the  real  estate  | , 
mortgage  held  as  security  by  the  appellant.  It  follows  immedi- 
ately  from  that  declaration  that  the  appellant  is  entitled  to  be  Ij! 


have  been  in  if  no  transaction  had  been  entered  into  between  the 
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trustee  and  Luxenberg.  The  trustee  and  Luxenberg,  who  dealt 
wrongfully  with  the  property  of  the  appellant,  must  restore  him 
to  a position  of  equal  security  and  must  compensate  him  for  all 
loss  and  damage  suffered  by  him  by  reason  of  their  wrongful 
acts.  The  trustee  and  Luxenberg  must  pay  to  the  appellant  the 
value  to  the  appellant  at  the  time  of  the  transaction  between  the 
trustee  and  Luxenberg,  namely,  15th  November  1951,  of  all 
goods  and  chattels  comprised  in  the  chattel  mortgage.  The 
trustee  now  has  the  sum  of  $11,040.70  received  by  him  from 
Luxenberg,  and  I would  order  the  trustee  to  pay  that  sum  forth- 
with to  the  appellant:  Re  Potter  (1922),  22  O.W.N.  159,  2 C.B.R. 
443,  {suh  nom.  In  re  Potter;  Ex  parte  Eteridge) ; Gagnon  v. 
International  Business  and  Machines  Company,  Limited  (1925), 
41  Que  K.B.  352,  8 C.B.R.  113.  If  the  appellant  is  of  opinion 
that  the  value  to  him  of  the  goods  and  chattels  wrongfully  taken 
from  him  by  the  trustee  and  Luxenberg  exceeds  that  sum,  and 
elects  within  ten  days  from  this  date  to  do  so,  he  may  proceed 
to  have  all  necessary  inquiries  made  and  accounts  taken  to  deter- 
mine the  said  value;  and,  in  that  event,  I would  direct  a reference 
for  that  purpose  to  the  Registrar  in  Bankruptcy.  I would  order 
the  trustee  and  Luxenberg  to  pay  to  the  appellant  the  amount 
of  such  excess,  if  any,  forthwith  after  final  determination 
thereof. 

Luxenberg  took  possession  of  the  lands  and  premises  at  or 
about  the  time  of  the  transaction  between  him  and  the  trustee 
and  it  does  not  appear  that  since  that  time  he  has  surrendered 
possession  of  them.  I would,  therefore,  order  that  Luxenberg 
and  the  trustee  deliver  possession  of  the  lands  and  premises  to 
the  appellant  forthwith. 

The  trustee  elected  to  exercise  the  power  of  redeeming  the 
security  comprised  in  the  chattel  mortgage  and  also  the  security 
comprised  in  the  “real  estate  mortgage”.  He  has  no  right  to 
withdraw  the  election  made  by  him  and  he  ought  to  proceed 
forthwith  to  redeem  the  whole  security  held  by  the  appellant. 
I would  therefore  order  that  he  pay  to  the  appellant  forthwith 
the  amount  of  the  debt  owing  to  the  appellant  after  a credit 
allowance  by  the  appellant  to  the  trustee  of  the  sum  of  $11,040.70 
together  with  the  amount,  if  any,  in  excess  thereof  paid  to  the 
appellant  as  hereinbefore  ordered. 
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In  addition  to  the  relief  I have  granted  to  the  appellant,  he 
is  entitled  to  recover  compensation  for  the  use  of  the  lands  and 
premises  by  Luxenberg  during  the  period  Luxenberg  has  been 
in  wrongful  possession  thereof.  He  is  entitled  also  to  recover  all 
proper  costs  and  expenses  incurred  by  him  by  reason  of  the 
wrongful  acts  of  the  trustee  and  Luxenberg.  I would  direct  a 
reference  to  the  Registrar  in  Bankruptcy  to  make  all  necessary 
inquiries  to  ascertain  the  amount  of  such  compensation,  costs 
and  expenses,  and  would  order  that  the  trustee  and  Luxenberg 
pay  to  the  appellant  the  amount  of  such  compensation,  costs  and 
expenses  forthwith  after  final  determination  thereof. 

My  opinion  is  that  this  appeal  should  be  allowed.  The  order 
made  by  Smily  J.  should  be  set  aside  and  in  place  thereof  there 
should  be  an  order  in  the  terms  I have  proposed.  The  costs  in 
this  Court  and  of  the  reference  as  hereinbefore  directed  and  of 
all  proceedings  in  the  Court  below  will  be  included  in  the  amount 
of  costs  to  be  ascertained  by  the  Registrar  in  Bankruptcy  on  the 
reference  as  hereinbefore  directed  and  to  be  paid  by  the  trustee 
and  Luxenberg  to  the  appellant. 

Appeal  allowed. 

Solicitor  for  the  appellant:  W.  Griffith  Bingham,  Orillia. 

Solicitor  for  the  trustee,  respondent:  A.  M.  Forbes,  Orillia. 
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[COURT  OF  APPEAL.] 

Re  Smith* 

Dower — Effect  of  Bar  of  Dower  in  Mortgage — Whether  Mortgage  Given 

to  Secure  Unpaid  Purchase-money — Basis  of  Computing  Present 

Value — The  Dower  Act,  R.S.O.  1950,  c.  109,  s.  9. 

The  rule  laid  down  in  Campbell  v.  The  Royal  Canadian  Bank  (1872), 
19  Gr.  334;  Doan  v*  Davis  (1876),  23  Gr.  207;  and  Re  Auger  (1912L 
26  O.L.R.  402,  is  that  where  a wife  joins,  to  bar  her  dower,  in  a 
mortgage  to  secure  unpaid  purchase-money,  and  the  land  is  sold  after 
the  husband’s  death  to  satisfy  the  mortgage,  the  wife  is  entitled  to 
dower  in  the  proceeds  after  satisfaction  of  the  mortgage-debt,  but 
no  more.  But  a mortgage  to  secure  unpaid  purchase-money  within 
this  rule  must  be  one  given  by  the  purchaser  to  the  vendor  to  secure 
the  whole  or  part  of  the  purchase-price,  and  not  one  given  by  the 
purchaser  to  a third  person  to  obtain  money  wherewith  to  pay  the 
purchase-price  to  the  vendor. 

Although  Cameron’s  Tables,  which  have  been  used  for  many  years  in 
computing  the  present  value  of  dower  interests,  are  old,  and  probably 
bear  little  relation  to  normal  life  expectancy  under  present-day  con- 
ditions, the  Court  cannot  substitute  other  tables  for  them  without 
evidence  and  the  assistance  of  experts  in  the  matter.  The  tables  used 
by  the  Ontario  Succession  Duty  Department,  although  they  have 
legislative  sanction,  cannot  be  substituted,  since  they  were  devised 
for  a wholly  different  purpose. 

A wife’s  inchoate  right  to  dower  becomes  an  actual  present  right  im- 
mediately upon  the  death  of  her  husband  and  when  the  present  value 
of  the  right  is  to  be  calculated  it  must  be  calculated  as  of  the  date  of 
the  husband’s  death.  Johnston  v.  London  and  Western  Trust  Co. 
(1929),  36  O.W.N.  176;  Whyte  v.  McNeil  (1932),  41  O.W.N.  160;  Re 
Auger,  supra",  applied. 

A MOTION  by  the  executor  and  trustee  of  the  estate  of 
William  T.  C.  Smith,  deceased,  for  the  opinion,  advice  and  direc- 
tion of  the  Court. 

3rd  October  1951.  The  motion  was  heard  by  LeBel  J.  in 
Weekly  Court  at  Toronto. 

R.  D.  Jennings,  for  the  executor  and  trustee,  applicant. 

John  Jennings,  K.C.,  for  the  widow  of  the  testator. 

C.  A.  Thompson,  K.C.,  for  Royal  Bank  of  Canada  (repre- 
senting all  other  creditors). 

8th  December  1951.  LeBel  J.: — ^This  is  an  application  by 
Guaranty  Trust  Company  of  Canada,  executor  of  the  estate  of 
William  T.  C.  Smith,  deceased,  for  the  opinion,  advice  and  direc- 
tion of  the  Court  under  Rule  600. 

The  testator  died  on  27th  May  1950,  leaving  a last  will  and 
testament  of  which  probate  was  granted  to  the  applicant.  At  the 
time  of  his  death  he  was  the  registered  owner  of  real  property  in 
which  he  and  his  wife  resided,  known  as  85  Old  Mill  Road, 
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Toronto.  This  property  was  the  only  substantial  asset  in  his 
estate  and  it  was  subject  to  two  mortgages.  The  principal  sums 
then  owing  on  these  encumbrances,  which  were  originally  for 
$11,000  and  $3,000  respectively,  amounted  to  $13,560.  Both 
mortgages  had  been  made  by  Mr.  Smith,  his  wife  joining  to  bar 
dower,  when  he  purchased  the  property  in  July  1949.  At  the 
time  of  his  decease  he  was  indebted,  apart  from  his  mortgage 
indebtedness,  to  other  creditors,  and  in  view  of  their  claims  the 
trustee  found  itself  unable  to  convey  the  property  to  the  de- 
ceased’s widow  as  directed  by  the  will.  On  15th  March  1951  the 
trustee  sold  the  property  to  one  T.  W.  Martin  for  $21,500,  the 
price  being  the  same  as  the  value  shown  for  succession  duty 
purposes,  and  Mr.  Martin  assumed  the  two  mortgages.  When  the 
widow  joined  in  the  conveyance  to  Mr.  Martin  she  expressly 
reserved  her  right  to  dower  out  of  the  proceeds  of  the  sale,  and 
the  questions  now  asked  for  the  Court’s  opinion  have  to  do  with 
those  rights. 

The  first  question  is  as  follows:  ‘Ts  the  widow  entitled  to  have 
her  dower  interest  in  the  real  property  known  as  85  Old  Mill 
Road  calculated  on  the  full  sale  price  of  the  property  regardless 
of  encumbrances?” 

In  Re  Auger  (1912),  26  O.L.R.  402  at  407,  5 D.L.R.  680, 
after  reviewing  the  earlier  cases,  Meredith  C.J.  said:  ^"Campbell 
V.  Royal  Canadian  Bank  [19  Gr.  334],  so  far  as  it  is  a decision 
that,  where  a wife  joins  in  a mortgage  by  her  husband  to  secure 
unpaid  purchase-money,  she  is  not  entitled  to  dower  in  the  value 
of  the  land,  but  only  on  the  value  after  deducting  the  mortgage- 
debt,  was  never  questioned,  and  was  referred  to  with  approval  by 
Proudfoot,  V.C.  in  Lindsay  v.  Lindsay  [(1876),  23  Gr.  210]  at 
p.  213,  and  again  in  Robertson  v.  Robertson,  25  Gr.  at  p.  501, 
where  he  says:  ‘Where  the  mortgage  has  been  given  for  the 
purchase-money  of  the  land,  it  is  quite  reasonable  that  the  widow 
should  only  have  dower  in  the  value  of  the  land  after  deducting 
the  amount  of  the  mortgage,  for  that  was  the  extent  of  the 
beneficial  interest  of  the  husband’.” 

In  my  opinion,  nothing  in  The  Dower  Act,  R.S.0. 1950,  c.  109, 
or  in  the  legislation  which  preceded  it  (see  per  Meredith  C.J.  in 
Re  Auger,  supra,  at  pp.  408-9) , modifies  the  principle  just  quoted, 
and  I do  not  understand  counsel  to  contend  otherwise.  The 
question  therefore  depends  for  its  answer  upon  whether  or  not 
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one  or  both  of  the  mortgages  were  given  “to  secure  unpaid 
purchase-money’ \ That  is  the  phrase  used  in  the  Campbell  case 
and  its  import  is  no  different  in  my  opinion  from  the  phrase 
“given  for  the  purchase-money  of  the  land”  used  in  the  Robertson 
case.  Incidentally,  the  same  words  “for  the  purchase  money  of 
the  land”  are  used  in  s.  9(2)  of  The  Dower  Act,  Whichever 
phrase  is  employed,  enquiry,  in  the  language  of  Proudfoot  V.C., 
is  to  be  directed  to  “the  extent  of  the  beneficial  interest  of  the 
husband”. 

The  answer  to  the  question  is,  in  my  view,  largely,  if  not 
altogether,  dependent  upon  the  facts  and  these  are  not  in  dispute. 
The  widow  in  her  affidavit  says  that  she  has  read  the  affidavit 
made  by  Mr.  A.  B.  Ramsay,  the  trustee’s  assistant  general 
manager,  and  that  she  agrees  with  the  statement  of  facts  therein 
set  forth. 

Mr.  John  Jennings,  for  the  widow,  argues  that  it  is  not  to  be 
assumed,  because  the  conveyance  and  the  first  and  second  mort- 
‘ gages  all  bear  the  same  date  and  were  registered  consecutively 
in  that  order,  as  the  material  shows,  that  the  mortgages  were 
i given  to  secure  unpaid  purchase-money.  He  says  that  they  might 
have  been  given  to  secure  sums  required  by  Mr.  Smith  for  pur- 
i poses  in  no  way  connected  with  the  purchase  of  the  property,  as 
well  they  might  if  there  were  facts  to  support  the  finding.  Mr. 
! Jennings  stresses  the  fact  that  the  advance  by  the  first  mort- 
* gagee,  the  Prudential  Insurance  Company  of  America,  was  made 
to  Mr.  Smith  personally.  However,  in  my  view  that  was  but 
I part  of  the  mechanics  of  the  closing  of  the  transaction,  because, 

I as  appears  from  Mr.  Ramsay’s  affidavit,  the  full  proceeds  of  this 
I mortgage  were  paid  in  cash  to  the  solicitors  for  the  estate  of  the 
I late  William  A.  Armstrong,  Mr.  Smith’s  vendor. 

I I think  that  the  facts  are  against  Mr.  Jennings’s  submission. 

I Mr.  Smith’s  formal  offer  to  purchase  provided  that  $1,000  was  to 
I be  paid  as  a deposit,  that  $15,500  was  to  be  paid  on  the  closing 
I of  the  sale,  subject  to  adjustments,  and  it  went  on  to  state:  “And 
j the  vendor  agrees  to  take  back  a second  mortgage  in  the  amount 
I of  $3,000  ...”  Since  the  property  was  then  subject  to  no 
mortgage  encumbrances,  as  Mr.  Ramsay  states  in  his  affidavit, 
this  provision  for  a second  mortgage  back  must  have  been  made 
to  enable  Mr.  Smith  to  borrow  what  he  needed  to  finance  the 
purchase  upon  the  security  of  a first  mortgage.  As  I have  said. 
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to  purchase  the  property  Mr.  Smith  needed  $19,500.  If  he 
possessed  that  amount  of  money,  or  the  ability  to  acquire  it  on 
the  strength  of  his  personal  credit,  the  material  fails  to  show 
that  he  took  full  advantage  of  his  resources.  Instead  he  com- 
pleted the  purchase  by  borrowing  or  securing  credit  for  $14,000 
upon  the  security  of  the  two  mortgages  upon  the  property. 
The  mortgages  were  thus  given,  in  my  opinion,  '‘to  secure 
unpaid  purchase-money”  or  “for  the  purchase-money  of  the 
land”. 

While  the  offer  to  purchase  provided  that  the  second  mort- 
gage was  to  be  given  back  to  the  estate  of  the  late  Mr.  Armstrong, 
the  vendor,  it  was  actually  made  in  favour  of  Mrs.  Frances 
Armstrong,  his  widow  and  his  sole  executrix.  I am  unable  to 
agree  with  Mr.  Jennings  that  that  fact  makes  any  difference.  In 
all  probability  the  change  was  necessitated  by  reason  of  the 
terms  of  the  late  Mr.  Armstrong’s  will,  but  whatever  may  have 
been  the  reason,  Mr.  Ramsay  states  in  his  affidavit  that  the 
mortgage  recites  that  it  was  given  by  Mr.  Smith  “in  consideration 
of  $3,000  paid  to  him”.  It  has  not  been  suggested,  of  course,  that 
this  sum  was  advanced  or  credited  to  him  by  Mrs.  Armstrong 
for  a purpose  foreign  to  the  property  transaction.  She  seems  to 
have  been  a perfect  stranger  to  him.  And  Mr.  Ramsay  swears 
that  the  statement  of  adjustments  shows  that  the  sum  of  $3,000 
was  allowed  to  Mr.  Smith  as  a credit  on  account  of  his  purchase 
of  the  property. 

For  these  reasons,  I must  hold  that  the  widow’s  dower  is  to 
be  calculated  on  the  proceeds  of  the  sale  after  deducting  the 
amount  remaining  due  upon  the  mortgages,  i.e.,  “upon  the  extent 
of  her  husband’s  beneficial  interest”. 

The  answer  to  the  question  is  therefore  “No.” 

It  is  convenient  to  deal  next  with  the  third  question,  which 
simply  asks:  “As  of  what  date  is  the  present  value  of  the  dower 
to  be  calculated?” 

The  short  answer  is  that  the  widow’s  inchoate  right  to  dower 
ripened  into  an  actual  right  on  the  death  of  her  husband,  viz.^ 
on  27th  May  1950,  and  the  present  value  of  the  dower  is  to  be 
calculated  as  of  that  date:  Johnston  v.  London  and  Western 
Trust  Co.  (1929),  36  O.W.N.  176;  Whyte  v.  McNeil  (1932),  4L 
O.W.N.  160;  Re  Auger,  supra. 
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The  second  question  reads  as  follows:  “If  the  answer  to  I 
is  in  the  negative,  what  deductions  are  to  be  made  from  the 
sale  price  in  arriving  at  the  amount  on  which  the  dower  interest 
is  to  be  calculated?” 

Between  the  date  of  the  deceased’s  death  and  15th  March 
1951,  the  date  the  sale  to  Mr.  Martin  was  completed,  the  widow 
remained  in  occupation  of  the  property  “upon  the  tacit  under- 
standing”, according  to  Mr.  Ramsay,  “that  it  would  be  to  the 
advantage  of  the  estate  to  have  the  property  occupied  until  sold”. 
During  this  period  the  trustee  made  payments  in  excess  of  $500 
on  account  of  the  mortgages  and  also  paid  taxes  and  other  ex- 
penses, but  paid  nothing  with  respect  to  heating  or  the  upkeep 
of  the  dwelling.  Had  the  widow  tarried  after  the  statutory  40- 
day  “quarantine”  period  without  justification,  she  might  well 
have  been  charged  with  her  share,  at  least  of  the  mortgage 
payments  and  perhaps  of  the  tax  payments,  but  in  view  of  the 
agreement  under  which  she  stayed  on,  her  dower,  in  my  opinion, 
is  subject  to  no  deductions;  and  that  is  the  answer  to  this  ques- 
tion. 

When  I first  considered  the  question  as  framed  I confess  I 
was  puzzled  by  the  allusion  therein  to  “the  sale  price”  instead 
of  the  annual  value  of  the  land  as  the  basis  upon  which  a widow’s 
dower  is  to  be  calculated  in  a case  like  this.  It  seemed  to  me 
when  s.  9(2)  of  The  Dower  Act  was  cited  in  argument  that  it 
had  no  application  since  it  appears  to  apply  where  land  is  sold 
under  a power  of  sale  contained  in  a mortgage  or  under  any 
legal  process,  and  the  sale  here  was  not  forced  in  either  sense. 
The  subsection  reads: 

“Where  land  comprised  in  such  mortgage  or  other  instrument 
is  sold  under  any  power  of  sale  contained  therein  or  under  any 
legal  process,  the  wife  of  the  mortgagor  or  grantor  who  has  so 
barred  her  dower  in  such  land  shall  be  entitled  to  dower  in  any 
surplus  of  the  purchase  money  arising  from  such  sale  which  may 
remain  after  satisfaction  of  the  claim  of  the  mortgagee  or 
grantee,  to  the  same  extent  as  she  would  have  been  entitled  to 
dower  in  the  land  from  which  such  surplus  purchase  money  was 
derived  had  the  same  not  been  sold  and,  except  where  the  mort- 
gage or  other  instrument  is  for  the  purchase  money  of  the  land, 
the  amount  to  which  she  is  entitled  shall  be  calculated  on  the 
basis  of  the  amount  realized  from  the  sale  of  the  land  and  not 
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upon  the  amount  realized  from  the  sale  over  and  above  the 
amount  of  the  mortgage  only.” 

However,  in  the  Auger  case  it  was  decided  that  s.  3 of  the 
Act  58  Vic.  c.  25  (which  is  the  antecedent  of  the  subsection  just 
quoted  and  which,  having  regard  to  the  point  now  being  con- 
sidered, is  in  practically  the  same  language)  was  of  wider  appli- 
cation than  I had  thought.  At  p.  409  Meredith  C.J.  said: 

“While  sec.  3 applies  only  to  cases  in  which  the  mortgaged 
land  has  been  sold  under  a power  of  sale  in  the  mortgage  or 
under  legal  process,  it,  like  sec.  2 of  the  earlier  Act,  provides 
that  the  wife  is  to  be  entitled  to  dower  in  the  surplus  to  the  same 
extent  as  she  would  have  been  entitled  to  dower  in  the  land 
had  it  not  been  sold;  and  in  the  provision  as  to  the  basis  for 
calculating  the  amount  to  which  the  wife  is  to  be  entitled,  the 
Legislature  indicates,  I think,  that  the  draftsman  was  under  the 
impression  that  that  would  have  been  the  measure  of  the  wife’s 
rights  if  the  land  had  not  been  sold. 

“If  the  order  appealed  from  is  right,  as  sec.  3 is  confined  to 
cases  in  which  the  land  is  sold  under  power  of  sale  in  the  mort- 
gage or  under  legal  process,  it  would  follow  that  in  other  cases 
a different  rule  would  be  applicable,  and  in  them  the  widow’s 
dower  would  be  calculated  on  the  basis  of  the  value  of  the  land 
irrespective  of  whether  or  not  the  mortgage  was  given  to  secure 
purchase-money.  I can  see  no  reason  for  such  a distinction  ...” 
Adopting  these  reasons,  as  I think  I must,  s.  9(2)  applies  in 
a case  such  as  the  present  and  the  basis  is  therefore  the  amount 
realized  from  the  sale  of  the  land  and  not  the  annual  value  of 
the  land. 

The  last  question  reads:  “4.  What  rate  of  interest  and  what 
life  expectancy  tables  are  to  be  used  in  calculating  the  present 
value  of  the  dower?  or,  alternatively.  What  gross  sum  is  to  be 
paid  to  the  widow  in  satisfaction  of  her  dower  interest  in  the 
said  property?” 

All  that  can  be  said  in  answer  to  the  question  is  that  nothing 
before  me  warrants  a departure  from  the  practice  which  has 
been  followed  in  this  Province  for  many  years.  It  is  true  that 
Cameron’s  Tables  are  of  ancient  vintage  and  that  they  probably 
bear  little  relation  to  normal  life  expectancy  under  present-day 
conditions,  but  without  evidence  and  the  assistance  of  experts  a 
Court  is  unable  to  say  what  tables  should  be  substituted.  It 
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was  suggested  in  argument  that  the  tables  used  by  the  Ontario 
Succession  Duty  Department  should  be  adopted  in  calculating 
Mrs.  Smith’s  dower  interest,  but  those  tables,  which  have  legis- 
lative sanction,  were  devised  for  a different  purpose  altogether. 
In  so  far  as  the  gross  sum  to  be  paid  Mrs.  Smith  is  concerned, 
the  amount  can  be  determined  from  the  answers  given  to  the 
previous  three  questions. 

The  order  should  provide  that  the  Royal  Bank  of  Canada 
represent  all  the  creditors  whose  names  appear  on  ex.  “C”  to 
Mr.  Ramsay’s  affidavit. 

The  costs  of  the  applicant  should  be  paid  out  of  the  estate, 
on  a solicitor  and  client  basis,  forthwith  after  taxation,  and  the 
costs  of  the  creditors  should  be  taxed  as  between  solicitor  and 
client  and  should  be  paid  out  of  the  fund  available  for  distribution 
to  the  creditors  of  the  estate. 

Judgment  accordingly. 

The  widow  appealed  from  the  above  judgment. 

14th  January  1952.  The  appeal  was  heard  by  Henderson, 
Hogg  and  Bowlby  JJ.A. 

John  Jennings,  K.C.,  for  the  widow,  appellant:  The  general 
principle  of  law  is  clear  that  where  a married  man  mortgages 
his  real  estate  and  his  wife  joins  in  the  mortgage  to  bar  her 
dower,  and  the  mortgage  remains  outstanding  at  the  date  of  the 
husband’s  death,  the  widow  is  entitled  to  dower  based  on  the 
full  value  of  the  lands,  irrespective  of  the  mortgage,  unless,  and 
only  unless,  the  mortgage  was  to  secure  unpaid  purchase-money 
for  the  lands  mortgaged:  The  Dower  Act,  R.S.O.  1950,  c.  109, 
ss.  1 and  9(1).  LeBel  J.  held  that  the  mortgages  given  in  this 
case  were  given  for  unpaid  purchase-money  within  the  meaning 
of  this  rule,  and  our  submission  is  that  he  was  wrong  in  that 
finding. 

Under  The  Land  Titles  Act,  R.S.O.  1950,  c.  197,  ss.  29  and  70, 
power  to  mortgage  land  is  given  only  to  the  registered  owner. 
It  follows  therefore  that  title  to  this  land  was  fully  vested  in 
Smith  before  any  charge  was  created  and  the  inchoate  right  to 
dower  attached  before  the  mortgages.  The  two  mortgages  were 
given  at  the  same  time  and  the  appellant  barred  her  dower  only 
to  the  extent  of  the  mortgages.  The  proceeds  of  the  mortgages 
were  paid  in  cash  to  the  vendor,  the  Armstrong  estate,  at  the 
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time  of  closing,  and  on  completion  of  the  transaction  the  vendor 
had  no  further  interest  in  the  property  and  looked  neither  to 
the  land  nor  to  the  owner  for  anything  further.  It  had  received 
in  cash  the  full  amount  of  the  purchase-price  and  there  was  no 
unpaid  purchase-money  in  respect  of  which  a charge  could  have 
been  given. 

The  Courts  jealously  maintain  the  rights  of  doweresses.  Apart 
from  Re  Auger  (1912),  26  O.L.R.  402,  5 D.L.R.  680,  I can  find 
no  case  where  a widow  did  not  get  her  dower  on  the  full  sale-price 
of  the  land,  and  in  Re  Auger  the  mortgage  was  given  back  to 
the  vendor,  and  was  clearly  to  secure  unpaid  purchase-money. 
When  dower  has  attached  the  onus  is  on  those  who  wish  to  cut 
down  the  widow’s  recovery:  Re  Lesperance)  61  O.L.R.  94,  [1927] 
4 D.L.R.  391. 

I refer  also  to  Falconbridge,  Law  of  Mortgages,  2nd  ed.  1931, 
pp.  280  et  seq.;  Robertson  v.  Robertson  (1878),  25  Gr.  276, 
affirmed  at  p.  486;  GemmiU  v.  Nelligen  (1895),  26  O.R.  307; 
Re  Robinson,  [1938]  O.W.N.  361;  In  re  Zimmerman  (1904),  7 
O.L.R.  489. 


As  to  the  basis  on  which  the  value  of  the  appellant’s  dower 
interest  is  to  be  calculated:  When  the  appellant  reserved  her 
right  to  receive  from  the  proceeds  of  the  property  the  capital 
value  of  her  dower  right,  she  was  reserving  the  rights  given  her 
by  s.  10(3)  of  The  Devolution  of  Estates  Act,  R.S.0. 1950,  c.  103, 
viz.,  to  have  the  value  of  her  dower  ascertained  “upon  the  prin- 
ciples applicable  to  life  annuities”  as  of  the  date  when  her  in- 
choate right  became  an  actual  right.  The  principles  applicable 
to  life  annuities  require  the  ascertainment  of  the  appellant’s 
expectancy  of  life  according  to  tables  used  by  Canadian  life  in- 
surance companies  in  1950,  and  not  according  to  Cameron’s 
Tables,  prepared  in  1888.  There  is  a difference  in  the  appellant’s 
life  expectancy,  according  to  the  two  sets  of  tables,  of  11  years. 

C.  A.  Thompson,  K.C.,  for  the  Royal  Bank  of  Canada  (repre- 
senting all  creditors),  respondent:  The  Lesperance  case,  supra, 
is  not  similar  in  its  facts  to  this  case.  There  a second  mortgage 
was  put  on  the  lands  years  after  the  sale,  and  there  could  be  no 
doubt  that  it  was  not  for  unpaid  purchase-money.  It  is  also  to 
be  noted  that  in  that  case,  decided  in  1927,  Cameron’s  Tables 
were  used  to  determine  life  expectancy.  [Henderson  J.A.:  Do 
you  know  of  any  case  in  which  tables  other  than  those  have 
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been  used?]  No.  The  “principles  applicable  to  life  annuities”, 
as  interpreted  by  the  Courts  in  Ontario,  have  included  Cameron’s 
Tables,  and  it  is  the  duty  of  the  Court  to  calculate  dower  accord- 
ing to  them. 

[Henderson  J.A.:  Does  not  s.  9(1)  of  The  Dower  Act  put 
you  out  of  Court  on  your  main  contention?]  It  would  if  it  stood 
alone,  but  subs.  2 of  s.  9 must  also  be  considered.  [Henderson 
J.A. : That  subsection  refers  to  a sale  under  power  of  sale  or  legal 
process,  and  that  is  not  the  case  here.]  It  has  been  laid  down  in 
the  cases  that  the  same  principles  are  applicable  to  such  circum- 
stances as  we  have  here.  There  is  no  section  in  the  Act  dealing 
specifically  with  such  circumstances,  but  Re  Auger,  supra, 
Robertson  v.  Robertson,  supra,  and  other  cases  have  laid  down 
the  principle  that  where  there  is  any  kind  of  sale  the  principles 
laid  down  in  s.  9(2)  apply,  since  that  subsection  is  merely  a 
restatement  of  the  common  law:  see  Gemmill  v.  Nelligen,  supra', 
Falconbridge,  op.  cit.,  p.  289.  Here  the  proceeds  of  the  first 
mortgage  were  not  paid  to  Smith,  the  purchaser,  but  were  paid 
by  the  mortgagee  direct  to  the  vendor’s  solicitor.  The  second 
mortgage,  it  is  true,  was  given  to  Mrs.  Armstrong  personally,  but 
it  was  Mrs.  Armstrong  as  executrix  who  made  title,  and  it  was 
stipulated  in  the  agreement  for  sale,  made  by  her  as  executrix, 
that  the  mortgage  was  to  be  given  to  her  in  her  personal  capacity. 
[Henderson  J.A.:  Nevertheless  the  real  vendor  was  her  hus- 
band’s estate.] 

R.  D.  Jennings,  for  the  executor  and  trustee,  submitted  his 
client’s  rights  to  the  Court. 

John  Jennings,  K.C.,  in  reply:  The  agreement  to  purchase 
clearly  contemplated  a first  mortgage  to  an  outsider,  and  that 
the  purchase-price  would  be  paid  to  the  vendor  in  cash. 

Cur.  adv.  vult. 

24th  January  1952.  The  judgment  of  the  Court  was  de- 
livered by 

Hogg  J.A.: — ^This  is  an  appeal  from  a judgment  pronounced 
by  Mr.  Justice  LeBel  on  the  8th  December  1951,  after  the  hearing 
of  a motion  brought  by  the  executor  of  the  estate  of  the  late 
William  T.  C.  Smith,  for  the  advice  of  the  Court  with  respect 
to  the  dower  to  which  the  testator’s  widow  would  be  entitled 
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out  of  the  proceeds  of  the  sale  of  certain  real  property  which 
comprised  the  only  asset  of  the  said  estate. 

The  first  question  which  the  Court  was  requested  to  answer 
is  as  follows: 

‘Ts  the  widow  entitled  to  have  her  dower  interest  in  the  real 
property  known  as  85  Old  Mill  Road  calculated  on  the  full  sale 
price  of  the  property  regardless  of  encumbrances?” 

The  issue  before  the  Court  depends  both  upon  the  facts  and 
upon  the  construction  and  interpretation  of  s.  9 of  The  Dower 
Act,  now  R.S.O.  1950,  c.  109.  The  facts,  in  brief,  are  the  follow- 
ing: 

Mr.  Smith,  who  died  on  the  27th  May  1950,  was  at  the  time 
of  his  death  the  owner,  registered  under  the  provisions  of  The 
Land  Titles  Act,  now  R.S.O.  1950,  c.  197,  of  the  real  property  in 
question.  It  had  been  purchased  by  the  late  Mr.  Smith  from  a 
Mrs.  Frances  Armstrong  in  her  capacity  as  executrix  under  the 
will  of  her  deceased  husband  William  Allan  Armstrong.  At  the 
time  of  the  closing  of  the  sale  the  deceased  gave  a mortgage 
of  the  said  lands,  in  which  his  wife  joined  to  bar  her  dower,  to 
the  Prudential  Insurance  Company  of  America  to  secure  a loan 
of  $11,000.  The  proceeds  of  the  loan  secured  by  this  mortgage 
were  paid  in  cash  as  part  of  the  purchase-price  of  the  property. 
At  the  same  time,  the  deceased  also  gave  a mortgage  of  the 
lands  to  Mrs.  Armstrong  in  her  personal  capacity  to  secure  the 
sum  of  $3,000,  in  which  Mrs.  Smith  joined  to  bar  her  dower. 
The  proceeds  of  this  mortgage  were  also  paid  to  the  vendor 
as  part  of  the  purchase-price.  Both  mortgages  were  filed  in  the 
Land  Titles  Office  subsequent  to  the  deed  of  conveyance  or 
transfer. 

After  Mr.  Smith’s  death  the  Guaranty  Trust  Company  of 
Canada,  in  its  capacity  as  trustee  under  his  will,  sold  the  property 
to  one  T.  W.  Martin  for  the  sum  of  $21,500  and  Mrs.  Smith 
executed  the  deed  of  conveyance  to  bar  her  dower  for  the 
purpose  of  the  sale  and,  by  agreement  with  the  trustee,  reserved 
her  right  to  dower  payable  out  of  the  proceeds  of  the  sale.  The 
basis  upon  which  the  amount  of  dower  is  to  be  calculated  is  the 
subject  of  the  application  for  the  advice  of  the  Court. 

Mr.  Justice  LeBel  came  to  the  conclusion  that  the  amount  of 
dower  was  to  be  calculated  on  the  proceeds  of  the  sale  after 
deducting  the  amount  remaining  due  upon  the  two  above- 
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mentioned  mortgages.  It  was  his  opinion  that  the  mortgages 
were  given  “to  secure  unpaid  purchase-money”  or  “for  the 
purchase-money  of  the  land”.  The  learned  judge,  in  a carefully 
considered  judgment,  discussed  the  leading  case  of  Re  Auger 
(1912),  26  O.L.R.  402,  5 D.L.R.  680,  and  the  earlier  cases  to 
which  reference  is  therein  made  and  based  his  decision  upon  his 
interpretation  of  those  judgments.  The  material  facts  in  the 
Auger  case  were  that  land  had  been  purchased  for  the  sum  of 
$3,000  and  conveyed  to  the  purchaser  by  a deed  of  conveyance 
which  recited  that  it  had  been  agreed  between  the  parties  to 
the  transaction  that  $2,800  of  the  purchase-price  should  remain 
a lien  upon  the  land  to  be  collaterally  secured  by  a mortgage. 
The  grantor  released  to  the  purchaser  all  his  claims  upon  the 
land  “excepting  the  said  lien  for  unpaid  purchase-money  and 
mortgage  to  be  given  therefor”.  The  mortgage  for  the  above- 
mentioned  amount  was  executed  on  the  same  date  as  the  con- 
veyance and  the  purchaser’s  wife  joined  in  it  to  bar  her  dower. 
After  the  death  of  the  purchaser  the  property  was  sold,  and  it 
was  held,  as  the  result  of  an  application  to  the  Court  to  determine 
the  rights  of  the  widow  respecting  her  dower  in  the  land,  that 
dower  was  to  be  calculated  on  the  proceeds  of  the  sale  of  the 
land  after  deducting  the  amount  remaining  due  upon  the  mort- 
gage at  the  time  of  the  husband’s  death.  Meredith  C.J.  delivered 
the  judgment  and  considered  the  effect  of  the  judgment  in 
Campbell  v.  Royal  Canadian  Bank  (1872),  19  Gr.  334,  upon  the 
matter  in  issue.  The  learned  Chief  Justice  said  at  p.  405 : 

“Before  any  legislation  on  the  subject,  it  had  been  held,  in 
Campbell  v.  Royal  Canadian  Bank,  [supra^,  that  where  a wife 
joins  with  her  husband  to  bar  dower  in  mortgage  to  secure  the 
purchase-money  of  mortgaged  lands,  and  the  husband  dies,  and 
the  mortgaged  land  is  sold  to  satisfy  the  mortgage,  she  is  entitled 
to  dower  in  the  proceeds  after  satisfying  the  mortgage  debt,  but 
no  more.” 

He  then  referred  to  a further  passage  from  the  judgment  of 
Spragge  C.  in  the  Campbell  case  and  said  that  the  observations 
made  by  the  Chancellor  did  not  appear  to  be  limited  to  cases 
in  which,  as  in  the  one  he  was  dealing  with,  the  mortgage  was 
for  unpaid  purchase-money.  Meredith  C.J.  then  said:  “However, 
in  the  subsequent  case  of  Doan  v.  Davis,  23  Gr.  207,  where  the 
mortgage  was  not  given  to  secure  unpaid  purchase-money,  the 
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same  learned  Judge  held  that  the  widow  was  entitled  to  dower 
out  of  the  whole  value  of  the  mortgaged  premises,  and  not  only 
out  of  their  value  beyond  the  mortgage-debt.” 

In  further  reference  to  the  Campbell  case,  Meredith  C.J.  said 
that  it  decided  that  where  a wife  joins  in  a mortgage  by  her 
husband  “to  secure  unpaid  purchase-money”  she  is  not  entitled 
to  dower  in  the  full  value  of  the  land.  He  held  that  the  sub- 
sequent legislation  on  the  subject  did  not  substantially  change  the 
view  taken  by  the  Court  of  Chancery  as  to  the  effect  of  a bar 
of  dower. 

It  is  to  be  noted  that  in  Campbell  v.  Royal  Canadian  Bank 
the  mortgages  were  given  by  the  husband  to  the  vendor  for  the 
whole  amount  of  the  purchase-money  paid  for  the  property  out 
of  which  his  widow  subsequently  claimed  dower,  and  in  the 
Auger  case  the  mortgage  was  given  to  the  vendor  to  secure  part 
of  the  purchase-price. 

Section  9(1)  of  The  Dower  Act  is  to  the  effect  that  no  bar 
of  dower  contained  in  any  mortgage  or  other  security  upon  land 
shall  operate  to  bar  dower  to  any  greater  extent  than  shall  be 
necessary  to  give  full  effect  to  the  rights  of  the  mortgagee. 
Subsection  2 of  s.  9 relates  only  to  cases  in  which  the  mortgaged 
land  has  been  sold  under  a power  of  sale  in  the  mortgage  or 
under  legal  process,  but  I think  it  will  assist  in  an  under- 
standing of  the  Auger  case  to  set  it  out  in  full.  It  reads: 

“Where  land  comprised  in  such  mortgage  or  other  instrument 
is  sold  under  any  power  of  sale  contained  therein  or  under  any 
legal  process,  the  wife  of  the  mortgagor  or  grantor  who  shall 
have  so  barred  her  dower  in  such  land  shall  be  entitled  to  dower 
in  any  surplus  of  the  purchase  money  arising  from  such  sale 
which  may  remain  after  satisfaction  of  the  claim  of  the  mort- 
gagee or  grantee,  to  the  same  extent  as  she  would  have  been 
entitled  to  dower  in  the  land  from  which  such  surplus  purchase 
money  was  derived  had  the  same  not  been  sold  and,  except  where 
the  mortgage  or  other  instrument  is  for  the  purchase  money 
of  the  land,  the  amount  to  which  she  is  entitled  shall  be  calculated 
on  the  basis  of  the  amount  realized  from  the  sale  of  the  land 
and  not  upon  the  amount  realized  from  the  sale  over  and  above 
the  amount  of  the  mortgage  only.” 

This  subsection  is  the  same  as  s.  3 of  the  Act  of  1895,  58  Viet, 
c.  25,  which  was  quoted  by  Meredith  C.J.  in  the  Auger  case. 
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He  stated  that  it  applied  only  where  there  was  a sale  under 
power  of  sale  or  under  any  legal  process  and  that  the  basis  of 
calculating  the  amount  of  dower  to  which  a widow  was  entitled 
where  the  mortgage  was  given  to  secure  unpaid  purchase-price 
remained  the  same  under  s.  3 as  where  the  land  was  not  sold 
under  power  of  sale  or  other  legal  process.  He  held  that  the 
aforesaid  s.  3 of  the  1895  Act  did  not  alter  the  basis  of  calcula- 
tion. 

It  is  apparent  that  the  words  “for  the  purchase-money” 
were  regarded  in  the  Auger  case  as  having  the  same  effect 
and  import  as  the  words  “to  secure  unpaid  purchase-money”. 
The  words  “to  secure”  mean  to  guarantee  or  make  safe 
against  loss,  and  are  not  a synonym  for  the  words  “to  obtain” 
or  “to  procure”.  I think  that  the  effect  of  the  judgment  in  the 
Auger  case  is  that  the  mortgage,  in  order  to  be  held  to  have 
been  given  for  unpaid  purchase-money,  must  have  been  given 
to  the  mortgagee  to  secure  the  amount  owing  to  him  as  vendor, 
for  the  whole  purchase-price  or  part  of  the  purchase-price  due 
by  the  mortgagor  for  the  lands  which  were  being  acquired,  and 
not  given  by  the  purchaser  of  the  land  to  a th'rd  party  to 
obtain  money  which  was  then  paid  to  the  vendor  of  the  property 
in  satisfaction  in  cash  of  the  purchase-price  or  part  of  it. 

The  facts  present  in  the  appeal  now  before  this  Court  are 
not  that  the  two  mortgages  executed  by  William  Smith  were 
given  as  security  for  a debt  owed  by  him  to  the  vendor  of  the 
property  being  purchased  by  him.  These  mortgages  were  given 
to  third  parties  as  security  for  money  borrowed  from  such  third 
parties  in  order  that  the  money  so  obtained  might  be  paid  to 
the  Armstrong  estate  as  the  purchase-price  in  full  in  cash.  Smith 
was  not  indebted  in  any  sum  to  the  vendor,  for  the  payment 
of  which  security  was  necessary.  In  Doan  v.  Davis,  supra,  the 
estate  of  an  intestate  was  subject  to  a mortgage  created  by  him, 
in  which  his  wife  had  joined  to  bar  her  dower,  for  the  purpose 
of  securing  a debt  of  the  husband.  It  was  held  that  upon  a sale 
of  the  land  after  the  husband’s  death  the  widow  was  entitled 
to  dower  on  the  whole  value  of  the  mortgaged  premises  and  not 
only  on  the  excess  of  the  sale  price  over  the  amount  due  on  the 
mortgage.  Spragge  C.  said  at  p.  209:  “The  wife  simply  bars 
her  dower  with  a view  to  secure  the  debt  due  by  her  husband; 
when  that  debt  is  paid  by  the  husband’s  estate  she  is  remitted 
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. . . to  her  full  rights  as  dowress  in  the  whole  estate  mortgaged.” 
In  the  case  now  under  consideration,  can  it  be  said  that  the 
debt  is  for  unpaid  purchase-price  or  part  of  it?  Nothing  was 
owing  on  account  of  purchase-price;  that  debt  had  been  dis- 
charged in  full,  although  it  is  true  that  it  was  paid  from  the 
proceeds  of  the  loans  obtained  from  the  insurance  company  and 
from  Mrs.  Armstrong.  The  debt  owing  by  the  Smith  estate 
was  to  the  two  mortgagees.  See  also  Falconbridge  on  Mort- 
gages, 3rd  ed.  1942,  pp.  321-2. 

I have  come  to  the  conclusion  that  as  the  mortgages  were 
not  given  as  security  for  the  unpaid  purchase-price,  that  is  to 
say,  as  the  debt  due  under  the  mortgages  was  not  to  the  vendor 
of  the  land,  therefore,  the  mortgages  were  not  for  the  unpaid 
purchase-money  of  the  land  and  to  secure  the  purchase-price. 

The  answer  to  the  first  question  should  be  that  the  widow 
is  entitled  to  have  her  dower  in  the  surplus  calculated  on  the 
full  value  or  sale-price  of  the  property.  I regret  that  I do  not 
concur  in  the  answer  given  by  Mr.  Justice  LeBel  to  this  ques- 
tion. In  view  of  the  answer  to  the  first  question,  the  second 
question  need  not  be  answered. 

I agree  with  the  learned  judge’s  answer  to  the  third  ques- 
tion and  with  his  answer  to  the  fourth  question,  that  the  rate 
of  interest  and  the  life  expectancy  tables  to  be  applied  are 
Cameron’s  Tables,  which  have  been  used  for  many  years  in 
this  Province. 

The  costs  of  the  widow  in  the  Court  below  and  in  this 
Court  should  be  a first  charge  on  the  surplus  from  the  sale 
of  the  land  and  should  be  paid  out  of  the  said  surplus;  the 
costs  of  the  trustee  both  here  and  below  are  to  be  paid  out 
of  the  surplus  as  between  solicitor  and  client.  The  costs  of  the 
creditors  both  here  and  below  are  to  be  paid  out  of  the  said 
surplus  if  there  is  a balance  after  the  costs  of  the  widow  and 
the  trustee  are  paid  as  aforesaid. 


Appeal  allowed  in  part. 


Solicitor  for  the  widow,  appellant : John  Jennings,  Toronto. 
Solicitors  for  the  Royal  Bank  of  Canada  {representing  credi- 
tors), respondent:  Aylesworth,  Garden,  Thompson  d Stanburyy 
Toronto. 

Solicitors  for  the  executor:  Jennings  d Clute,  Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V*  Lawrence* 

Narcotic  Drugs  — Possession  — Whether  Knowledge  of  Nature  of  Drug 

Required  — The  Opium  and  Narcotic  Drug  Act,  1929  {Can.),  c.  49, 

s.  4(1)  (d). 

It  is  not  a defence  to  a charge  of  illegal  possession  of  a narcotic  drug, 
under  s.  4(1)  (d)  of  The  Opium  and  Narcotic  Drug  Act,  1929,  that  the 
accused  did  not  know  that  the  substance  in  his  possession  was  a 
narcotic  drug.  Morelli  v.  The  King  (1932),  52  Que.  K.B.  440;  Re  Au 
Chung  Lam,  alias  Ou  Lim  (1944),  17  M.P.R.  254,  agreed  with;  Hohbs 
V.  Winchester  Corporation,  [1910]  2 K.B.  471;  Cundy  v.  LeCocq  (1884), 
13  Q.B.D.  207,  applied;  Rex  v.  Hess  {No.  1),  [1949]  1 W.W.R.  577,  not 
followed. 

An  APPEAL  from  conviction,  before  Forsyth  Co.  Ct.  J.  and  a 
jury,  on  a charge  of  illegal  possession  of  morphine. 

21st  January  1952.  The  appeal  was  heard  by  Henderson^ 
Laidlaw  and  Bowlby  JJ.A. 

J.  Gilbert y for  the  accused,  appellant:  The  appellant  was 

suffering  from  a headache,  and  went  to  a druggist  and  asked  for 
a remedy.  The  druggist  gave  him  an  envelope  containing  a 
hypodermic  needle  and  some  powder.  The  next  night  the  ac- 
cused was  arrested,  and  the  police  found  in  his  hotel  room  a 
cardboard  cup,  the  needle,  two  eyedroppers  and  two  spoons.  An 
analysis  showed  that  the  spoons  contained  morphine,  and  the 
accused  was  charged  with  illegal  possession  under  s.  4(1)  (d)  of 
The  Opium  and  Narcotic  Drug  Act,  1929  (Can.) , c.  49. 

It  is  important  to  distinguish  between  the  possession  con- 
templated by  s.  4(1)  (d)  and  that  dealt  with  in  s.  17  (as  re- 
enacted by  1938,  c.  9,  s.  5)  of  the  Act.  Under  s.  4(1)  (d)  what 
is  contemplated  is  direct  or  personal  possession,  while  s.  17 
applies  to  indirect  or  constructive  possession:  Rex  v.  Carefoot, 
[1948]  O.W.N.  281,  90  C.C.C.  331,  5 C.R.  215,  [1948]  2 D.L.R. 
22.  Here  the  learned  trial  judge  did  not  draw  the  jury’s  atten- 
tion to  this  distinction,  and  that  omission  constituted  error  on 
his  part. 

The  jury  expressly  said  that  they  were  in  doubt  whether 
the  accused  knew  that  what  he  had  was  a narcotic  drug,  and  they 
recommended  leniency  accordingly.  The  trial  judge  himself  was 
not  sure  whether  the  accused  knew  the  nature  of  the  substance. 

In  Bex  V.  Martin,  [1948]  O.R.  962  at  966,  92  C.C.C.  257,  7 
C.R.  44,  it  was  held  that  the  possession  contemplated  under  s. 
4(1)  (d)  was  possession  at  common  law,  and  in  Rex  v.  Hess  (No. 
1),  [1949]  1 W.W.R.  577,  94  C.C.C.  48,  8 C.R.  42,  it  was  laid 
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down  that  a mere  manual  handling  did  not  constitute  possession 
unless  it  was  co-existent  with  knowledge  that  the  thing  handled 
was  a drug  and  with  some  element  of  control. 

My  submission  is  that  the  jury’s  finding  here  is  in  effect  a 
finding  of  not  guilty. 

W.  S.  Rosen,  K.C.,  for  the  Crown,  respondent:  Knowledge 

of  the  nature  of  the  substance  is  not  necessary  to  constitute  an 
offence  under  s.  4(1)  {d) : Rex  v.  Ryan  (1947),  20  M.P.R.  320, 

90  C.C.C.  98,  6 C.R.  25;  Re  Au  Chung  Lam,  alias  Ou  Lim,  17 
M.P.R.  254,  81  C.C.C.  27,  [1944]  1 D.L.R.  742.  Parliament  made 
express  provision  in  s.  17  for  a defence  of  lack  of  knowledge,  but 
that  defence  is  not  available  where  the  possession  is  personal 
and  direct:  Morelli  v.  The  King,  52  Que.  K.B.  440,  58  C.C.C.  120, 
[1932]  3 D.L.R.  611. 

J.  Gilbert,  in  reply. 

Cur.  adv.  vult. 

5th  February  1952.  The  judgment  of  the  Court  was  deliv- 
ered by 


Laidlaw  J.A.: — This  is  an  appeal  by  the  accused  from  his 
conviction  after  trial  before  His  Honour  Judge  Forsyth  and  a 
jury  in  the  General  Sessions  of  the  Peace  in  and  for  the  County 
of  York  on  24th  October  1951,  on  a charge  of  unlawfully  having 
“in  his  possession  a drug,  to  wit:  morphine,  save  and  except 
under  the  authority  of  a license  from  the  Minister  of  National 
Health  and  Welfare  first  had  and  obtained,  or  other  lawful 
authority,  contrary  to  Section  4-1  (d)  of  the  Opium  and  Narcotic 
Drug  Act,  1929,  and  amendments  thereto”. 


In  the  course  of  his  charge  to  the  jury,  the  learned  judge  said: 


“The  defence,  therefore,  is  that  if  he  did  have  morphine  in  his 
possession  at  the  time  he  did  not  know  about  it,  that  he  got  this 
powder  from  a druggist  and  that  the  druggist  had  not  told  him  it 
was  morphine,  that  he  had  no  idea  it  was  morphine  and  that,  if 
he  did  have  it,  he  did  not  know  what  it  was.  Well,  of  course, 
that  is  not  a defence  in  law,  gentlemen.  If  a person  has  in  his 
possession  a powder  which  turns  out  to  be  morphine,  he  is  guilty 
of  an  offence  under  the  Act.  It  is  no  defence  to  say:  T didn’t 
know  I had  morphine.’  That  is  not  a defence  in  law,  gentlemen, 
and  I must  assure  you  on  that  particular  point. 
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“So,  gentlemen,  I see  personally  very  little  escape  for  this 
accused  man,  certainly  one  feels  very  sorry  for  him,  but  he  says 
he  had  this  spoon  and  there  is  no  doubt  about  it  that  the  spoon 
contained  morphine,  which  was  in  his  possession,  and  that  is  an 
offence  under  the  Act.” 

The  verdict  of  the  jury  is  as  follows : 

“We  the  jury  find  the  defendant  guilty  by  virtue  of  illegal 
possession  of  narcotics  but,  as  we  are  in  doubt  as  to  his  knowl- 
edge of  such  possession,  we  recommend  the  clemency  of  the 
Court.” 

I need  not  state  the  facts.  The  case  for  the  prosecution  was 
that  a small  quantity  of  morphine  was  found  in  the  possession 
of  the  accused.  The  defence  was  that  the  accused  did  not  know 
the  nature  of  the  substance,  which  he  said  was  given  to  him  by 
a druggist  for  headache.  A question  of  much  importance  arises 
— Is  the  want  of  knowledge  as  to  the  nature  of  a substance  found 
in  the  possession  of  an  accused  person  a good  defence  to  a charge 
that  he  had  in  his  possession  a drug  contrary  to  s.  4(1)  (d)  of 
The  Opium  and  Narcotic  Drug  Act,  1929  (Can.),  c.  49? 

Appellant’s  counsel  relies  upon  the  judgment  of  the  Court  in 
Rex  V,  Hess  {No.  1),  [1949]  1 W.W.R.  577,  94  C.C.C.  48,  8 
C.R.  42.  The  decision  in  that  case  is  in  conflict  with  decisions 
to  which  I shall  refer  in  Courts  in  other  Provinces  and  elsewhere. 
In  Rex  V.  Hess  it  was  held  (C.C.C.  headnote) : 

“Where  there  is  a manual  handling  of  drugs,  before  there  can 
be  ‘possession’  within  s.  4(1)  {d)  of  the  Opium  and  Narcotic  Drug 
Act,  1929  (Can.),  c.  49,  the  handling  must  be  co-existent  with 
knowledge  that  the  things  handled  are  drugs  and  both  these  ele- 
ments must  be  co-existent  with  some  act  of  control  (outside  of 
public  duty) . Once  these  three  elements  exist  together  however, 
it  does  not  then  matter  that  the  thing,  i.e.,  drug,  is  retained 
for  an  innocent  purpose.  Mens  rea,  is  not  essential.” 

It  is  essential  for  proper  determination  of  the  question  in 
controversy  to  consider  two  important  matters,  first,  the  nature 
and  purpose  of  The  Opium  and  Narcotic  Drug  Act,  and  secondly, 
the  language  used  in  s.  4(1)  (d)  thereof. 

Stated  broadly,  the  purpose  of  the  statute  is  to  protect  the 
health  and  welfare  of  the  public  and  to  guard  society  against  the 
vices  incident  to  the  improper  use  of  drugs.  It  is  proper  and  in 
the  interests  of  the  public  that  the  statute  should  not  be  given  a 
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narrow  construction  or  so  confined  in  its  application  and  scope 
as  to  make  it  more  difficult  to  accomplish  the  purpose  of  it. 

But  I place  more  stress  on  the  language  in  s.  4(1)  (d) . Read- 
ing that  section  literally,  in  a natural  sense,  there  is  nothing 
therein  to  indicate  that  a person  cannot  have  possession  of  a 
drug  within  the  scope  and  meaning  of  the  section  unless  he 
knows  the  nature  of  the  substance  possessed  by  him.  I cannot 
construe  the  section  as  though  it  read  “has  in  his  possession  any 
drug  knowing  it  to  be  such.”  I cannot  import  into  the  meaning 
of  the  word  “possession”  the  element  of  knowledge  on  the  part 
of  the  possessor  as  to  the  nature  of  the  substance.  To  do  so 
would,  in  my  opinion,  give  a narrow  and  altogether  unwarranted 
meaning  to  that  word  and  to  the  section.  When  one  bears  in  mind 
the  object  of  the  Act,  the  words  in  it  should  not  be  given  a 
narrow  meaning. 

I observe  next  that  the  only  exception  expressed  in  the  sec- 
tion is  possession  “under  the  authority  of  a license  from  the 
Minister  [of  National  Health  and  Welfare]  first  had  and  ob- 
tained, or  other  lawful  authority”.  There  is  no  exception  of  a 
case  where  a person  does  not  know  the  nature  of  the  substance 
in  his  possession.  If  it  had  been  intended  to  except  such  a case 
from  the  section  and  to  make  such  want  of  knowledge  on  the 
part  of  a person  accused  under  that  section  a defence  to  a charge 
under  it,  the  intention  could  and  would  have  been  expressed  by 
the  use  of  appropriate  language.  As  an  instance  of  such  an  ex- 
pression, I refer  to  ss.  23  and  24  of  The  Food  and  Drugs  Act, 
R.S.C.  1927,  c.  76.  Section  23  makes  it  an  offence  to  sell  or  offer 
for  sale  any  article  of  food  or  any  drug  which  is  adulterated  or 
misbranded.  Section  24  expressly  provides,  inter  alia,  that  if  a 
person  prosecuted  for  such  an  offence  proves  want  of  knowledge 
of  its  adulteration  or  misbranding,  he  shall  be  discharged  from 
such  prosecution.  It  is  my  opinion  that  s.  4(1)  {d)  is  an  absolute 
prohibition  against  the  possession  of  any  drug  save  and  except 
under  the  authority  of  a licence  from  the  Minister  first  had  and 
obtained  or  other  lawful  authority,  as  therein  expressly  provided. 
I think  that  it  is  not  an  answer  for  a person  charged  with  an 
offence  contrary  to  s.  4(1)  (d)  to  say:  “I  did  not  know  the  sub- 

stance was  a drug.” 
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That  opinion  is  supported  by  authoritative  cases.  I refer 
first  to  Hdbhs  v.  Winchester  Corporation , [1910]  2 K.B.  471, 
referred  to  in  Bothamley  et  at.  v.  Jolly,  [1915]  3 K.B.  425  at  433. 
In  that  case  s.  117  of  The  Public  Health  Act,  1875  (38  & 39  Viet, 
c.  55)  was  the  subject  of  consideration.  Shortly,  that  section 
provides  that  where  meat  intended  for  human  consumption  is 
exposed  for  sale  and  is  condemned  as  unsound,  the  person  in 
whose  possession  or  on  whose  premises  the  meat  is  found  is  liable 
to  conviction.  It  was  held  that  he  is  liable  to  conviction  whether 
he  is  or  is  not  aware  of  the  soundness  of  the  meat.  Cozens-Hardy 
M.R.  said  at  p.  478 : 

“ . . . the  offence  was  complete  when  the  unsound  meat  was 
exposed  for  sale  and  sold,  and  I think  it  is  not  relevant  for  the 
butcher  to  say  T did  not  know  and  my  men  did  not  know  and 
neither  I nor  they  with  such  knowledge  as  we  had  having  regard 
to  our  position  in  life  could  have  ascertained  that  the  meat  was 
unsound,  although  experts  have  subsequently  given  evidence 
which  has  satisfied  the  arbitrator  that  such  was  the  case.’  ” 

He  proceeded  to  say  that  the  true  principle  which  ought  to  be 
applied  to  all  cases  of  that  kind  was  laid  down  by  Stephen  J.  in 
Cundy  v.  Le  Cocq  (1884),  13  Q.B.D.  207.  That  was  a case  under 
The  Licensing  Act,  1872  (35  & 36  Viet.  c.  94).  It  was  made  an 
offence  under  that  Act  for  any  licensed  person  to  sell  any  intoxi- 
cating liquor  to  a drunken  person.  A publican  sold  intoxicating 
liquor  to  a person  who  had  given  no  indication  of  intoxication 
and  without  being  aware  that  the  person  so  served  was  drunk. 
Stephen  J.  was  of  opinion  that  the  words  of  the  section  amounted 
to  an  absolute  prohibition  of  the  sale  of  liquor  to  a drunken  per- 
son and  the  existence  of  a hona  fide  mistake  as  to  the  condition  of 
the  person  served  was  not  an  answer  to  the  charge. 

I next  refer  to  Morelli  v.  The  King,  52  Que.  K.B.  440,  58 
C.C.C.  120,  [1932]  3 D.L.R.  611.  It  was  held  in  that  case  (C.C.C. 
headnote) : “ . . . where  a package  containing  opium  is  handed 
to  a person  for  keeping  and  is  kept  by  him  on  his  premises,  he 
may  be  convicted  under  s.  4 of  having  opium  in  his  possession, 
even  though  he  did  not  know  that  the  package  contained  opium.” 
Rivard  J.  said,  at  p.  122:  “ . . . ignorance,  the  same  as  error, 

can  only  be  a cause  of  non-liability  if  it  rests  upon  the  existence 
of  an  element  constitutive  of  crime.” 
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In  Re  Au  Chung  Lam,  alias  Ou  him,  17  M.P.R.  254,  81  C.C.C. 
27,  [1944]  1 D.L.R.  742,  the  Nova  Scotia  Supreme  Court  in  banco 
(Hall,  Doull,  Archibald  and  Smiley  JJ.)  decided  that  where  the 
accused  had  actual  physical  possession  of  a substance  containing 
opium  it  was  no  defence  that  he  did  not  know  that  it  contained 
opium,  and  that  he  might  be  convicted  under  s.  4(1)  (d)  of  The 
Opium  and  Narcotic  Drug  Act  for  illegal  possession  of  the  same. 
Morelli  v.  The  King,  supra,  was  referred  to  and  followed. 

I have  also  read  and  now  refer  to  Reg.  v.  Prince  (1875),  L.R. 
2 C.C.R.  154;  MaUinson  v.  Carr,  [1891]  1 Q.B.  48;  Blaker  v. 
Tillstone,  [1894]  1 Q.B.  345;  Firth  v.  McPhail,  [1905]  2 K.B. 
300;  Rex  v.  Wheat;  Rex  v.  Stocks,  [1921]  2 K.B.  119,  15  Cr.  App. 
134,  26  Cox  C.C.  717;  Youck  v.  The  King,  51  Que.  K.B.  407,  56 
C.C.C.  286,  [1932]  1 D.L.R.  201  {sub  nom.  Rex  v.  Tom  Youck); 
and  Rex  v.  Aranovitch  (1933),  60  C.C.C.  22. 

I have  decided  that  I cannot  follow  the  judgment  of  the 
majority  members  of  the  Court  of  Appeal  in  Rex  v.  Hess,  supra. 
I prefer  the  dissenting  opinion  therein  of  Sidney  Smith  J.A.  and 
reach  the  conclusion,  as  previously  stated,  that  want  of  knowl- 
edge as  to  the  nature  of  a substance  in  the  possession  of  a person 
is  not  a good  defence  to  a charge  under  s.  4(1)  (d)  of  The  Opium 
and  Narcotic  Drug  Act. 

There  was  no  error  in  law  in  the  charge  to  the  jury  by  the 
learned  trial  judge.  The  doubt  expressed  by  the  jury  in  their 
verdict  as  to  knowledge  of  the  accused  does  not  make  the  verdict 
bad  in  law. 

I would  therefore  dismiss  the  appeal  by  the  accused  from  his 
conviction.  I would  allow  the  time  served  pending  determination 
of  the  appeal  to  count  as  part  of  the  term  of  imprisonment 
under  his  sentence. 


Appeal  dismissed. 


Solicitor  for  the  appellant:  John  Gilbert,  Toronto. 
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Wills — Fraud  and  Undue  Influence— Burden  of  Proof — Attack  on  Will 
Propounded  for  Probate — Testamentary  Capacity  and  Due  Execu- 
tion of  Will  Established — Onus  on  Opponents  of  Will  to  Establish 
Undue  Influence — Insufficiency  of  Proof  of  Opportunity  and  Motive 
— Necessity  for  More  than  Mere  Suspicion. 

Once  the  proponent  of  a will  establishes  that  it  was  duly  executed, 
that  the  testator  possessed  testamentary  capacity  at  the  time  of 
execution,  and  that  the  testator  fully  understood  and  approved  of 
the  contents  of  the  will,  the  burden  is  on  those  who  allege  that  the 
execution  of  the  will  was  procured  by  undue  influence  to  establish 
that  allegation.  There  is  no  onus  on  the  proponent,  even  if  he  is 
the  principal  beneflciary  under  the  will,  to  justify  its  provisions,  at 
least  if  he  has  neither  prepared  the  will  nor  obtained  its  execution. 
Baudains  et  al.  v.  Richardson  et  al.,  [1906]  A.C.  169;  Wannamaker 
V.  Livingston  (1918),  43  O.L.R.  243;  Craig  v.  Lamoureux,  [1920]  A.C. 
349;  Riach  et  al.  v.  Ferris,  [1934]  S.C.R.  725,  applied. 

To  establish  allegations  of  undue  influence  there  must  be  more  than 
mere  proof  that  there  was  motive  and  opportunity  for  the  exercise 
of  such  influence,  and  that  the  person  who  had  such  motive  and 
opportunity  benefited  by  the  will  to  the  exclusion  of  other  relatives 
of  equal  degree.  A mere  suspicion  of  undue  influence  leading  to  the 
execution  of  a will  is  not  sufficient  to  warrant  a refusal  to  admit  the 
will  to  probate.  Bur  Singh  et  al.  v.  Uttam  Singh  et  al.  (1910),  L.R. 
38  Ind.  App.  13  at  22,  quoted  and  applied. 

Judgment  of  Chevrier  J.,  [1950]  O.R.  734,  affirmed. 

An  appeal  by  some  of  the  defendants  from  the  judgment  of 
Chevrier  J.,  [1950]  O.R.  734.  The  facts  are  fully  stated  in  the 
reasons  for  judgment  of  Aylesworth  J.A. 

9th,  10th  and  11th  October  1951.  The  appeal  was  heard  by 
Henderson,  Hope  and  Aylesworth  JJ.A. 

J.  J.  Robinette,  K.C.,  (J.  A.  E.  Braden,  K.C,,  with  him),  for 
the  appellants:  I am  not  attacking  the  trial  judge’s  findings  as 
to  due  execution  and  testamentary  capacity.  But  he  completely 
failed  to  decide  some  of  the  issues  that  he  should  have  decided. 
The  solicitor’s  memorandum  as  to  instructions  for  the  will 
clearly  establishes  that  the  mind  of  the  testatrix  had  been 
affected  adversely  against  Louis  by  Joseph’s  misrepresentations. 
The  learned  trial  judge  is  clearly  in  error  when  he  says  that 
there  is  no  evidence  that  the  testatrix  was  influenced  by  the 
misrepresentations.  [Henderson  J.A.:  One  need  only  look  at 
I the  face  of  the  will;  Louis  was  left  out  entirely.]  Yes.  I rely  on 
j Mayrand  v.  Dussault  (1907),  38  S.C.R.  460  at  462,  466,  469. 
The  manner  in  which  the  will  and  codicil  were  prepared  called 
for  an  explanation  from  Joseph,  but  he  did  not  choose  to  testify: 
The  London  Loan  and  Savings  Company  of  Canada  et  al.  v. 
BricJcenden  et  al.,  [1933]  S.C.R.  257,  [1933]  3 D.L.R.  161, 
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affirmed  [1934]  2 W.W.R.  545,  [1934]  3 D.L.R.  465.  [Ayles- 
WORTH  J.A. : Is  it  correct  to  say  that  there  is  an  onus  on  Joseph 
to  justify  the  righteousness  of  the  transaction,  if  testamentary 
capacity  is  established?]  Yes.  If  a person  is  in  a weakened 
condition  there  is  a presumption  of  undue  influence  when 
another,  who  stands  in  a confidential  relationship  to  him,  receives 
a benefit.  The  presumption  of  undue  influence  has  nothing  to 
do  with  testamentary  capacity. 

The  circumstances  here  gave  rise  to  a strong  presumption 
that  the  execution  of  the  will  and  codicil  was  brought  about  by 
undue  influence,  and  that  presumption  is  not  rebutted  by  the 
evidence  as  to  the  manner  in  which  the  solicitor  took  his  in- 
structions, or  the  other  evidence.  We  rely  on  Fulton  et  al.  v. 
Andrew  et  al.  (1875),  L.R.  7 H.L.  448,  at  471-2;  Brown  v. 
Fisher  (1890),  63  L.T.  465;  Tyrrell  v.  Painton  et  al.,  [1894]  P. 
151;  Thomson  v.  Torrance  et  al.  (1881),  28  Gr.  253,  affirmed  9 
O.A.R.  1;  Murphy  v.  Lamphier  (1914),  31  O.L.R.  287,  affirmed 
32  O.L.R.  19,  20  D.L.R.  906;  Wannamaker  v.  Livingston  (1918), 
43  O.L.R.  243;  Re  Crompton;  Crompton  v.  Williams,  [1938]  O.R. 
543,  [1938]  4 D.L.R.  237;  Murray  v.  Haylow,  60  O.L.R.  629, 
[1927]  3 D.L.R.  1036;  Palmer  v.  Palmer  (1916),  10  O.W.N.  70. 


The  trial  judge’s  disposition  of  costs  was  wrong  in  any  case. 
Our  submission  is  that  all  costs  should  be  paid  out  of  the  estate: 
McAllister  v.  McMillan  (1911),  25  O.L.R.  1 at  4.  At  least  it 
can  be  said  that  there  was  a matter  calling  for  investigation  as 
to  undue  influence,  particularly  with  reference  to  the  codicil: 
Gilbert  v.  Ireland  (1904),  9 O.L.R.  124. 


H.  W.  A.  Foster,  K.C.,  for  the  plaintiff,  respondent:  I have 
read  all  the  cases  cited  for  the  appellants,  but  in  my  submission 
the  whole  matter  is  summed  up  in  Riach  et  al.  v.  Ferris,  [1934] 
S.C.R.  725,  [1935]  1 D.L.R.  118,  upon  which  alone  I rely  as 
authority  for  the  proposition  that  the  onus  is  on  the  defendants, 
who  allege  undue  influence,  to  prove  their  allegations. 


The  general  rule  as  to  costs  is  that  Vv^hen  the  litigation  is 
occasioned  by  the  fault  of  the  testator  or  of  those  interested  in 
the  residue  the  costs  of  the  unsuccessful  party  are  allowed  out> 
of  the  estate:  14  Halsbury,  2nd  ed.  1934,  p.  234,  s.  400;  Lamb 
et  al.  V.  Cleveland  (1890),  19  S.C.R.  78;  Baker  v.  Baker  et  aZ.7 
[1937]  O.W.N.  377;  Parker  v.  McKenna  (1874),  L.R.  10  Ch.  96.' 
The  general  rule  is  further  that  the  unsuccessful  party  will  not 
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be  ordered  to  pay  costs  if  there  is  sufficient  reason,  having  in 
mind  his  knowledge  and  means  of  knowledge,  to  question  the 
due  execution  of  the  will  or  the  capacity  of  the  testator:  Hals- 
bury,  loc.  cit.;  McAllister  v.  McMillan,  supra;  McPherson  et  al. 
V.  The  Canada  Trust  Company  et  al.,  [1941]  O.W.N.  65.  This 
case  does  not  fall  within  either  of  those  rules.  The  fact  that 
allegations  of  fraud  have  been  made,  and  have  not  been  borne 
out  by  the  evidence,  is  an  important  factor:  Tyrrell  v.  Tyrrell 
(1918),  43  O.L.R.  272  at  281, 

J.  J.  Robinette,  K.C.,  in  reply. 

Cur.  adv.  vult. 

13th  December  1951.  Henderson  J.A.  {dissenting) : — ^This 
is  an  appeal  by  the  defendants  Louis  Owen  Pocock,  John  Pocock, 
Hubert  Pocock,  Rosamond  Pocock,  Neil  Pocock  and  Gerald 
Pocock  from  the  judgment  of  Mr.  Justice  Chevrier,  dated  the 
20th  October  1950,  whereby  it  was  declared  that  a will  of  the 
late  Lucie  Janet  Pocock  dated  25th  May  1946,  and  a codicil 
thereto  dated  17th  July  1947,  constituted  the  valid  last  will 
and  testament  of  Lucie  Janet  Pocock,  and  whereby  it  was  ordered 
that  letters  probate  of  the  said  will  and  codicil  should  be  issued 
to  the  plaintiff,  the  executor  named  in  the  codicil,  out  of  the 
Surrogate  Court  of  the  County  of  York. 

I refer  hereafter  to  the  deceased,  Lucie  Janet  Pocock,  as  the 
testatrix. 

The  plaintiff  Joseph  Philip  Pocock,  the  defendant  Philip 
Justin  Pocock  and  the  defendant  Louis  Owen  Pocock  are  sons 
of  the  testatrix.  The  defendant  Kathleen  Mary  Parsons  is  a 
daughter  of  the  testatrix.  The  defendants  John,  Hubert,  Rosa- 
mond, Neil  and  Gerald  Pocock  are  the  children  of  Hubert  Pocock 
who  predeceased  his  mother,  the  testatrix,  in  1944. 

The  testatrix  died  in  Toronto  on  25th  July  1947.  The  late 
John  Pocock,  who  was  the  husband  of  the  testatrix,  died  intestate 
on  5th  January  1911. 

The  testatrix  executed  in  all  four  testamentary  instruments 
as  follows : 

(a)  A will  dated  16th  December  1930  (ex.  6),  whereby  she 
divided  the  residue  of  her  estate  into  six  equal  parts  to  or  for 
the  benefit  of  her  sons  Hubert,  Joseph,  Louis  O.,  Philip  and 
William  and  her  daughter  Kathleen  Parsons.  (William  Pocock 
died  unmarried  and  without  issue  in  1942.) 
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(b)  A will  dated  20th  June  1939  (ex.  7),  whereby  she  divided 
the  residue  of  her  estate  equally  among  her  six  children. 

(c)  A will  dated  25th  May  1946  (ex.  1),  which  is  the  will 
in  question. 

(d)  A codicil  dated  17th  July  1947  (ex.  5),  whereby  she 
appointed  her  son  Joseph  Pocock  to  be  the  sole  executor  and 
whereby  she  bequeathed  71  shares  of  the  capital  stock  of  London 
Shoe  Company  to  Kathleen  Parsons,  and  200  shares  to  Philip 
Justin  Pocock  and  200  shares  to  the  plaintiff  Joseph  Philip 
Pocock.  This  is  the  codicil  in  question. 

In  or  about  the  year  1908  the  late  John  Pocock  assigned  and 
transferred  his  holdings  of  501  shares  of  the  common  stock  of 
The  London  Shoe  Company  Limited  to  the  testatrix.  Prior  to 
1939  the  testatrix  sold  30  shares  to  the  defendant  Louis  O. 
Pocock  so  that  in  1939  the  testatrix  held  471  common  shares  of 
The  London  Shoe  Company  Limited. 

Prior  to  the  trial  of  this  action  the  defendant  Louis  Owen 
Pocock  arrived  at  a settlement  with  his  brother  Philip  Justin 
Pocock  and  his  sister  Kathleen  Mary  Parsons,  whereby  he 
acquired  from  them  for  $10,000  each  their  holdings  of  whatever 
shares  they  were  entitled  to  under  the  testamentary  dispositions 
of  their  mother,  the  testatrix.  Exhibit  69  is  an  agreement  dated 
31st  January  1950,  between  Louis  O.  Pocock  and  Philip  Justin 
Pocock  and  ex.  70  is  an  agreement  dated  24th  February  1950, 
between  Kathleen  Mary  Parsons  and  Louis  O.  Pocock. 

Mr.  Robinette’s  claim  on  behalf  of  the  defendants  (appel- 
lants) represented  by  him  at  the  hearing  of  the  appeal,  is  that 
the  will  of  the  testatrix  of  25th  May  1946,  and  the  codicil  of 
17th  July  1947,  were  executed  by  the  testatrix  as  the  result  of 
undue  influence  upon  the  testatrix,  whose  mind  was  poisoned 
by  a continuous  and  persistent  attack  made  by  the  plaintiff 
(respondent),  Joseph  Philip  Pocock,  and  his  wife,  Margaret 
Pocock,  in  relation  to  the  affairs  of  The  London  Shoe  Company 
Limited,  and  the  conduct  thereof  by  the  defendant  Louis  Owen  * 
Pocock. 

In  the  year  1939  there  was  a reorganization  of  The  Londdyp 
Shoe  Company  Limited,  and  this  was  made  the  subject  of  aMf 
action  commenced  by  the  testatrix  against  the  new  company,  IT 
London  Shoe  Company  Limited,  Louis  O.  Pocock,  Angela  Pocock^^ 
and  Therese  Loughlin,  wherein  it  was  charged  that  this  reorgani^T 
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zation  was  the  work  of  the  defendant  Louis  O.  Pocock  and  was 
for  his  benefit,  and  that  thereby  he  and  his  wife  wrongfully 
acquired  a majority  of  the  shares  of  the  new  company.  This 
action  was,  in  my  opinion,  the  result  of  the  campaign  against 
I Louis  O.  Pocock  carried  on  by  his  brother,  the  plaintiff  Joseph 
Philip  Pocock.  The  testatrix  was  present  at  the  meetings  of  the 
companies  at  which  the  plan  of  reorganization  was  put  into 
effect,  and  the  record  appears  to  me  to  be  clear  that  she  was 
made  acquainted,  at  the  time,  with  what  was  being  done,  that 
she  approved  of  it,  that  the  purpose  of  the  transaction  was  for 
her  benefit,  and  that  she  received  that  benefit  and  accepted  it. 

I Her  only  means  of  livelihood  appears  to  have  consisted  of  the 
! dividends  received  from  London  Shoe  Company  Limited,  and 
1 under  the  re-organization  she  was  given  shares  preferred  as  to 
i dividends  instead  of  the  common  shares  she  held  in  the  old 
company,  and  she  received  the  dividends  and  was  permitted  to 
i borrow  upon  their  credit  in  advance  of  their  declaration. 

In  this  litigation  the  testatrix  retained  as  her  legal  counsel 
j and  adviser  Mr.  G.  W.  Mason,  K.C.,  of  whose  rectitude  there  is 
and  can  be  no  question,  and  as  against  whom  no  word  has  been 
' or  can  be  spoken  by  the  plaintiff  or  anybody  on  his  behalf.  It 
i appears  from  the  record  that  Mr.  Mason  became  convinced  that 
the  action  could  not  be  supported,  and  he  advised  first  that  the 
I action  be  settled,  and  later  that  it  be  discontinued.  Subsequently, 

' as  we  were  informed  on  the  argument  of  the  appeal,  owing  to 
j illness  the  conduct  of  this  action  on  behalf  of  the  testatrix  was 
transferred  to  Mr.  C.  L.  Yoerger,  and  also  we  were  informed  on 
the  argument  that  Mr.  Yoerger  took  over  the  matter  only  for 
the  purpose  of  effecting  a settlement.  The  action  is  still  pending, 
and  has  never  been  brought  to  trial,  and  from  the  record  I 
j entertain  no  doubt  that  it  was  instigated  by  Joseph  Philip  Pocock 
I and  that  he  is  the  reason  it  has  not  been  settled  or  discontinued. 

I The  plaintiff  Joseph  Philip  Pocock  was  not  at  any  time  during 
j his  mother’s  lifetime  a shareholder  in  the  family  company  known 
j as  The  London  Shoe  Company  Limited,  and  later  as  London 
I Shoe  Company  Limited,  and  while  the  evidence  discloses  some 
irregularities  in  the  conduct  of  its  affairs  for  which  Louis  Owen 
Pocock  must  bear  the  responsibility,  I deem  them  to  be  no  more 
than  irregularities  and  they  were  not  done  in  secret.  They 
resulted  in  no  harm  to  anybody  and  they  were  throughout 
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undertaken  for  the  benefit  of  the  testatrix  and  resulted  in 
benefit  to  her  which  she  received,  and  in  my  opinion  they 
do  not  warrant  or  support  the  persistent  attack  on  the  character 
of  Louis  Owen  Pocock  and  do  not  justify  the  action  of  Joseph 
Philip  Pocock  in  depicting  throughout  the  long  campaign  against 
his  brother  Louis  Owen  Pocock  in  which  the  latter  was  painted 
as  a scoundrel. 

The  plaintiff  Joseph  Philip  Pocock  was  present  during  the 
trial  but  did  not  enter  the  witness-box.  In  my  opinion  he  ought 
to  have  felt  himself  called  upon  to  go  into  the  witness-box, 
submit  his  actions  to  examination  and  cross-examination  and 
justify  them  to  such  extent  as  he  could.  He,  in  my  opinion,  is 
the  author  of  this  lamentable  family  quarrel  and  ruinous  liti- 
gation. 

In  the  result  I am  forced  to  the  conclusion  that  the  testatrix, 
at  and  prior  to  the  making  of  the  will  and  codicil  now  in  question, 
had  no  disposing  mind,  memory  or  understanding  of  her  own 
and  therefore  the  appeal  must  be  allowed  and  probate  refused. 

I am  afraid  that  the  costs  of  these  proceedings  will  not  leave 
much,  if  anything,  of  the  estate  of  the  testatrix.  The  record 
consists  of  an  appeal  book  of  259  pages,  and  five  volumes  of  trial 
proceedings  totalling  2,297  pages. 

The  effect  of  the  judgment  below  as  to  costs  is  somewhat 
complicated,  but  in  my  view  I think  the  costs  of  all  parties 
below  should  be  payable  out  of  the  estate. 

As  to  the  costs  of  the  appeal,  I think  the  appellants  should 
have  their  costs  of  the  appeal  out  of  the  estate,  and  subject 
thereto  that  the  respondent  Joseph  Philip  Pocock  should  have 
his  costs  out  of  the  estate. 


Hope  J.A.; — I am  indebted  to  my  brothers  Henderson  and 
Aylesworth  for  the  opportunity  of  reading  their  reasons  in  this 
matter.  The  very  clear  and  thorough  analysis  of  the  evidence 
and  the  argument  by  my  brother  Aylesworth  only  confirms  the 
conclusion  which  I formed  at  the  end  of  counsel’s  argument  on 
the  appeal.  I am  in  full  agreement  with  his  reasons  and  con- 
clusions. 


Aylesworth  J.A.: — ^This  appeal  is  taken  from  the  judgment 
of  Chevrier  J.,  dated  20th  October  1950,  declaring  that  the  will 
of  the  late  Lucie  Janet  Pocock  dated  25th  May  1946  and  a codicil 
thereto  dated  17th  July  1947  are  the  valid  and  duly  executed 
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last  will  and  testament  of  the  said  Lucie  Janet  Pocock  and 
directing  the  issue  of  probate  thereof  to  the  respondent  out  of 
the  Surrogate  Court  of  the  County  of  York. 

Prior  to  the  trial  of  the  issue  the  defendant  Philip  Justin 
Pocock,  a son  of  the  testatrix,  and  the  defendant  Kathleen  Mary 
Parsons,  a daughter,  assigned  for  value  all  of  their  right,  title 
and  interest  in  the  testatrix’s  shares  in  the  capital  stock  of 
London  Shoe  Company  Limited,  hereinafter  in  these  reasons 
referred  to  as  “the  new  company”,  as  beneficiaries  of  the  testa- 
trix to  the  appellant  Louis  Owen  Pocock.  The  appellants  other 
j than  Louis  Owen  Pocock  are  the  children  of  Hubert  Pocock,  a 
i son  of  the  testatrix,  who  predeceased  her. 

I At  the  trial  the  appellants  contested  the  validity  of  the 
I above-mentioned  testamentary  documents  upon  the  ground  both 

! of  lack  of  testamentary  capacity  and  of  undue  influence  exer- 

‘ cised  upon  the  testatrix  by  the  respondent  and  his  wife,  Margaret 

Pocock.  In  this  court  counsel  for  the  appellants  stated  expressly 
‘ that  he  was  not  arguing  against  the  findings  of  testamentary 
capacity  and  of  due  execution.  Although  advanced  in  different 
ways  his  argument  in  the  main  was  addressed  to  the  allegation 
* of  undue  influence.  He  also  argued,  however,  that  there  was  an 
agreement  or  declaration  of  trust  by  the  testatrix,  that,  effective 
upon  her  death,  her  shares  of  the  capital  stock  of  The  London 
I Shoe  Company  Limited,  hereinafter  in  these  reasons  referred  to 

» as  “the  old  company”,  would  be  divided  equally  among  her 

. children  and  that  this  agreement  or  “trust”  fastened  upon  the 

I testatrix’s  shares  of  the  capital  stock  of  the  new  company  re- 

I ceived  by  her  in  exchange  for  her  shares  in  the  old  company 

I upon  a company  reorganization  in  1939.  During  the  course  of 

I the  argument  the  Court  pointed  out  that  this  latter  allegation 

was  not  contemplated  in  the  terms  of  the  order  directing  the 
trial  of  the  issue.  It  was,  however,  raised  by  the  pleadings  of 
the  appellants  and  replied  to  in  the  pleading  of  the  respondent, 
and  evidence  upon  the  question  was  led  at  the  trial.  From  all 
that  appears,  no  one  seems  to  have  objected  to  this  procedure 
or  even  to  have  recalled  that  the  issue,  as  directed  by  the  order, 
thus  had  been  enlarged.  In  these  circumstances  argument  upon 
the  question  was  permitted  before  us  and  in  the  interest  of  all 
parties  and  of  the  avoidance  of  possible  further  separate  litiga- 
tion thereon,  I think  we  ought  to  deal  with  it.  It  may  con- 
veniently be  dealt  with  at  once. 
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The  appellants,  in  effect,  allege:  that  the  testatrix  during  the 
lifetime  of  her  husband  (in  1908)  acquired  the  interest  now 
represented  by  her  shares  in  the  capital  stock  of  the  new  com- 
pany “in  trust”,  firstly  for  her  own  maintenance  and  support 
and  secondly  at  her  death  to  be  divided  equally  among  the 
children  of  her  deceased  husband  and  herself;  that  the  testatrix 
subsequently  acknowledged  this  “trust”  and  agreed  to  carry  it 
out;  that  her  will  dated  16th  December  1930  was  made  for  the 
purpose  of  carrying  out  that  part  of  the  trust  which  was  to  take 
effect  upon  her  death  and  that  this  will,  so  far  as  it  disposes  of 
the  said  shares,  is  irrevocable.  Without  pausing  to  note  certain 
inconsistencies  in  this  pleading,  I proceed  to  a consideration  of 
the  allegations.  In  this  respect  I have  not  the  benefit  of  the 
views  of  the  learned  trial  judge,  whose  reasons  for  judgment 
do  not  touch  upon  the  subject. 

I should  think  that  the  provisions  of  s.  11  of  The  Evidence 
Act,  R.S.O.  1937,  c.  119  (now  R.S.O.  1950,  c.  119,  s.  12)  are 
fatal  to  the  success  of  these  contentions.  The  only  evidence 
touching  the  matter  is  that  of  the  appellant  Louis  Owen  Pocock 
and,  so  far  as  I am  aware,  there  is  no  corroboration  of  any  of 
this  evidence  to  be  found  anywhere  throughout  the  entire  five 
volumes  of  the  transcript  or  in  the  voluminous  exhibits.  How- 
ever that  may  be,  the  evidence  of  Louis  Owen  Pocock  himself 
falls  far  short  of  establishing  any  such  trust  or  agreement. 
The  conversation  upon  the  point  which  he  attributes  to  his 
deceased  mother,  the  testatrix,  would  have  to  be  strained  beyond 
its  natural  meaning  to  support  the  allegations.  Furthermore,  the 
documentary  evidence  as  to  the  original  transfer  of  shares  to 
the  testatrix  in  1908  indicates  that  the  transfer  was  absolute 
and  for  value,  free  of  any  trust  of  any  kind.  Then,  too,  the  will 
of  1930  was  prepared  by  a solicitor  under  the  instructions  of 
the  testatrix  given  in  the  presence  of  the  appellant  Louis  Owen 
Pocock.  That  will  is  scarcely  consistent  with  the  alleged  “trust”, 
let  alone  corroborative  of  it,  in  that  it  confers  an  option  in  favour 
of  two  of  the  sons  to  purchase  all  of  the  shares  which,  according 
to  the  “trust”,  were  to  be  divided  equally  among  the  children. 
If  there  really  was  such  a “trust”,  I should  have  thought  that 
the  appellant  Louis  Owen  Pocock  would  have  raised  with  the 
testatrix,  at  the  time  of  the  making  of  the  1930  will,  the  propriety, 
and  desirability  of  mentioning  the  “trust”  therein  but  he  does^ 
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not  appear  to  have  done  so.  This  appellant  wrote  a letter  to  the 
respondent,  dated  20th  April  1944,  which  is  couched  in  what  I 
can  only  consider  very  strange  language  if,  in  fact,  the  testatrix 
had  previously,  as  alleged,  made  a declaration  of  the  “trust”;  in 
that  letter  this  appellant  points  out  that  his  brothers  are  not 
holders  of  any  shares  in  the  new  company  and  that  he  can  see 
no  advantage  in  discussing  company  affairs  with  them  and  he 
goes  on  to  say  that  if  the  respondent  has  “any  beneficial  interest” 
in  the  shares  of  the  testatrix  that  is  a matter  “to  be  settled”  with 
her.  There  are  also  other  expressions  in  the  letter  which  would 
seem  to  be  inconsistent  with  the  existence  of  the  alleged  “trust”. 
Letters  early  in  1939  from  the  appellant  Louis  Owen  Pocock  to 
his  sifter,  the  defendant  Kathleen  Peirsons,  relative  to  a claim 
then  being  made  against  the  estate  of  their  father  for  payment 
of  succession  duty,  are  inconsistent  with  the  existence  of  any 
such  “trust”.  Releases  in  favour  of  the  testatrix  in  the  estate 
of  the  father,  executed  by  the  appellant  Louis  Owen  Pocock 
among  others,  are  also  inconsistent  with  the  claim  now  put 
forward.  Nor  can  I perceive  any  unequivocal  reference  to  the 
alleged  trust  in  the  letter  from  the  respondent  to  this  appellant, 
dated  26th  April  1944.  In  brief,  the  evidence  upon  this  issue  is 
altogether  so  vague  and  unsatisfactory  as  to  be  wholly  uncon- 
vincing. I dismiss  it  from  further  consideration  and  turn  to  the 
facts  relative  to  the  other  issues. 

The  testatrix  died  at  her  home  in  Toronto  on  the  25th  July 
1947,  at  the  age  of  eighty-four.  In  her  lifetime  she  executed  four 
testamentary  documents.  The  first  is  a will  dated  16th  December 
1930  (ex.  6),  whereby  she  divided  the  residue  of  her  estate 
(which  included  her  shares  in  the  old  company)  into  six  equal 
parts  to  go  as  to  one  of  such  parts  respectively  to  or  for  the 
benefit  of  each  of  her  five  sons  and  one  daughter.  The  will  also 
contained  an  option  in  favour  of  two  of  the  sons  to  purchase  the 
testatrix’s  shares  in  the  old  company.  This  will  was  prepared 
by  the  late  A.  H.  Murphy,  K.C.,  and  the  executors  therein  named 
were  the  appellant  Louis  Owen  Pocock  and  the  respondent.  The 
next  will  is  dated  20th  June  1939  (ex.  7),  similarly  dividing  the 
residue  of  her  estate  among  her  children  but  without  any  trust 
as  to  the  shares  of  two  of  her  children  and  without  any  option. 
This  will  was  prepared  by  the  late  R.  H.  Greer,  K.C.  A trust 
company  is  therein  named  as  sole  executor.  The  third  is  the 
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will  dated  25th  May  1946  (ex.  1).  This  will  divides  the  shares  of 


the  testatrix  in  the  capital  stock  of  the  new  company  equally 
among  her  sons,  the  defendant  Philip  Justin  Pocock  and  the 
respondent  and  her  daughter,  the  defendant  Kathleen  Parsons. 
The  respondent  and  the  defendant  Kathleen  Parsons  are  named 
herein  are  executors.  Before  the  date  of  the  execution  of  this 
will  the  son  William  had  died,  without  leaving  any  issue,  and 
the  son  Hubert  had  died  leaving  issue.  There  is  no  provision  in 
this  will  in  favour  of  the  son,  the  appellant  Louis  Owen  Pocock, 
or  of  the  other  appellants,  the  children  of  the  deceased  son, 
Hubert  Pocock.  The  will  was  prepared  by  Mr.  C.  L.  Yoerger,  a 
solicitor  practising  in  Toronto.  Finally  there  is  a codicil  dated 
17th  July  1947  (ex.  5),  also  prepared  by  Mr.  Yoerger,  wherein 
the  respondent  is  named  as  the  sole  executor  and  wherein,  of 
the  testatrix’s  471  preferred  shares  of  the  capital  stock  of  the 
new  company,  the  defendant  Kathleen  Parsons  is  bequeathed  71 
and  the  defendant  Philip  Justin  Pocock  and  the  respondent  are 
each  bequeathed  200  shares.  Again,  no  provision  is  made  for  any 
of  the  appellants. 


At  the  outset  it  is  perhaps  as  well  to  review  what  has  been 
said  about  the  testatrix  herself.  Dr.  Perfect,  her  physician, 
speaking  of  his  observations  during  the  last  few  week  preceding 
the  death  of  the  testatrix,  describes  her  as  “quite  a strong  and 
determined  character”,  as  “cultured”,  “posted  on  current  events”, 
“highly  intelligent”.  Speaking  of  her  character  generally,  the 
late  Mr.  A.  H.  Murphy,  K.C.,  who  had  known  her  for  many 
years,  referred  to  her  in  certain  correspondence  appearing  among 
the  exhibits  as  an  “extremely  able  and  intelligent  woman”.  The 
appellant  Louis  Owen  Pocock,  in  his  pleading,  refers  to  her  as 
“a  bright  and  well  educated  woman”. 

In  1939,  before  the  reorganization  of  the  old  company,  out 
of  a total  of  1,500  common  shares  issued  and  outstanding  the  | 
testatrix  held  471.  The  appellant  Louis  Owen  Pocock  and  his  wife  3 i 
held  482Y2  and  526%  were  also  held  by  the  appellant  Louis  Owen 
Pocock  in  special  circumstances  to  which  detailed  reference  will 
later  be  made.  The  testatrix  was  then  residing  in  the  City  j 
London  and  being  dissatisfied  in  some  measure  with  the  manage-  * 'I 
ment,  by  the  appellant  Louis  Owen  Pocock,  of  the  affairs  of  V 
the  company,  in  June  of  1939  came  to  Toronto  and  consulted'  i| 
the  late  R.  H.  Greer,  K.C.  The  appellant  Louis  Owen  Pocock 
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says  that  the  only  dissatisfaction  ever  expressed  to  him  by  his 
mother  relative  to  the  affairs  of  the  company  was  her  recurring 
complaints  to  him  that  she  was  not  getting  “more  money”. 
However,  it  is  apparent  from  the  letters  written  to  the  company 
on  her  behalf  by  Mr.  Greer  that  her  complaints  or  the  reasons 
for  her  dissatisfaction  were  somewhat  more  specific,  including 
a complaint  that,  although  an  officer  and  director  of  the  company 
and  residing  in  London  where  the  affairs  of  the  company  were 
carried  on,  she  had  been  given  little  or  inadequate  information 
as  to  the  compemy’s  affairs;  Mr.  Greer  speaks  of  her  as  being 
“strangely  ignorant”  of  the  affairs  of  the  company.  As  a result 
of  Mr.  Greer’s  request  for  information,  the  appellant  Louis  Owen 
Pocock  came  to  Toronto  to  see  Mr.  Greer  and  as  the  correspond- 
ence shows,  Mr.  Greer,  among  other  matters,  seriously  questioned 
the  acquisition  by  the  appellant  Louis  Owen  Pocock  of  526% 
shares  of  the  capited  stock  of  the  company  through  the  use  of 
some  $61,500  of  the  company’s  funds,  it  having  been  explained 
by  this  appellant  to  Mr.  Greer  that  with  the  assent  of  all  share- 
holders, including  the  testatrix,  the  company’s  funds  had  been  so 
employed  to  secure  these  shares  from  persons  other  than  the 
immediate  family,  with  the  understanding  that  the  shares  were 
to  be  either  “retired”  or  divided  among  the  remaining  share- 
holders, including  the  testatrix,  pro  rata.  The  appellant  Louis 
Owen  Pocock  suggested  adjustment  of  this  situation  by  the 
incorporation  of  the  new  company  and  in  the  ensuing  two  months 
a reorganization  was  effected.  It  is  unnecessary  to  go  into  the 
full  details  of  this  reorganization  but  as  a result  thereof  the 
new  company  took  over  the  assets  of  the  old,  the  testatrix  for 
her  471  shares  of  the  common  stock  of  the  old  company  received 
471  non-cumulative  preferred  shares  of  the  new,  the  aforesaid 
526%  shares  in  the  name  of  the  appellant  Louis  Owen  Pocock, 
which  had  been  paid  for  by  company  funds,  were  not  replaced 
by  any  shares  of  the  new  company,  certain  other  shares  of  the 
old  company  were  “surrendered”  in  satisfaction  of  an  indebted- 
ness of  one  of  the  shareholders  to  the  old  company  and,  in  the 
result,  the  appellant  Louis  Owen  Pocock  and  his  wife  acquired 
a controlling  interest,  that  is  to  say,  a majority  of  the  issued 
shares  of  the  capital  stock  in  the  new  company. 

There  are  other  aspects  of  this  reorganization  which  should 
be  borne  in  mind.  According  to  the  appellant  Louis  Owen  Pocock, 
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the  fact  that  he  and  his  wife  were  acquiring  majority  control  in 
the  new  company  was  not  pointed  out  to  the  testatrix,  although 
she  attended  all  corporate  meetings  whereby  the  reorganization 
was  brought  about  and  executed  all  documents  and  minutes 
relative  to  the  reorganization  and  the  reorganization  was  carried 
through  under  the  advice  and  direction  of  the  late  Mr.  Murphy. 
Furthermore,  the  reorganization  appears  to  have  left  unexplained 
and  at  large,  so  to  speak,  certain  corporate  questions  as  between 
the  appellant  Louis  Owen  Pocock  and  the  old  company.  In  1932 
and  1933  substantial  dividends  had  been  declared  and  paid  by 
the  old  company.  What,  if  anything,  was  done  with  respect  to 
the  dividends  on  the  526 1/2  shares?  Again,  early  in  the  1930’s 
the  appellant  Louis  Owen  Pocock  secured  advances  to  himself  of 
some  $6,500  of  the  old  company’s  funds,  apparently  without 
interest,  which  he  used  in  partial  payment  of  the  cost  of  a new 
residence  he  then  acquired.  No  specific  mention  is  made  of  this 
transaction  in  the  reorganization  proceedings.  Shortly  after  the 
completion  of  the  reorganization,  the  records  of  the  old  company, 
including  minute-book,  cancelled  cheques,  share  certificates  and 
stock-transfer  book  were  destroyed  by  or  under  the  direction  of 
the  defendant  Louis  Owen  Pocock.  This,  he  says,  was  done  under 
advice  of  the  late  Mr.  Murphy  that  it  would  be  in  order  to  do 
so  and  because  the  new  company  was  pressed  for  storage  space. 
The  appellant  Louis  Owen  Pocock  says  that  in  seeking  this  advice 
from  Mr.  Murphy  he  did  not  point  out  to  Mr.  Murphy  that  the 
records  contained  references  to  the  $6,500  transaction,  nor,  it 
would  seem,  what  the  position  was  as  to  payment  (and,  if  so,  to 
whom)  or  non-payment  of  dividends  on  the  526%  shares. 


Shortly  after  the  1939  reorganization  the  testatrix  came  to 
reside  by  herself  in  an  apartment  in  Toronto.  Reference  has 
already  been  made  to  the  fact  that  in  June  1939,  she  had  con- 
sulted Mr.  Greer  about  company  affairs  and  had  made  her  will. 
She  also,  upon  returning  to  London  in  that  month,  executed  a 
power  of  attorney  in  favour  of  the  respondent,  empowering  him 
generally  to  inquire  into  and  look  after  her  interests  in  the  old 
company.  In  1943  the  testatrix  broke  her  hip.  Her  only  income- 
producing  asset  was  her  block  of  shares  in  the  new  company. 
The  appellant  Louis  Owen  Pocock  arranged  to  forward  funds  to 
be  managed  by  the  respondent  in  a trust  account  to  be  opened  by 
the  respondent  for  the  purpose  of  defraying  or  helping  to  defray 
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the  testatrix’s  expenses.  Correspondence  relative  to  this  account 
does  not  clearly  indicate  whether  the  appellant  Louis  Owen 
Pocock  intended  that  the  sums  credited  therein  should  be  treated 
as  contributions  by  him  personally  towards  his  mother’s  ex- 
penses, or,  on  the  other  hand,  were  to  be  regarded  as  advanced 
by  the  new  company  upon  the  testatrix’s  credit.  At  any  rate 
the  deposits  were  continued  until  the  month  of  April  1946  and 
interim  monthly  payments  as  advances  against  future  dividends 
on  the  testatrix’s  preferred  shares  in  the  old  company  also  were 
made  to  her  until  the  same  date. 

The  company  reorganization  had  not  put  the  testatrix’s  mind 
at  rest  concerning  company  affairs.  In  March  1945  she  called 
upon  G.  W.  Mason,  K.C.,  and  gave  him  written  instructions  to 
investigate  these  affairs  in  her  behalf.  Mr.  Mason’s  firm  issued 
a writ  in  the  following  July,  attacking  the  reorganization  and 
setting  up  other  claims  by  the  testatrix.  It  is  clear  that  Mr. 
Mason  kept  the  testatrix  advised  as  to  the  progress  of  his  inves- 
tigation and  as  to  the  progress  of  the  action  by  detailed  corre- 
spondence directly  with  her.  It  is  also  evident  that  the  re- 
spondent, his  wife,  the  defendant  Kathleen  Parsons  and  Mr. 
Parsons  actively  endeavoured  to  gather  information  in  further- 
ance of  the  lawsuit.  Eventually,  after  pointing  out  the  difficulties 
of  proof  involved,  Mr.  Mason  recommended  settlement  of  the 
action  and  finally  its  discontinuance.  I quote  in  part  from  his 
letter  to  the  testatrix,  dated  10th  January  1947 : 

“Your  son  [that  is,  the  appellant  Louis  Owen  Pocock]  is 
apparently  endeavouring  to  make  things  as  difficult  for  you  as 
he  can  by  cutting  off  all  payments  to  you. 

“I  do  not  know  whether  it  is  now  possible  to  make  any  settle- 
ment with  your  son.  If  he  will  not  make  a settlement  we  could 
ask  the  court  for  leave  to  discontinue  the  action,  in  which  event 
you  would  have  to  pay  what  costs  your  son  would  tax  against 
you  to  date,  which  would  be  considerable  but  much  less  than 
would  be  the  case  if  there  were  a long  trial.” 

In  April  1946  (the  exact  dates  do  not  appear)  the  testatrix, 
as  plaintiff  in  the  action,  was  examined  for  discovery  for  many 
hours,  extending  over  two  successive  days. 

On  the  29th  of  that  month  the  appellant  Louis  Owen  Pocock 
by  letter  to  the  respondent,  advised  that:  “In  view  of  the  con- 
dition that  has  arisen  it  is  necessary  to  close  the  intrust  account 
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that  you  are  operating  on  mother’s  behalf.”  Thereafter  the  trust 
account  was  discontinued  and  any  dividends  declared  and  payable 
on  the  testatrix’s  preferred  shares  were  simply  credited  by  the 
company  against  the  testatrix’s  indebtedness  to  the  company 
claimed  to  comprise  the  advances  to  her  against  future  dividends 
plus  the  total  of  the  sums  which  had  been  paid  into  the  trust 
account.  As  a result  the  testatrix  received  no  more  income  from 
the  new  company.  In  September  1946  the  testatrix  was  informed 
by  the  secretary  of  the  company  that  she  had  been  removed  from 
the  board  of  directors  and  that  her  grandson,  Neil  O.  Pocock, 
one  of  the  children  of  her  son  Hubert  Pocock,  had  been  appointed 
to  the  board.  In  December  1946  the  company,  under  the  hand 
of  her  grandson,  acknowledged  receipt  of  a registered  letter  from 
the  testatrix.  This  letter  apparently  is  not  now  available  but  it 
is  apparent  from  the  company’s  letter  in  reply  and  the  company’s 
further  letter  a few  days  later,  that  the  testatrix  was  inquiring 
as  to  her  dividends.  She  was  advised  in  these  letters  that  a 
dividend  for  the  fiscal  year  had  been  declared,  that  her  share 
thereof  had  been  applied  against  her  account  and  that  she  still 
owed  the  company  $3,000. 


It  is  perhaps  not  without  significance  that  within  a week  of 
the  discontinuance  of  the  trust  account  on  29th  April  1946  and 
shortly  after  what  appears  to  have  been  a trying  experience  in 
her  examination  for  discovery,  the  testatrix,  by  letter  dated  4th 
May  1946,  requested  Mr.  Yoerger  to  arrange  with  her  for  the 
preparation  of  her  will.  Mr.  Yoerger,  by  telephone  communica- 
tion to  the  testatrix,  arranged  an  appointment  with  her  at  her 
apartment  for  the  evening  of  15th  May  1946.  On  that  evening  he 
was  admitted  to  the  apartment  by  the  testatrix  herself.  No  one 
else  was  present.  Mr.  Yoerger  gave  it  in  evidence  that  they  went 
to  the  living-room,  where  he  asked  her  about  her  will  and  what 
she  wanted.  He  says  that  she  mentioned  to  him  the  trouble  she 
was  having  with  her  son  Louis  (the  appellant  Louis  Owen 
Pocock)  and  the  litigation  in  which  she  was  involved  with  the 
company.  He  asked  her  what  estate  she  had  and  she  spoke  of 
her  471  shares  in  the  new  company.  She  mentioned  that  at  one 
time  she  had  had  30  shares  “more  than  that”,  but  that  she  had 
sold  these  to  the  appallent  Louis  Owen  Pocock  years  ago  at  $100 
a share,  as  she  needed  the  money.  Mr.  Yoerger  deposed  further 
that  upon  his  asking  her  how  she  wanted  her  estate  left  she 
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proceeded  to  give  him  her  instructions  and  that  he  made  a note 
of  those  instructions.  The  instructions  are  ex.  3.  The  instructions 
note  the  names  of  those  to  be  executors,  the  desired  distribution 
of  the  testatrix’s  shares  in  the  new  company,  and  go  on  to  state: 
'‘Wishes  Louis  Pocock,  son,  of  London  left  out  because  he  has 
made  all  trouble  for  her,  and  cause  of  litigation  and  always  had 
everything  since  Uncle  Phil  died  in  1928.  No  suggestion  by  any 
member  of  family  as  to  how  will  should  be  made. 

“When  Phil  died  Louis  got  his  shares  together  with  nephew 
Phillip.  John  Pocock,  husband  of  Lucie  J.  Pocock,  owned  471 
I shares  plus  other  30  shares  which  Louis  bought  from  L.J.P.  at 
j $100.00  per  share. 

“Louis  not  being  left  shares  because  he  already  has  a number 
I of  shares — part  of  which  received  from  his  Uncle  Phillip. 

“Personal  belongings  to  be  itemized  and  left  to  certain 
beneficiaries — To  executors  to  divide  amongst  the  members 
of  my  family  as  I shall  in  a letter  to  my  executors  direct, 
j “Residue  divided  equally  amongst  three  children  above  men- 
tioned. Hubert’s  children  have  had  good  educations  and  profes- 
sions and  are  able  to  look  after  themselves.” 

Mr.  Yoerger  says  that  the  note  he  made,  “No  suggestion  by 
any  member  of  family  as  to  how  will  should  be  made”,  was 
recorded  by  him  as  the  result  of  a question  he  had  asked  the 
testatrix;  his  exact  evidence  is  “that  is  a question  I asked  her”. 
He  says  that:  “[She  was]  a very  bright,  determined  woman. 
In  other  words,  she  gave  me  the  impression  that  she  knew  what 
she  wanted  and  what  she  was  going  to  do  and  that  no  one  is 
going  to  influence  her.”  He  then  went  on  to  say  that  sub- 
sequently the  testatrix  came  to  his  office  and  executed  the  will 
dated  25th  May  1946,  which  he  had  prepared  according  to  the 
instructions  he  had  received  from  her.  Mr.  Yoerger  produced  a 
letter  of  instructions  from  the  testatrix  to  her  executors  as  to 
the  disposition  of  her  household  goods  and  furniture.  He  thinks 
that  the  testatrix  had  this  with  her  when  she  came  to  his  office 
to  execute  the  will,  but  his  recollection  as  to  this  is  not  clear. 

The  immediate  circumstances  surrounding  the  preparation 
and  execution  of  the  codicil  dated  17th  July  1947  require  review. 
Mr.  Yoerger  says  that  on  the  evening  of  the  16th  July  the  wife 
of  the  respondent,  namely,  Margaret  Pocock,  telephoned  from 
the  testatrix’s  apartment  to  him  at  his  home  and  told  him  that 
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the  testatrix  wished  to  make  a change  in  her  will.  Mr.  Yoerger 
replied  that  he  would  like  to  get  these  instructions  direct  from 
the  testatrix,  but  says  that  Margaret  Pocock  stated  that  the 
testatrix  was  not  able  to  talk  over  the  telephone  but  that  she — 
Margaret — would  relay  the  instructions.  He  said  the  instructions 
he  received  in  this  manner  are  accurately  reflected  in  the  terms 
of  the  codicil.  Mr.  Yoerger  prepared  the  codicil  in  his  office  the 
next  day  and  went  to  see  the  testatrix  at  her  apartment  at  noon 
of  that  day.  There  were  present  in  the  apartment  Margaret 
Pocock,  her  son,  the  nurse  (Mrs.  Hibberd)  and  the  testatrix.  Mr. 
Yoerger  was  accompanied  by  his  secretary,  Mrs.  Wilmot.  The 
testatrix  was  in  bed.  Mr.  Yoerger  and  his  secretary  went  into 
the  bedroom  and  were  closeted  alone  with  the  testatrix.  Mr. 
Yoerger  sat  down  by  the  bed  and  read  the  codicil  to  the  testatrix 
“carefully  and  slowly”  and  “asked  her  if  the  codicil  expressed  her 
wishes  in  the  manner  in  which  she  wanted  her  will  changed,  and 
she  said  ‘yes’  He  asked  her,  “Do  you  understand  what  you  are 
doing?”  and  she  said,  “Certainly  I do”.  He  says  the  testatrix 
was  not  sure  whether  or  not  she  could  sign  her  name  and  that  she 
said  that  she  was  not  able  to  sit  up  without  help.  Mrs.  Hibberd 
was  called  in  and  assisted  the  testatrix  to  sit  up  in  her  bed  where 
she  affixed  her  mark  to  the  codicil.  Mr.  Yoerger  says  that 
immediately  after  the  execution  of  the  codicil  the  testatrix  said, 
“That  is  something  I wanted  to  do  for  a long  time”.  She  was, 
he  says  “perfectly  all  right”;  “her  mind  was  clear  and  she  could 
talk  quite  clearly  and  distinctly  and  knew  what  she  was  doing”. 
The  interview  lasted,  he  thinks,  some  twenty  minutes  or  more. 
Her  heEiring,  he  said,  was  perfect  and  her  enunciation  “very 
clear”. 


Mrs.  Hibberd,  who  was  called  into  the  bedroom  at  the  time 
of  the  execution  of  the  codicil,  had  been  a member  of  the 
testatrix’s  household  since  1943  as  a companion-housekeeper  and 
to  do  what  nursing  might  be  necessary.  She  confirmed  Mr. 
Yoerger’s  evidence  and  in  addition  gave  evidence  of  statements 
made  by  the  testatrix  to  her  and  to  Margaret  Pocock  touching 
upon  her  reasons  for  having  made  the  changes  in  her  will  as 
reflected  in  the  codicil.  Mrs.  Hibberd  says  that  the  testatrix 
requested  that  she — ^Mrs.  Hibberd — be  called  into  the  bedroom, , 
as  the  testatrix  wanted  her  to  hear  what  she  had  to  say  and 
that  what  the  testatrix  said  was  that  she  had  changed  her  will 
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because  she  wanted  her  son  in  Sudbury  (Philip  Justin  Pocock) 
to  get  more;  according  to  Mrs.  Hibberd,  the  testatrix  also  stated 
the  reasons  which  had  moved  her  to  alter  her  daughter’s  (the 
I defendant  Kathleen  Parsons)  interests  under  the  will.  I have 
not  attempted,  by  any  means,  to  relate  Mrs.  Hibberd’s  evidence 
in  full  upon  this  subject  but  have  merely  given  the  main  effect 
of  it.  Mrs.  Hibberd  received  a legacy  of  $300  under  the  codicil 
“in  appreciation  of  her  many  acts  of  kindness  to  me”. 

The  appellant  Louis  Owen  Pocock  claims  that  the  respondent 
and  his  wife,  over  a period  of  years,  unduly  influenced  the  mind 
I and  will  of  the  testatrix  against  him,  the  appellant,  by  constantly 
I reiterating,  in  the  presence  of  the  testatrix,  false  and  malicious 
charges  of  dishonesty  and  mismeinagement  on  the  part  of  the 
appellant  in  the  affairs  of  the  old  or  the  new  company,  in  this 
way  deliberately  poisoning  the  mind  of  the  testatrix.  The  other 
appellants  charge  the  respondent  and  his  wife  with  having 
poisoned  the  mind  of  the  testatrix  against  their  father,  the  late 
Hubert  Pocock  and  against  them  as  members  of  their  father’s 
family.  While  both  of  these  charges  appear  in  the  respective 
pleadings  of  the  appellants,  little  or  no  effort  was  made  at 
I trial  to  substantiate  any  such  charge  pertaining  to  Hubert  or 
I to  the  family  of  Hubert.  There  was  considerable  evidence  that 
I respondent  had  made  charges  of  mismanagement,  or  even  worse, 
against  the  appellant  Louis  Owen  Pocock  in  the  presence  of  the 
testatrix.  The  charges  which  it  is  alleged  were  so  made  have  to 
j do  with  the  alleged  personal  use  by  the  appellant  Louis  Owen 
Pocock  of  the  company  funds,  with  the  alleged  payment  by  the 
company  of  a salary  to  his  wife,  with  irregular  practice  by 
this  appellant  in  connection  with  certain  retail  outlets  owned 
I by  the  company,  and  with  wrongful  acquisition  by  him 
I of  control  of  the  new  company.  The  matters  of  salary  to  the 
I wife  and  management  of  the  retail  outlets  are  mentioned  as  early 
I as  June  1939  in  the  late  Mr.  Greer’s  correspondence  with  the 
I appellant  on  behalf  of  the  testatrix,  and  to  a person  of  the 
! apparent  intelligence  of  the  testatrix  would  seem  to  have  been 
! adequately  disposed  of  by  Mr.  Greer’s  investigation.  The  other 
allegations  said  to  be  the  gist  of  the  respondent’s  “charges”  in 
truth  would  appear  to  have  more  than  a little  justification  in  the 
sense  that  the  conduct  of  the  appellant  Louis  Owen  Pocock  in 
certain  aspects  of  the  company’s  management,  coupled  with 
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lack  of  adequate  explanation  by  him,  were  matters  of  great 
interest  and  concern  to  the  testatrix  and  to  the  members  of  the 
family  on  her  behalf. 

The  evidence  in  support  of  testamentary  capacity  in  the  full 
legal  meaning  of  that  term  and  of  due  execution  is  overwhelming 
and  the  findings  made  by  the  learned  trial  judge  in  this  respect 
ought  not  to  be  disturbed.  Among  other  findings,  he  has  found 
specifically  that  the  testatrix  knew  and  approved  of  the  contents 
of  the  will  and  of  the  codicil.  The  allegations  of  undue  influence 
are  levelled,  as  I have  said,  against  both  the  respondent  and  his 
wife  Margaret  Pocock.  Margaret  Pocock  was  examined  and 
cross-examined  at  great  length.  Her  evidence  was  accepted  by 
the  learned  trial  judge.  In  many  material  particulars  it  is  cor- 
roborated by  the  evidence  of  Mr.  Yoerger,  of  Dr.  Perfect  and 
of  Mrs.  Hibberd,  whose  evidence  also  was  accepted  by  the  trial 
judge  without  reservation.  In  other  words,  so  far  as  the  giving 
of  the  instructions  for  the  will  and  for  the  codicil  is  concerned, 
the  state  of  mind  of  the  testatrix  and  the  part  played  by  Mar- 
garet Pocock  have  been  explained  fully  and  convincingly  and 
the  charge  of  undue  influence  as  against  Margaret  Pocock  fails 
completely  in  all  its  aspects  for  lack  of  proof.  It  has  not  been 
shown  in  evidence  that  the  respondent  himself  was  either  instru- 
mental in  obtaining  or  in  preparing  the  two  testamentary  docu- 
ments in  question  or  either  of  them,  nor  was  he  present  at  their 
execution.  The  case  as  against  him  stands  or  falls  upon  the 
evidence  concerning  the  charges  he  made  against  the  appellant 
Louis  Owen  Pocock  in  the  presence  of  the  testatrix  and  as  to 
the  effect,  if  any,  these  charges  had  upon  her  mind. 

The  learned  trial  judge  concluded  in  effect  that  to  find  that 
the  allegations  of  undue  influence  made  against  the  respondent 
had  been  substantiated  required  entry  into  the  realm  of  specula- 
tion and  departure  from  the  realm  of  actual  proof.  With  this  I 
respectfully  agree.  In  the  judgment  of  the  Privy  Council  as 
delivered  by  Lord  Robson  in  Bur  Singh  et  dl.  v.  Uttam  Singh 
et  at  (1910),  L.R.  38  Ind.  App.  13,  the  following  passage  appears 
atp.  22: 

“So  far  as  the  charge  of  undue  influence  is  concerned,  all  | 
that  is  shewn  on  the  part  of  those  attacking  the  will  is  that  there  | 
was  motive  and  opportunity  for  the  exercise  of  such  influence 
by  the  defendants,  and  that  some  of  them  in  fact  benefited  by  * f 
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the  will  to  the  exclusion  of  other  relatives  of  equal  or  nearer 
degree.  Circumstances  of  that  character  may  sometimes  suggest 
suspicion,  and  would  certainly  lead  the  Court  in  the  present  case 
to  scrutinize  with  special  care  the  evidence  of  those  who  pro- 
pound the  will;  but  in  order  to  set  it  aside  there  must  be  clear 
evidence  that  the  undue  influence  was  in  fact  exercised,  or  that 
the  illness  of  the  testator  so  affected  his  mental  faculties  as  to 
make  them  unequal  to  the  task  of  disposing  of  his  property.” 

In  the  case  at  bar  there  is  ample  indication  that  the  relations 
existing  over  a long  period  of  years  among  the  children  of  the 
testatrix  were  far  from  harmonious;  the  letters  of  the  appellant 
Louis  Owen  Pocock  to  be  found  among  the  exhibits  reflect  the 
fact  that  some,  if  not  all,  of  the  members  of  the  family,  at  various 
times,  felt  that  his  management  of  the  company’s  affairs,  in 
some  aspects  at  least,  required  explanation.  This  feeling  well 
may  have  been  encouraged  by  the  difficulty  encountered  by  the 
testatrix  in  securing  complete  or  detailed  information  from  this 
appellant.  The  testatrix  herself  has  given  her  reasons  for  the 
changes  in  her  testamentary  dispositions.  She,  of  course,  was 
not  required  to  do  so  but  the  reasons  she  did  give,  when  viewed 
in  the  light  of  the  facts  as  they  existed  at  the  relevant  times, 
makes  it  impossible,  in  my  respectful  view,  to  say  that  the  case 
for  undue  influence  has  been  made  out  against  the  respondent. 
Suspicion  by  someone  of  the  exertion  of  undue  influence  is  not 
proof,  and  all  that  exists  here  is  such  a suspicion  in  the  minds 
of  the  appellants,  deflned  by  Dr.  Johnson  in  his  famous  dictionary 
as  “the  imagination  of  something  ill  without  proof”. 

Counsel  for  the  appellants  stress  the  fact  that  the  respondent 
was  not  called  as  a witness  at  the  trial  and  submit  that  as  a 
person  receiving  progressively  greater  beneflts  under  the  testa- 
mentciry  documents  in  question,  the  respondent  had  an  onus  cast 
upon  him  to  justify  the  righteousness  of  the  transaction.  They 
referred  to  Barry  v.  Butlin  (1838),  2 Moore  P.C.C.  480,  12  E.R. 
1089;  Fulton  et  al.  v.  Andrew  et  al.  (1875),  L.R.  7 H.L.  448, 
and  Tyrrell  v.  Painton  et  al.,  [1894]  P.  151.  But  in  each  of  those 
cases  the  person  taking  large  beneflts  under  the  will  was  instru- 
mental in  obtaining  or  preparing  it  and,  as  has  been  said  already, 
I do  not  think  the  respondent  was  in  that  position.  I think  that 
once  due  execution,  testamentary  capacity  and  knowledge  and 
appreciation  by  the  testatrix  of  the  contents  of  the  will  and 
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of  the  codicil  were  proved  by  those  propounding  the  will  and 
codicil,  the  onus  of  displacing  the  case  thus  made  lay  upon  those 
alleging  undue  influence.  The  submission  thus  made  by  counsel 
for  the  appellants  was  expressly  rejected  by  their  Lordships  in 
the  Privy  Council  in  Craig  v.  Lamoureux^  [1920]  A.C.  349,  50 
D.L.R.  10,  [1919]  3 W.W.R.  1011.  I quote  from  their  Lordships’ 
judgment  delivered  by  Viscount  Haldane  at  p.  356.  After  stating 
the  exact  submission  in  precisely  the  form  urged  upon  us,  to 
which  effect  had  been  given  by  the  majority  of  the  judges  in  the 
Supreme  Court  of  Canada,  he  had  this  to  say: 

“No  doubt  a principle  such  as  that  relied  on  by  the  majority 
of  the  learned  judges  in  the  Supreme  Court  of  Canada  is  one 
which  is  very  readily  applied  in  cases  of  gifts  inter  vivos.  But 
as  Lord  Penzance  pointed  out  in  Parfitt  v.  Lawless,  L.R.  2 P. 
& D.  462,  it  is  otherwise  in  cases  of  wills : When  once  it  is  proved 
that  a will  has  been  executed  with  due  solemnities  by  a person  of 
competent  understanding  and  apparently  a free  agent,  the  burden 
of  proving  that  it  was  executed  under  undue  influence  rests  on 
the  party  who  alleges  this.  It  may  well  be  that  in  the  case  of  a 
law  agent,  or  of  a stranger  who  is  in  a confidential  position,  the 
Courts  will  scan  the  evidence  of  independent  volition  closely,  in 
order  to  be  sure  that  there  has  been  thorough  understanding 
of  consequences  by  the  testator  whose  will  has  been  prepared 
for  him.  But  even  in  such  an  instance  a will,  which  merely 
regulates  succession  after  death,  is  very  different  from  a gift 
inter  vivos,  which  strips  the  donor  of  his  property  during  his 
lifetime.  And  the  Courts  have  in  consequence  never  given  to 
the  principle  to  which  the  learned  judges  refer  the  sweeping 
application  which  they  have  made  of  it  in  the  present  case.” 

Again  I quote  from  p.  357 : 

“As  was  said  in  the  House  of  Lords  when  Boyse  v.  Ross- 
horough  (1856),  6 H.L.  Cas.  2,  49,  10  E.R.  1192,  was  decided 
in  order  to  set  aside  the  will  of  a person  of  sound  mind,  it  is 
not  sufficient  to  show  that  the  circumstances  attending  its  execu- 
tion are  consistent  with  the  hypothesis  of  its  having  been  ob- 
tained by  undue  influence.  It  must  be  shown  that  they  are  in- 
consistent with  a contrary  hypothesis.  Undue  influence,  in  order 
to  render  a will  void,  must  be  an  influence  which  can  justly 
be  described  by  a person  looking  at  the  matter  judicially  to  have 
caused  the  execution  of  a paper  pretending  to  express  a testator’s 


C.A. 


Pocock  V.  Pocock  et  aL 


Aylesworth  J.A.  175 


mind,  but  which  really  does  not  express  his  mind,  but  something 
else  which  he  did  not  really  mean.  . . . 

‘‘It  is  also  important  in  this  connection  to  bear  in  mind  what 
was  laid  down  by  Sir  James  Hannen  in  W ingrove  v.  Wingrove 
(1885),  11  P.D.  81,  and  quoted  with  approval  by  Lord  Macnagh- 
ten  in  delivering  the  judgment  of  this  board  in  Baudains  v. 
Richardson,  [1906]  A.C.  169,  that  it  is  not  sufficient  to  establish 
that  a person  has  the  power  unduly  to  overbear  the  will  of  the 
testator.  It  must  be  shown  that  in  the  particular  case  the  power 
was  exercised,  and  that  it  was  by  means  of  the  exercise  of  that 
I power  that  the  will  was  obtained.” 

I Barry  v.  Butlin,  supra;  Fulton  et  al.  v,  Andrew  et  at,  supra, 

I and  Tyrrell  v.  Painton  et  al.,  supra,  were  considered  exhaustively 
j by  our  own  Supreme  Court  in  Riach  et  al.  v.  Ferris,  [1934] 

I S.C.R.  725,  [1935]  1 D.L.R.  118.  Crocket  J.,  in  whose  judgment 
; all  members  of  the  Court  concurred,  after  reviewing  these  three 
I authorities  in  detail,  states  the  rule  as  to  onus  prohandi  at  p. 
736  as  follows: 

“Assuming  that  in  the  case  in  behalf  of  a plaintiff  seeking  to 
^ establish  the  validity  of  a will,  there  may  be  such  circumstances 
of  apparent  coercion  or  fraud  disclosed  as,  coupled  with  the 
testator’s  physical  and  mental  debility,  raise  a well-grounded 
suspicion  in  the  mind  of  the  court  that  the  testator  did  not 
really  comprehend  what  he  was  doing  when  he  executed  the 
will,  and  that  in  such  a case  it  is  for  the  plaintiff  to  remove  that 
suspicion  by  affirmatively  proving  that  the  testator  did  in  truth 
appreciate  the  effect  of  what  he  was  doing,  there  is  no  question 
that,  once  this  latter  fact  is  proved,  the  onus  entirely  lies  upon 
those  impugning  the  will  to  affirmatively  prove  that  its  execution 
was  procured  by  the  practice  of  some  undue  influence  or  fraud 
I upon  the  testator.  This,  it  seems  to  me,  is  the  real  effect  of  the 

I three  cases  upon  which  the  learned  trial  judge  relied,  and  is 

precisely  the  principle  stated  by  Lord  Chancellor  Cranworth 
in  Boyse  v.  Rossborough,  and  distinctly  approved  by  the  Judicial 
Committee  of  the  Privy  Council  in  Craig  v.  Lamoureux.  . . . ” 
j I venture  to  state  that  no  clearer  exposition  of  those  prin- 
I ciples  which  ought  to  govern  judicial  consideration  of  the  facts 
in  any  case  wherein  is  alleged  the  exercise  of  undue  influence 
upon  the  mind  of  a testator  is  to  be  found  than  in  Baudains 
V.  Richardson,  supra;  Wannamaker  v.  Livingston  (1918),  43 
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O.L.R.  243;  Craig  v.  Lamoureux,  supra,  and  RIojcJi  et  al.  v, 
Ferris,  supra.  I have  cited  these  chronologically  because  when 
considered  in  that  order  they  demonstrate  the  development  of 
those  principles.  Applying  those  principles  to  the  facts  in  this 
case,  I would  dismiss  the  appeal  with  costs. 

By  leave,  an  appeal  was  taken  against  the  disposition  of  the 
earlier  costs  as  made  by  the  learned  trial  judge.  I think  his 
disposition  of  those  costs  was  correct  and  I would  not  interfere 
with  it. 

Appeal  dismissed  with  costs,  Henderson  J.A.  dissenting. 

Solicitors  for  the  defendant  Louis  Owen  Pocock,  appellant: 
Braden  d McAlister,  London. 

Solicitor  for  the  other  appellants:  William  H.  Fox,  London. 

Solicitor  for  the  plaintiff,  respondent:  Denison  d Foster, 
Toronto. 
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[COURT  OF  APPEAL.] 


The  City  of  London  v*  London  Club  Limited* 

Taxation  — Municipal  Business  Assessment  — Social  Club  — Whether 
Liable  to  Assessment  — Whether  Carrying  on  Business  — ‘‘Propri- 
etory or  other  club”  — The  Assessment  Act,  R.S.O.  1950,  c.  24, 
s.  6(1),  (2). 

Payment — Whether  Voluntary  or  Under  Compulsion — Threat  of  Penalty 
and  Distress — Whether  Intention  Present  to  Close  Transaction — 
Recovery  of  Money  Paid. 

The  plaintiff  municipality  sued  the  defendant  for  unpaid  1949  business 
tax,  and  the  defendant  counterclaimed  for  return  of  1950  business  tax 
paid  by  it  under  protest. 

Held,  the  action  should  be  dismissed  and  the  defendant  should  have 
judgment  on  its  counterclaim. 

Per  Hogg  and  Gibson  JJ.A.:  The  defendant,  although  it  was  incorporated 
and  every  member  was  required  to  own  shares  of  the  capital  stock, 
was  not  operated  with  a view  to  profit,  and  shareholders  never  re- 
ceived dividends  on  their  shares,.  The  club  therefore  was  not  a 
“business”  and  did  not  carry  on  a business.  Smith  v.  Anderson  (1880), 
15  Ch.  D.  247  at  258;  The  Rideau  Club  v.  The  City  of  Ottawa  (1907), 
15  O.L.R.  118,  applied.  Since  the  whole  object  of  s.  6 of  The  Assess- 
ment Act  was  the  levying  of  a tax  upon  persons  carrying  on  a 
business,  it  followed  that  the  defendant  was  not  within  the  ambit  of 
that  section.  It  could  not  be  said  to  be  taxable  under  subs.  2 of  s.  6, 
because  the  words  “proprietory  or  other  club”  in  that  subsection 
must  be  construed  ejusdem  generis,  as  embracing  only  clubs  that 
carried  on  with  a view  to  profit.  Subsection  12  of  s.  6 did  not  in  the 
circumstances  exclude  the  operation  of  the  ejusdem  generis  rule. 
Re  The  City  of  Toronto  and  Frankland  et  al.,  [1939]  O.R.  357, 
distinguished. 

As  to  the  counterclaim,  the  test  to  be  applied  in  connection  with  a pay- 
ment of  money  that  the  person  making  the  payment  was  not  bound 
to  pay  was  whether  the  payment  was  made  “under  the  compulsion 
of  urgent  and  pressing  necessity  or  of  seizure,  actual  or  threatened”, 
in  which  case  it  was  deemed  not  voluntary,  and  could  be  recovered, 
or  whether  it  was  made  “in  circumstances  implying  that  [the  maker] 
is  paying  it  voluntarily  to  close  the  transaction”,  in  which  case  it 
could  not  be  recovered.  Maskell  v.  Horner,  [1915]  3 K.B.  106,  applied. 
The  mere  fact  that  the  payment  was  made  “under  protest”  was  not 
conclusive,  but  in  all  the  circumstances  here  it  should  be  held  that 
the  defendant,  when  it  made  the  payment,  clearly  intended  to  keep 
alive  its  right  to  recover  the  sum  paid,  and  did  not  intend  to  give  up 
its  right  and  end  the  matter. 

Per  Aylesworth  J.A.:  The  defendant  club  was  not  liable  to  business 
assessment  on  the  single  ground  that  it  had  not  been  shown  that  it 
was  occupying  or  using  land  for  the  purpose  of,  or  in  connection 
with,  a business,  and  this  was  a condition  precedent  to  liability  under 
s.  6 of  The  Assessment  Act. 

As  to  the  counterclaim,  the  evidence  sufficiently  established  that  when 
the  payment  was  made  there  was  some  element  of  compulsion  con- 
fronting the  defendant,  and  its  actions  at  that  time  afforded  clear 
indication  of  its  intention  to  preserve  its  rights,  to  keep  open  the 
question  of  its  liability,  and  not  to  make  payment  as  a closing  of 
the  transaction. 

An  appeal  by  the  plaintiff  and  a cross-appeal  by  the  defend- 
ant from  the  judgment  of  MacRae  Co.  Ct.  J.,  of  the  County 
Court  of  the  County  of  Middlesex. 
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The  plaintiff  assessed  the  defendant  for  business  tax  for  the 
year  1949.  The  defendant  appealed  from  the  assessment  but,  to 
avoid  penalties,  paid  the  tax  under  protest  and  subject  to  the 
condition  that  if  the  appeal  was  decided  in  its  favour  the  amount 
paid  would  be  refunded.  The  appeal  was  allowed  by  MacRae 
Co.  Ct.  J.:  Bennett  v.  The  London  Club  Limited,  [1950]  O.W.N. 
357,  and  a refund  was  made  by  the  plaintiff.  Following  the 
decisions  in  Quance  v.  Thomas  A.  Ivey  d Sons,  Limited,  [19501 
O.R.  397,  [1950]  3 D.L.R.  656,  and  The  Town  of  Brampton  v. 
Hutchinson  et  al.,  [1950]  O.R.  491,  this  action  was  instituted, 
claiming  payment  of  the  1949  taxes,  amounting,  with  interest, 
to  $427.92.  The  defendant  counterclaimed  for  repayment  of 
1950  business  tax,  paid  by  it  under  protest  and  subject  to  a 
condition  similar  to  that  imposed  in  1949.  The  trial  judge  dis- 
missed both  the  action  and  the  counterclaim. 

13th  November  1951.  The  appeal  was  heard  by  Hogg,  Ayles- 
woRTH  and  Gibson  JJ.A. 

H.  R.  Davidson,  K.C.,  for  the  plaintiff,  appellant:  The  defend- 
ant is  an  incorporated  company,  and  every  member  is  required 
by  the  by-laws  to  be  a shareholder.  A shareholder  who  ceases 
to  be  a member  is  not  required  to  dispose  of  his  shares  and 
there  are  therefore  both  member  shareholders  and  non-member 
shareholders.  In  1950  there  were  1,109  issued  shares  and  approx- 
mately  330  members  and,  since  two  shares  are  required  to 
qualify  a shareholder  for  membership,  at  least  660  shares  must 
have  been  held  by  members.  It  is  true  that  there  has  never  been 
a dividend,  but  on  a winding-up  the  assets  would  be  distributed 
among  the  shareholders. 

The  relevant  statutory  provision  is  s.  6(2)  of  The  Assess- 
ment Act,  R.S.O.  1950,  c.  24.  This  provision  was  first  enacted 
in  1904  as  s.  10(1)  (e)  of  4 Ed.  VII,  c.  23.  After  the  decision 
in  The  Rideau  Club  v.  The  City  of  Ottawa  (1908),  15  O.L.R. 
118,  it  was  re-enacted  as  a separate  subsection  by  1910,  c.  88, 
s.  4(1),  in  substantially  the  present  form. 

This  club  is  supplying  meals  and  competing  with  businesses 
that  supply  meals.  What  the  Legislature  has  sought  to  do  is  to 
ensure  that  a members’  club  shall  pay  the  same  tax  as  is  paid 
by  a proprietory  club.  [Aylesworth  J.A.  : In  your  submission 
you  do  not  differentiate  between  a club  with  share  capital  and 
one  without?]  No.  The  test  is  whether  the  club  serves  meals. 
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The  trial  judge  held  that  the  words  ‘‘or  other’’  in  the  phrase 
“proprietory  or  other  club”  must  be  construed  according  to  the 
ejusdem  generis  rule.  If  the  word  “proprietory”  exhausts  the 
class  there  is  no  meaning  for  the  words  “or  other”.  The  ejusdem 
generis  rule  cannot  be  applied  unless  a genus  or  class  has  already 
been  described,  and  this  cannot  be  done  by  a single  word,  such 
as  “proprietory”:  Craies  on  Statute  Law,  4th  ed.  1936,  p.  169; 
Edmonton  National  System  of  Baking,  Limited  v.  The  Minister 
of  National  Revenue,  [1947]  Ex.  C.R.  231  at  249,  [1947]  C.T.C. 
169,  [1947]  4 D.L.R.  344;  In  re  Ellwood,  [1927]  1 Ch.  455; 
Maxwell  on  the  Interpretation  of  Statutes,  8th  ed.  1937,  p.  289; 
Ontario  Jockey  Club  v.  Toronto,  [1932]  O.R.  637  at  640,  [1932] 
4 D.L.R.  423,  affirmed  sub  nom.  The  City  of  Toronto  v.  Ontario 
Jockey  Club,  [1934]  S.C.R.  223,  [1934]  2 D.L.R.  254. 

Subsection  12  of  s.  6 is  indicative  of  the  intention  of  the 
Legislature  but  recourse  to  it  is  unnecessary  for  the  interpre- 
tation of  subs.  2. 

H.  E.  Manning,  K.C.  (E.  S.  Livermore,  K.C,,  with  him),  for 
the  defendant,  respondent:  The  appellant’s  whole  argument  is 
based  on  the  inapplicability  of  the  ejusdem  generis  rule;  in  our 
submission  it  is  clearly  applicable,  but  even  without  it  we  would 
not  be  liable.  Osier  J.A.  in  the  Rideau  Club  case,  supra,  speaks 
of  proprietory  clubs,  clubs  with  share  capital,  and  members’ 
clubs.  This  is  clearly  a members’  club,  regardless  of  the  form 
of  the  charter.  There  are  many  kinds  of  proprietory  clubs  but 
in  members’  clubs  privileges  are  enjoyed  by  all  members  what- 
ever their  relation  to  the  share  capital.  The  essence  of  such  a 
club  is  that  only  members  are  entitled  to  the  privileges  of  the 
club. 

There  is  a genus  of  proprietory  clubs,  and  there  are  other 
clubs  that  operate  in  a manner  similar  to  proprietory  clubs, 
e.g.  a members’  golf  club  which  allows  strangers  to  buy  green- 
tickets:  see  4 Halsbury,  2nd  ed.  1932,  p.  482,  para.  877,  note  b. 

If  the  words  “other  club”  in  s.  6(2)  are  not  interpreted  as 
ejusdem  generis  with  “proprietory  club”,  there  is  no  need  for 
the  words  “proprietory  or”  as  was  held  by  Denton  Co.  Ct.  J. 
in  an  unreported  judgment  in  Re  The  City  of  Toronto  and  The 
Toronto  Club,  5th  December  1935.  The  addition  of  the  word 
“proprietory”  when  the  enactment  was  recast  in  1910  restricted 
the  wide  meaning  that  might  formerly  have  been  attributed  to 
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the  word  “club”  alone.  The  decision  in  the  Rideau  Club  case  is 
applicable  a fortiori  under  the  subsection  in  its  present  form. 

This  construction  may  be  tested  in  another  way.  It  is  clear 
that  an  unincorporated  members’  club  is  not  a “person”  and  is 
therefore  not  assessable  under  s.  6(1)  of  The  Assessment  Act. 
Since  such  a club  is  not  a person,  and  according  to  the  Rideau 
Club  case  its  officers  do  not  carry  on  a business,  no  one  could 
be  assessed  for  business  tax  in  respect  of  its  operation  under 
s.  6(1).  Whatever  view  one  takes  of  s.  6(2),  it  cannot  have  been 
the  intention  of  the  Legislature  that  the  mere  accident  that  an 
incorporated  members’  club  is  a person  should  make  it  assess- 
able for  business  assessment  although  there  would  be  no  such 
liability  if  it  were  unincorporated. 

The  appellant  is  governed  by  s.  123  of  The  Assessment  Act. 
Whatever  might  be  said  with  respect  to  the  isolated  position 
of  subs.  2 in  s.  6,  where  a by-law  is  passed  to  adopt  the  pro- 
cedure made  optional  by  s.  123,  of  both  assessing  and  levying 
in  the  same  year,  all  that  the  municipality  can  do  is  to  enact 
a by-law  “for  taking  the  assessment  of  business”;  note  also  the 
references  to  “assessment  of  business”  in  subss.  4 and  5 of  s. 
123.  The  1949  rating  by-law  of  the  appellant  meant  that  no 
person  could  be  the  subject  of  business  assessment  who  did  not 
in  law  carry  on  a business,  whether  or  not  s.  6(2)  might,  when 
read  literally,  provide  for  such  an  assessment. 

The  key  to  business  assessment  is  to  be  found  in  the  provi- 
sions of  s.  6(1).  The  assessment  is  made  in  respect  of  the 
occupation  or  use  of  land  for  the  purpose  of,  or  in  connection 
with,  “any  business  mentioned  or  described  in  this  section”,  not 
merely  “in  this  subsection”.  I refer  also  to  subss.  3 and  12. 
Section  6(2)  must  be  interpreted  with  regaird  to  all  other  sub- 
sections of  s.  6,  which  deal  with  businesses  carried  on  for  profit. 
This  is  a case  for  the  application  of  the  rule  noscitur  a sociis. 
The  respondent  does  not  conduct  a business  within  the  meaning 
of  The  Assessment  Act,  and  s.  6 in  particular:  Inland  Revenue 
Commissioners  v.  Eccentric  Club,  Limited,  [1924]  1 K.B.  390 
at  421;  Smith  v.  Anderson  (1880),  15  Ch.  D.  247  at  258;  Shaw 
et  al.  V.  McNay  et  al.,  [1939]  O.R.  368  at  371,  [1939]  3 D.L.R. 
656. 

H.  R.  Davidson,  K.C.,  in  reply:  The  respondent  suggests  that 
the  effect  of  my  argument  is  that  the  words  “proprietory  or  ^ 
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other”  are  surplusage.  My  submission  is  that  they  were  in- 
serted to  gather  in  night-clubs,  drinking-clubs  and  other  so-called 
I “clubs”  that  are  not  true  clubs.  They  do  add  something  to  the 
meaning.  The  rule  noscitur  a sociis  is  the  same  as  the  ejusdem 
generis  rule:  Smelting  Company  of  Australia,  Limited  v.  Com- 
missioners of  Inland  Revenue,  [1897]  1 Q.B.  175  at  182. 

[The  Court  then  directed  that  argument  should  proceed  on 
the  cross-appeal.] 

E.  8,  Livermore,  K.C.,  for  the  defendant  (plaintiff  by  counter- 
claim), appellant:  The  appellant  received  our  cheque  for  the 
1950  taxes  and  cashed  it  with  full  knowledge  of  the  conditions 

j imposed  by  us.  This  was  not  a voluntary  payment.  [Ayles- 

I WORTH  J.A.:  Morally  speaking  there  might  be  some  obligation 

I to  honour  the  terms  of  your  letter,  but  it  does  not  follow  that 
I a legal  liability  resulted  from  the  cashing  of  the  cheque.]  All 
I can  say  is  that  this  was  clearly  not  a voluntary  payment,  since 
the  tax  notice  contained  a threat  to  distrain  and  to  impose 
interest  and  penalties:  Pillsworth  v.  Town  of  Cobourg,  65  O.L.R. 
541  at  545  et  seq.,  [1930]  4 D.L.R.  757. 

H.  R.  Davidson,  K.C.,  for  the  plaintiff  (defendant  by  counter- 
I claim) : The  condition  attached  to  the  payment  was  not  pleaded 

I as  a ground  of  recovery,  and  it  should  not  be  raised  now.  Apart 

I from  the  condition  this  was  clearly  not  a payment  under  com- 
i pulsion;  the  club  wished  to  avoid  penalty  and  interest  charges, 

j but  that  does  not  constitute  compulsion. 

i 
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17th  January  1952.  Hogg  J.A.: — The  appellant  municipal 
corporation  brought  action  against  the  respondent  club,  claiming 
that  the  respondent  was  indebted  to  it  for  business  tax  in  respect 
of  premises  known  as  no.  177  on  the  south  side  of  Queen’s 
Avenue  in  the  city  of  London  where  the  respondent  club  is 
located,  which  taxes,  payable  in  respect  of  the  year  1949  and 
amounting  with  interest  to  the  sum  of  $427.92,  were  unpaid. 
The  respondent  alleges  in  its  counterclaim  that  it  paid  to  the 
appellant,  under  protest  and  without  any  admission  of  liability, 
the  sum  of  $415.66  demanded  for  business  tax  for  the  year  1950. 
The  respondent  submitted  that  it  was  not  liable  for  assessment 
for  business  tax  for  that  year,  and  claimed  repayment  of  the 
aforesaid  amount  with  interest.  The  action  was  tried  by  His 
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Honour  Judge  Ian  MacRae  of  the  County  Court  of  the  County 
of  Middlesex,  who  delivered  judgment  on  the  1st  May  1951, 
dismissing  the  claim  of  the  appellant  and  the  counterclaim  of 
the  respondent.  The  appeal  and  cross-appeal  to  this  Court  were 
taken  by  the  respective  parties  from  the  aforesaid  judgment  of 
the  learned  County  Court  Judge. 

Section  8 of  The  Assessment  Act,  R.S.O.  1937,  c.  272  (now 
R.S.O.  1950,  c.  24,  s.  6),  deals  with  the  matter  of  business 
assessment,  and  the  governing  words  of  the  section  are  found 
in  the  following  words  of  subs.  1,  as  amended  by  1947,  c.  3,  s.  6: 

“Irrespective  of  any  assessment  of  land  under  this  Act,  every 
person  occupying  or  using  land  for  the  purpose  of,  or  in  con- 
nection with,  any  business  mentioned  or  described  in  this  section 
shall  be  assessed  for  a sum  to  be  called  ‘business  assessment’  to 
be  computed  by  reference  to  the  assessed  value  of  the  land  so 
occupied  or  used  by  him,  as  follows:” 

The  subsection  then  describes,  in  each  of  the  clauses  a to 
m inclusive,  a business  which  is  subject  to  assessment.  Sub- 
section 2 of  s.  8 provides  that : 

“Every  proprietory  or  other  club  in  which  meals  are  fur- 
nished, whether  to  members  or  others,  shall  be  liable  to  a 
business  assessment  for  a sum  equal  to  twenty-five  per  centum 
of  the  assessed  value  of  the  land  occupied  or  used  for  the 
purposes  of  the  club.” 

The  evidence  taken  at  the  trial  shows  that  the  respondent 
was  incorporated  by  letters  patent  of  the  Province  of  Ontario 
issued  on  the  2nd  December  1922.  The  capital  of  the  company 
consists  of  $100,000,  divided  into  2,000  shares  of  $50  each, 
and  the  purposes  and  objects  of  the  company  as  stated  in  the 
letters  patent  are  as  follows : 

“(a)  To  establish,  maintain  and  conduct  a Club  for  the  ac- 
commodation of  its  members  and  their  friends;  to  provide  a 
Club  house  and  other  conveniences  and  generally  to  afford  the 
members  and  their  friends  all  the  usual  privileges,  advantages, 
conveniences  and  accommodations  of  a Club;  to  promote  friendly 
and  social  intercourse  among  its  members;  and  to  do  all  such 
other  things  as  are  incidental  or  conducive  to  the  attainment 
of  the  above  objects; 

“(b)  To  acquire,  hold,  buy,  sell  and  dispose  of  real  and 
personal  property  of  every  nature  and  kind  whatsoever;  and 
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“(c)  To  develop  and  turn  to  account  any  land  acquired  by 
the  Company  or  in  which  it  is  interested,  particularly  by  laying 
out  and  preparing  the  same  for  building  purposes,  constructing, 
altering,  pulling  down,  decorating,  maintaining,  fitting  up  and 
improving  buildings  and  conveniences,  by  planting,  paving  and 
grading,  and  by  advancing  money  to  and  entering  into  con- 
tracts and  arrangements  of  all  kinds  with  the  builders,  tenants 
and  others  having  dealings  with  the  Company  in  connection 
therewith.” 

Evidence  was  given  by  the  secretary  of  the  club,  Mr.  E.  V. 
Little,  to  the  effect  that  if  a person  making  application  for 
membership  in  the  club  is  accepted,  the  applicant  is  required 
to  purchase  $100  in  amount  of  capital  stock  .of  the  company, 
also  to  pay  an  entrance  fee  of  $50,  and  to  pay  a yearly  fee 
amounting  to  $70.  The  evidence  shows  that  the  respondent 
club  has  never  paid  a dividend  on  the  issued  capital  stock  and 
that  the  prices  charged  for  meals  are  fixed  with  a view  to 
meeting  the  cost  of  the  same  and  not  for  the  purpose  of  making 
a profit.  Mr.  Little  testified  that  it  is  doubtful  if  the  meals  served 
by  the  club  meet  the  cost  of  the  services  furnished  by  the 
dining-room.  The  same  condition  applies  to  the  facilities  given 
to  the  members  with  respect  to  the  purchase  by  them  of  liquor, 
wines  or  beer.  It  appears  from  the  evidence  given  at  the  trial 
that  in  the  years  in  which  the  operations  of  the  club  showed 
any  surplus  this  was  expended  upon  the  upkeep  of  the  club 
premises.  The  policy  of  the  board  of  directors  has  been  to  carry 
on  the  operations  of  the  club  and  to  provide  the  services  it  gives 
its  members,  at  cost. 

It  is  argued  by  counsel  for  the  appellant  corporation  that 
the  respondent  club  falls  within  the  ambit  of  s.  8 of  the  Act 
and  is  therefore  subject  to  be  assessed  for  the  purpose  of  levy- 
ing a so-called  business  tax. 

Counsel  for  the  respondent  submits  that  the  respondent  is 
not  affected  by  s.  8 of  The  Assessment  Act  for  the  reason  that 
the  club  does  not  carry  on  business  of  any  nature  or  kind, 
and,  furthermore,  that  it  is  not  of  the  same  class  of  club  as 
those  known  as  “proprietory”  clubs. 

The  section  in  question  is  concerned  solely  with  a tax  upon 
a person  or  corporation  carrying  on  business.  In  Smith  v. 
Anderson  (1880),  15  Ch.  D.  247  at  258,  Jessel  M.R.  considered 
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the  meaning  of  the  word  ‘‘business”.  That  learned  Master  of 
the  Rolls  said  that  “anything  which  occupies  the  time  and 
attention  and  labour  of  a man  for  the  purpose  of  profit  is 
business”.  This  definition  of  the  word  “business”  has  been  very 
often  adopted  in  later  judgments. 

A case  which  has  been  referred  to  frequently  when  the 
subject  with  which  the  present  appeal  is  concerned  has  come 
before  the  Courts  is  that  of  The  Rideau  Club  v.  The  City  of 
Ottawa  (1907),  15  O.L.R.  118. 

The  Rideau  Club  is  incorporated  but  has  no  capital  stock 
and  is  what  is  known  as  a “members’  club”,  maintained  by  the 
entrance  fees  and  subscriptions  of  its  members,  for  social  pur- 
poses. The  meaning  and  effect  of  the  section  of  The  Assessment 
Act  then  in  force  dealing  with  business  assessment,  as  it  affected 
a social  club,  was  considered  by  the  Court  of  Appeal.  Osier 
J.A.  adopted  the  definition  of  the  word  “business”  given  by 
Jessel  M.R.  in  Smith  v.  Anderson,  supra,  and  at  p.  121  he  said: 


“The  word  ‘business’  is  the  effective  or  qualifying  word,  and 
to  ascertain  its  meaning  it  is  legitimate  to  examine  the  whole 
of  the  section  and  to  consider  its  object.” 


It  was  held  that  the  club  did  not  carry  on  a business,  “in 
the  sense  in  which  that  work  is  used  throughout  the  rest  of 
the  section  [and]  is  not  within  its  ambit,  and  is,  therefore,  not 
subject  to  a business  tax”. 

The  object  and  purpose  of  s.  10  of  The  Assessment  Act, 
which  was  under  consideration  in  the  Rideau  Club  case,  was  the 


same  as  the  object  of  s.  8 of  the  1937  Act.  It  is  to  enable  a 
tax  to  be  levied  upon  the  income  derived  from  the  various  kinds 
or  types  of  business  mentioned  in  the  section.  Every  occupation 
mentioned  in  the  section  is  designated  by  the  word  “business” 
except  in  the  case  of  a club. 

The  word  “club”  is  a word  of  different  significations,  whether 
it  is  applied  to  a corporation  or  to  an  association  of  individuals.  . 
A “proprietory  club”  may  be  either  incorporated  or  unincorpo- 
rated.  If  it  is  incorporated,  it  may  be  provided  that  every  mem- 
ber  of  the  club  shall  be  a shareholder.  A proprietory  club  isJ 
usually  conducted  with  a view  to  profit,  whether  incorporated  or  | 
unincorporated:  4 Halsbury,  Laws  of  England,  2nd  ed.  1932, 
pp.  483-4.  Another  kind  of  club  is  a members’  club,  which  is  a 
society  of  persons,  each  of  whom  contributes  to  the  funds,  out 
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of  which  the  expenses  of  conducting  the  club  are  paid.  It  is 
not  a partnership  because  the  members  are  not  associated  with 
! a view  to  profit.  Although  a club  may  be  incorporated  and  the 
by-laws  of  the  company  may  provide  that  every  member  of  the 
I club  shall  own  a share  or  shares  of  capital  stock,  such  club  is 
of  the  nature  of  a members’  club  if  it  is  not  operated  with  a 
view  to  profit  and  the  holders  of  shares  do  not  receive  dividends 
or  anything  in  the  nature  of  dividends. 

The  evidence  given  at  the  trial  of  this  action  establishes 
that  the  respondent  club,  although  incorporated  and  with  share 
capital,  is  maintained  for  social  purposes  and  the  convenience 
of  its  members  only,  and  is  not  maintained  for  the  purpose  of 
gain  or  profit,  nor  does  it  make  a profit  from  its  operations. 
Having  regard  to  the  whole  of  the  language  of  s.  8,  and  to  the 
purpose  of  the  section,  my  opinion  is  that  the  respondent  club 
does  not  carry  on  a business  within  the  meaning  of  s.  8 of  The 
Assessment  Act. 

It  was  further  argued  by  counsel  for  the  appellant  that  the 
respondent  is  a club  within  the  meaning  and  scope  of  subs.  2 
of  s.  8 and  is,  therefore,  liable  to  business  assessment  under 
that  subsection  itself. 

On  the  other  hand,  it  was  argued  by  counsel  for  the 
respondent  that  the  words  ‘‘Every  proprietory  or  other  club” 
in  the  said  subs.  2 are  to  be  interpreted  having  regard  to  the 
ejusdem-  generis  rule,  sometimes  referred  to  as  the  rule  noscitur 
a sociis.  In  this  regard  the  effect  of  subs.  12  requires  to  be 
considered.  Subsection  12  reads: 

“Wherever  in  this  section  general  words  are  used  for  the 
purpose  of  including  any  business  which  is  not  expressly  men- 
tioned, such  general  words  shall  be  construed  as  including  any 
business  not  expressly  mentioned,  whether  or  not  such  business 
is  of  the  same  kind  as  or  of  a different  kind  from  those  expressly 
mentioned.” 

The  term  ejusdem  generis  is  used  where  general  words  have 
a meaning  attributed  to  them  less  comprehensive  than  they 
would  otherwise  bear  by  reason  of  particular  words  preceding 
them.  It  was  argued  by  counsel  for  the  respondent  that  this 
rule  must  be  applied  to  the  words  “or  other  club”  if  a reasonable 
interpretation  was  to  be  given  to  the  subsection,  and  these  words 
must  be  limited  to  clubs  of  the  same  character  and  nature  as 
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those  known  as  proprietory  clubs.  I think  that  if  a wider  inter- 
pretation were  given  to  the  general  words  “or  other  club”,  and 
theywere  held  to  embrace  all  other  clubs,  the  word  “proprietory” 
would  be  entirely  unnecessary,  and  the  draftsman  of  the  sub- 
section would  have  used  only  the  words  “All  clubs  in  which 
meals  are  furnished”,  etc. 

The  restricted  meaning  of  general  words  is  to  be  rejected 
when  there  are  adequate  grounds  to  show  that  such  is  the 
intent  of  the  legislature.  The  intent  and  object  of  the  whole 
section  under  discussion  is  to  levy  a tax  on  persons  carrying 
on  a business  and  if  a club  cannot  be  said  to  be  carrying  on 
a business  because  such  operation  signifies  the  purpose  of  gain 
or  profit,  there  are  no  adequate  grounds  shown  why  the  re- 
stricted meaning  of  the  words  in  question  should  be  rejected. 

I am  of  the  opinion,  subject  to  whatever  the  effect  of  the 
aforesaid  subs.  12  may  be,  that  the  ejusdem  generis  rule  should 
be  applied  to  the  words  in  question.  Subsection  12  of  s.  8 of  the 
statute  refers  to  general  words  which  are  used  for  the  purpose 
of  including  within  the  operation  of  s.  8 any  business  not 
expressly  mentioned  in  the  section.  If  any  occupation  which 
may  be  named  in  this  section  is  not  a business,  as  that  term 
must  be  interpreted,  the  provisions  of  subs.  12  can  have  no 
application  to  such  occupation.  Therefore,  if  the  respondent 
club  is  not  a business,  or  does  not  carry  on  a business,  it 
cannot  be  affected  by  the  conditions  imposed  by  the  said  sub- 
section. It  would  follow  that  the  operation  of  the  ejusdem 
generis  rule  is  not  excluded  in  the  construction  of  subs.  2 as  a 
consequence  of  the  provisions  of  subs.  12.  This  rule  was  held 
to  be  excluded  by  the  operation  of  said  subs.  12,  but  under 
different  conditions  from  those  here  present,  by  Robertson  C. J .0. 
in  Re  The  City  of  Toronto  and  Frankland  et  at,  [1939]  O.R. 
357,  [1939]  3 D.L.R.  262. 

For  the  reasons  given,  I think  the  respondent  is  not  liable 
for  assessment  under  s.  8(2)  of  The  Assessment  Act,  and  thati 
the  appeal  should  be  dismissed  with  costs.  ^ 

The  cross-appeal  by  London  Club  Limited  against  that  part ^ 
of  the  judgment  of  His  Honour  Judge  MacRae  whereby  he  dis-i 
missed  the  claim  of  the  appellant  by  cross-appeal  to  be  refunded! 
or  repaid  the  sum  of  $415.66,  paid  under  protest  to  the  Corpora-j 
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‘ tion  of  the  City  of  London  for  business  tax  for  the  year  1950, 
is  now  to  be  considered. 

Shortly  after  the  appellant  by  cross-appeal,  hereinafter  called 
“the  club”,  had  received  a tax  bill  for  business  tax  stated  to 
be  due  on  the  18th  August  1950,  amounting  to  $415.66,  the 
solicitors  for  the  club,  on  the  17th  August  1950,  wrote  to  the 
City  Treasurer  enclosing  in  their  letter  a cheque  for  the  full 
amount  of  the  tax.  The  material  parts  of  this  letter  are  as 
follows: 

“The  London  Club  Limited  appealed  against  their  assessment 
of  1950  Business  Tax. 

“As  the  tax  statement  indicates  that  this  tax,  if  due  would 
be  payable  on  or  before  the  18th  day  of  August,  1950,  we  are 
forwarding  to  you  herewith  under  protest  a cheque  for  $415.66 
being  the  amount  in  full  of  the  tax  claimed. 

“This  payment  is  made  without  prejudice  to  the  taxpayer’s 
rights  and  on  the  condition  that  a refund  be  made  in  the  event 
that  the  decision  of  the  Court  is  favourable  to  our  client.” 

The  tax  bill  sets  out  on  its  face  the  amount  of  penalty  and 
interest  charges  which  may  be  imposed  if  the  tax  is  not  paid 
when  due,  and  on  the  back  of  the  tax  bill  there  is  a notice  to 
I the  effect  that  in  case  of  neglect  to  pay  the  tax  within  14  days 
I after  demand,  the  collector  shall  levy  the  same  with  costs  by 
I distress  and  sale. 

I Counsel  for  the  club  informed  the  Court  that  the  statement 
I in  the  letter  that  the  club  had  appealed  against  the  assessment 
of  1950  business  tax  was  in  error  as  no  such  appeal  had  been 
taken.  With  respect  to  the  furtHer  statement  in  this  letter  that 
payment  was  made  on  the  condition  that  a refund  be  made  of 
the  amount  paid  in  the  event  of  a decision  of  the  Court  being 
I favourable  to  the  club,  the  decision  of  the  learned  County  Court 
I Judge  upon  the  claim  of  the  appellant  for  the  1949  tax  was 
I favourable  to  the  respondent  as  it  was  determined  that  the  club 
I was  not  assessable  for  business  tax  and  the  action  was  dismissed, 
i At  the  time  the  aforesaid  letter  was  written  and  the  tax  was 
I paid,  no  action  by  way  of  distress  could  have  been  taken  by  the 
municipality  as  the  taxes  were  not  due  until  18th  August. 

It  is  argued  on  behalf  of  the  Corporation  that  the  club  was 
under  no  compulsion  to  pay  the  tax  at  the  time  it  was  paid  and 
that,  therefore,  the  payment  was  voluntary  and  as  such  cannot 
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be  recovered:  Maskell  v.  Horner,  [1915]  3 K.B.  106;  PiUsworth 
V,  Town  of  Cohourg,  65  O.L.R.  541,  [1930]  4 D.L.R.  757. 

Counsel  for  the  club  argued  that  the  payment  was  not  vol- 
untary in  the  sense  that  it  disentitled  the  club  to  a right  to  have 
refunded  the  amount  paid,  for  the  reason  that  payment  was  made 
subject  to  a condition  and  also  an  account  of  the  notice  respect- 
ing distress  and  sale  contained  in  the  tax  bill.  He  further  con- 
tended that  the  relationship  between  the  parties  was  one  founded 
on  contract,  that  the  club  had  paid  the  money  to  the  City  Treas- 
urer solely  upon  the  condition  expressed  in  the  letter  accompany- 
ing the  cheque  for  the  taxes,  and  that  the  payment  had  been 
accepted  upon  this  condition.  Subsequently,  on  the  5th  June 
1951,  it  was  held  in  the  present  action  that  the  club  was  not 
liable  for  business  taxation.  The  event  which  was  the  subject 
of  the  condition  having  happened,  it  was  submitted  that  the 
Corporation  was  under  obligation  to  return  the  amount  paid. 
A bare  acceptance  of  an  offer  which  is  conditional  carries  with 
it  tacitly  an  assent  to  the  condition:  Leake  on  Contracts,  8th 
ed.  1931,  p.  15. 

In  considering  whether  this  payment  was  made  voluntarily 
or  was  not  so  made,  the  law  relating  to  this  question  is  to  be 
found  in  the  leading  case  of  Maskell  v.  Horner,  supra.  In  that 
appeal  from  the  judgment  of  Rowlatt  J.,  who  dismissed  an  action 
brought  to  recover  market  tolls  paid  under  protest.  Lord  Reading 
C.J.  said  at  p.  118: 

‘Tf  a person  with  knowledge  of  the  facts  pays  money,  which 
he  is  not  in  law  bound  to  pay,  and  in  circumstances  implying 
that  he  is  paying  it  voluntarily  to  close  the  transaction,  he  can- 
not recover  it.  Such  a payment  is  in  law  like  a gift,  and  the 
transaction  cannot  be  reopened.  If  a person  pays  money,  which 
he  is  not  bound  to  pay,  under  the  compulsion  of  urgent  and 
pressing  necessity  or  of  seizure,  actual  or  threatened,  of  his 
goods  he  can  recover  it  as  money  had  and  received.” 

He  further  said,  at  p.  119:  “It  is  clear,  and  was  indeed 
admitted  at  the  Bar,  that  no  express  words  are  necessary  and 
that  the  circumstances  attending  the  payments  and  the  conduct 
of  the  plaintiff  when  making  them  may  be  a sufficient  indica- 
tion to  the  defendant  that  the  payments  were  not  made  with 
the  intention  of  closing  the  transactions.  I do  not  think  that  the 
mere  fact  of  a payment  under  protest  would  be  suflicient  to 
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entitle  the  plaintiff  to  succeed;  but  I think  that  it  affords  some 
evidence,  when  accompanied  by  other  circumstances,  that  the 
payment  was  not  voluntarily  made  to  end  the  matter.” 

And  at  p.  121:  “I  am  also  satisfied  that  the  circumstances  of 
the  payments  and  the  conduct  of  the  plaintiff  were  a sufficient 
indication  to  the  defendant  that  the  plaintiff  did  not  intend  to 
give  up  his  right  to  recover.  If  any  assertion  or  declaration 
of  his  intentions  was  necessary  it  was  made  to  the  defendant 
at  the  time  and  in  the  circumstances  of  the  payments.” 

To  establish  that  a payment  was  not  made  voluntarily  there 
must  exist  circumstances  showing  that  the  payment  “was  not 
voluntarily  made  to  end  the  matter”  and  that  “the  plaintiff  did 
not  intend  to  give  up  his  right  to  recover”. 

A payment  of  taxes  made  merely  under  protest  does  not 
! reserve  a right  to  recover  such  payment.  It  signifies  only  that 
the  person  paying  is  not  satisfied  that  the  tax  should  be  imposed 
or  demanded,  but  that,  nevertheless,  he  decides  to  pay  it. 

I The  elements  of  threat  or  compulsion  do  not  form  a con- 
clusive element  of  the  present  case,  but  it  is  to  be  gathered  from 
Lord  Reading's  judgment  that  these  are  not  the  only  factors 
required  to  show  that  the  payment  was  not  a voluntary  pay- 
ment. I think  the  fact  that  the  club  intended  to  keep  alive  its 
right  to  recover  the  sum  paid  is  shown  by  the  condition  imposed 
upon  the  Corporation  when  the  payment  was  made.  This  con- 
dition implied  that  the  payment  was  not  made  to  close  the 
I transaction  and  to  give  up  a right  and  end  the  matter.  I am 
I of  the  opinion,  therefore,  that  the  circumstances  under  which 
the  payment  was  made  show  it  was  not  a voluntary  payment, 
and  that  the  club  is  entitled  on  this  ground  to  recover  it  back 
from  the  Corporation. 

In  view  of  the  conclusion  I have  reached,  it  is  not  necessary 
I to  examine  the  contention  made  on  behalf  of  the  club  that  the 
payment  of  the  tax  in  question  was  entirely  a matter  of  contract 
between  the  parties,  and  that  under  the  terms  of  the  contract 
the  club  has  a right  to  be  repaid  the  money  in  question.  That 
issue  would  raise  the  question  as  to  whether  the  Corporation 
would  be  bound  by  the  act  of  its  treasurer  in  accepting  payment 
of  the  tax  subject  to  the  condition  imposed,  as  he  is  a statutory 
officer  and  one  of  the  duties  cast  upon  him  by  The  Municipal 
Act,  now  R.S.O.  1950,  c.  243,  is  to  receive  all  money  of  the 
Corporation  and  pay  it  out  as  directed. 
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I think  the  cross-appeal  should  be  allowed  and  the  judgment 
of  the  1st  May  1951,  dismissing  the  club’s  counterclaim  with 
costs,  should  be  set  aside  and  judgment  should  be  entered  for 
the  return  to  the  club  of  the  $415.66  paid  as  a purported  business 
tax  for  the  year  1950,  with  costs  but  without  costs  of  the  cross- 
appeal. 

Aylesworth  J.A.: — I have  had  the  advantage  of  reading  the 
judgment  of  my  brother  Hogg  and  I agree  in  the  result  reached 
by  him  both  on  the  appeal  and  on  the  cross-appeal  by  the  re- 
spondent, namely:  that  the  appeal  should  be  dismissed  with 
costs,  the  cross-appeal  be  allowed  without  costs  and  judgment  be 
entered  for  the  return  to  the  respondent  club  of  the  amount  paid 
by  it  to  the  appellant  as  demanded  for  business  tax  for  the  year 
1950. 

I prefer,  however,  to  confine  my  reasons  for  dismissing  the 
appeal  of  the  municipal  corporation  to  the  single  ground  that  it 
has  not  been  shown  that  the  respondent  club  weis  occupying  or 
using  land  for  the  purpose  of,  or  in  connection  with,  a business. 
Bearing  in  mind  the  provisions  of  The  Assessment  Act  as  a 
whole  and  in  particular  the  provisions  and  the  history  of  the 
provisions  now  to  be  found  in  s.  6 thereof  (R.S.O.  1950,  c.  24), 
I hold  that  the  carrying  on  of  a business,  in  the  sense  that  land 
is  occupied  or  used  for  the  purpose  of  or  in  connection  with  a 
business,  is  a condition  precedent  to  liability  under  s.  6.  In  the 
respondent’s  case  that  condition  precedent  has  not  been  estab- 
lished. 

In  allowing  respondent’s  cross-appeal  I have  concluded,  not 
without  some  doubt,  that  the  evidence  sufficiently  establishes 
respondent’s  right  to  recover  the  amount  paid  in  connection  with 
appellant’s  demand  for  1950  business  tax. 

At  the  time  the  tax  was  paid  respondent  had  before  it  a 
demand  for  the  same  with  a statement  endorsed  upon  the  demand 
to  the  effect  that  non-payment  would  result  in  penalties  and 
interest  and  in  levy  upon  respondent’s  goods  by  distress  and  sale. 
At  that  time  appellant  had  not  as  yet  chosen  the  course  it  would 
pursue  even  for  recovery  of  the  1949  business  tax;  it  did  not 
issue  its  writ  claiming  payment  of  this  1949  tax  until  15th 
November  1950.  “The  whole  thing  was  in  the  air”,  as  one  witness 
puts  it,  and  I think  in  all  the  circumstances  there  really  was 
some  element  of  compulsion  confronting  respondent.  The  actions 
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of  the  respondent  at  the  time  the  payment  was  made  afforded 
clear  indication  to  the  appellant  of  respondent’s  intention  to 
preserve  its  rights,  to  keep  open  the  question  of  its  liability  and 
not  to  make  payment  as  a closing  of  the  transaction.  The  case  I 
think  is  near  the  border-line  but  I do  not  think  it  ought  to  be 
held  that  the  payment  was  made  voluntarily.  On  the  contrary, 
I hold  that  the  payment  was  not  made  voluntarily  and  that 
respondent  is  entitled  to  recover. 

Gibson  J.A.  agrees  with  Hogg  J.A. 

Appeal  dismissed  with  costs;  cross-appeal  allowed  without 
costs. 

Solicitor  for  the  plaintiff,  appellant : H.  R.  Davidson,  London. 

Solicitors  for  the  defendant,  respondent  and  cross-appellant: 
Ivey  d Livermore,  London. 
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[COURT  OF  APPEAL.] 


Re  Avery* 

Lunatics  — Mental  Incompetency  and  Incapability  — Application  for 
Order  — Sufficiency  of  Service  of  Notice  — Application  under  Rule 
217  to  Rescind  or  Vary  Order  — Sufficiency  of  Materials  for  Original 
Order  — ■ Whether  Any  Grounds  Shown  to  Rescind  or  Vary  — Im- 
materiality of  Illegality  in  Original  Committal  — The  Mental  In- 
competency Act,  R.S.0. 1950,  c.  230,  s.  36. 

An  order  was  made  declaring  A incapable  of  managing  his  affairs  and 
directing  the  appointment  of  a committee.  A,  who  was  at  that  time 
a patient  in  a sanitarium,  was  later  discharged  on  habeas  corpus, 
and  moved  under  Rule  217  to  vary  or  rescind  the  original  order.  He 
gave  notice  at  the  same  time  of  an  application  under  s.  36(6)  of  The 
Mental  Incompetency  Act  for  an  order  declaring  him  capable,  but  he 
did  not  proceed  with  this  branch  of  his  application.  The  main  applica- 
tion was  dismissed  without  prejudice  to  A’s  right  to  relief  under  s. 
36(6),  and  he  appealed. 

Held,  the  appeal  should  be  dismissed. 

The  original  order  was  not  an  ex  parte  order  within  the  meaning  of 
Rule  217,  since  it  should  be  held  on  the  evidence  that  the  originating 
notice  of  motion  was  personally  served  on  A.  Thomson  v.  Pheney 
(1832),  1 Dowl.  441;  Ross  v.  Kempthorne  (1910),  103  L.T.  730,  applied. 
None  of  the  other  elements  necessary  under  Rule  217,  viz.,  “accident 
or  mistake  or  insufficient  notice”  was  present.  Although  it  would  have 
been  improper  and  illegal  for  the  sanitarium  authorities,  after  the 
service,  to  do  anything  to  prevent  A from  obtaining  legal  advice  or 
being  represented  on  the  motion,  there  was  no  duty  in  law  on  them 
to  take  any  positive  action  to  see  that  he  did  so. 

The  materials  filed  on  the  original  application  were  quite  sufficient  to 
justify  the  order  made.  Re  Young,  [1942]  O.R.  301,  applied.  The 
additional  materials  filed  on  the  application  to  rescind  were  not  suf- 
ficient to  procure  that  determination.  Flett  v.  Way  (1891),  14  P.R. 
123;  Cairns  v.  Airth  et  al.  (1894),  16  P.R.  100;  Allison  v.  Breen  (1900), 
19  P.R.  143,  referred  to. 

The  fact  that  it  had  been  declared,  in  the  habeas  corpus  proceedings, 
that  A’s  original  committal  to  the  sanitarium  was  illegal,  because  of 
non-compliance  with  the  provisions  of  The  Private  Sanitaria  Act,  was 
not  a vital  element  on  the  present  application. 

An  APPEAL  by  Hayward  Avery  from  an  order  of  McRuer 
C.J.H.C.,  dismissing  an  application  to  vary  or  rescind  an  order 
of  Wilson  J.  declaring  Avery  incapable  of  managing  his  affairs. 


13th  and  14th  December  1951.  The  appeal  was  heard  by 
Hogg,  Bowlby  and  Mackay  JJ.A. 

[At  an  early  stage  of  the  argument  The  Court  raised  the 
question  of  the  right  of  appeal  under  s.  26  of  The  Judicature 
Act,  R.S.O.  1950,  c.  190,  referring  to  the  judgment  in  Re  LeSieur, 
[1951]  O.R.  814,  and  the  argument  on  this  point  is  noted  first.] 
Lewis  Duncan,  K.C.,  for  the  appellant:  This,  being  an  appli- 
cation under  Rule  217,  is  clearly  a matter  of  practice  and  pro- 
cedure. [Hogg  J.A.  : I cannot  see  why  you  did  not  proceed  with 
your  application  under  ss.  9 and  36(6)  of  The  Mental  Incom- 
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petency  Act,  R.S.O.  1950,  c.  230.]  It  has  been  held  that  under 
that  procedure  there  is  a heavy  onus  on  an  applicant  to  show 
that  he  is  sane,  and  that  all  symptoms  have  disappeared:  Re 
Robinson  (1910),  1 O.W.N.  893,  16  O.W.R.  220.  The  order  in 
appeal  clearly  involves  matters  of  practice  and  procedure,  and 
goes  beyond  that.  There  are  conflicting  affidavits  as  to  whether 
or  not  the  appellant  was  served,  and  surely  this  is  a matter  of 
practice  and  procedure,  that  can  be  decided  only  by  directing 
the  trial  of  an  issue:  George  v.  Green  (1907),  13  O.L.R.  189, 
affirmed  14  O.L.R.  578;  Banque  Russe  et  Francaise  v,  Clark, 
[1894]  W.N.  203. 

J.  D.  Arnup,  K.C.,  for  the  committee,  respondent:  This  being 
a proceeding  between  father  and  son,  I am  reluctant  to  obstruct 
the  hearing  of  the  father  in  court.  However,  it  is  clear  from 
Re  LeSieur,  supra,  that  there  is  no  appeal  from  a flnal  order  of 
a judge  in  chambers  unless  it  deals  with  a matter  of  practice 
and  procedure.  An  appeal  is  given  from  a flnal  order  dealing 
with  practice  and  procedure,  and,  with  leave,  from  other  orders 
that  are  not  final.  Rule  217  must  relate  to  practice  and  pro- 
cedure, and  there  have  been  appeals  from  decisions 'on  applica- 
tions under  that  Rule.  The  matters  here,  in  my  submission, 
go  beyond  mere  practice  and  procedure. 

[The  Court  directed  counsel  to  proceed  with  argument  as 
to  the  merits  of  the  appeal,  reserving  the  question  of  jurisdiction 
for  further  consideration.] 

Lewis  Duncan,  K.C. : The  application  before  McRuer  C. J.H.C. 
was  made  under  Rules  217  and  520,  on  the  ground  that  the  order 
of  Wilson  J.  was  made  in  the  appellant’s  absence,  without  notice 
to  him,  and  while  he  was  deprived  of  legal  assistance.  We  also 
submit  that  there  was  concealment  of  facts  on  the  application 
before  Wilson  J.,  and  the  Court  always  has  jurisdiction  to  set 
aside  an  order  obtained  by  concealment. 

Wilson  J.  had  no  jurisdiction  to  make  the  original  order  in 
the  absence  of  the  appellant;  jurisdiction  depends  upon  the 
presence  of  the  respondent.  [Bowlby  J.A.:  If  notice  of  the 
application  was  properly  served  on  the  appellant,  surely  Wilson 
J.  had  jurisdiction  to  hear  it.]  No,  because  the  appellant  was 
not  aware,  and  was  not  made  aware,  of  the  originating  notice 
of  motion.  The  principle  audi  alteram  partem  applies  to  an 
application  under  s.  36  of  The  Mental  Incompetency  Act,  and 
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the  Court  has  no  jurisdiction  under  s.  36  to  proceed,  unless  it 
can  be  shown  that  sufficient  notice  has  been  given  to  the  person 
affected;  involuntary  absence  of  that  person  does  not  confer 
jurisdiction.  [Hogg  J.A.:  According  to  the  affidavit  the  notice 
was  served  on  Avery  personally;  the  ordinary  rules  of  service 
apply  to  such  an  application,  and  the  Rules  of  Practice  and 
procedure  provide  that  service  must  be  personal.]  [Mackay 
J.A. : Is  there  any  authority  for  the  proposition  that  the  serving 
officer  must  advise  the  person  he  is  serving  of  the  nature  of  the 
document?]  Not  in  this  Province. 

The  trial  judge  found  that  if  the  appellant  was  sane  he  was 
served,  but  this  does  not  dispose  of  the  fact  that  the  appellant 
was  then  imprisoned,  and  this  is  the  crux  of  the  matter  from 
the  point  of  view  of  practice.  If  a person  is  only  found  incapable 
of  managing  his  affairs  he  is  perfectly  competent  to  retain  a 
solicitor  for  the  proceedings,  and  his  costs  throughout  should 
be  taken  from  his  estate:  Robertson  et  dl.  v.  Kelly  (1883),  2 
O.R.  163;  Wright  v.  Wright  et  al,  [1951]  S.C.R.  728,  [1951]  4 
D.L.R.  290.  Proceedings  undef  s.  36  are  judicial  proceedings. 
This  man  was  never  declared  incompetent,  and  therefore  the 
rules  applicable  to  lunatics  do  not  apply  here. 

Mere  delivery  of  papers  is  not  sufficient;  there  must  be 
knowledge  of  their  nature  on  the  part  of  the  recipient,  and  an 
opportunity  to  appear:  Canadian  Northern  Ry.  Co.  v.  Wilson, 
29  Man.  R.  193,  [1918]  3 W.W.R.  730,  43  D.L.R.  412;  George  v. 
Green,  supra;  Hill  v.  Sunny  Land  Cafe  d Co.,  [1931]  O.R.  436, 
[1931]  4 D.L.R.  463.  The  burden  of  showing  that  there  was 
proper  notice  lies  on  the  person  bringing  the  proceedings,  viz., 
the  present  respondent.  [Hogg  J.A.:  The  fact  that  the  appellant 
was  confined  in  an  institution  did  not  prevent  him  from  looking 
at  the  papers  served  on  him  if  he  wanted  to  do  so.]  The  appel- 
lant was  not  told  of  the  nature  of  the  papers,  and  the  mere 
fact  that  he  got  them  (if  he  did)  in  his  hand  is  not  sufficient: 
Banque  Russe  et  Francaise  v.  Clark,  supra.  The  duty  on  a 
petitioner  is  to  notify  the  respondent  and  give  him  an  oppor- 
tunity to  have  legal  advice  and  to  be  present  at  the  hearing: 
Hope  V.  Hope  (1854),  4 DeG.  M.  & G.  328,  43  E.R.  534.  Service 
is  not  an  end  in  itself,  but  a means  of  informing  the  mind;  it 
is  a means  to  an  end:  In  re  Mein  (1869),  2 Chy.  Chrs.  429; 
In  re  Miller  (1865),  1 Chy.  Chrs.  215.  One  should  not  merely 
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serve  papers  on  someone  vi^ho  is  locked  up;  in  the  case  of  a 
mentally  incompetent  person  they  should  be  served  at  least  on 
some  responsible  person:  The  Fore  Street  Warehouse  Company, 
Limited  v.  Durrant  & Co.  (1883),  10  Q.B.D.  471;  McCormich  v. 
Heyden  (1886),  L.R.  17  Ir.  338.  [Hogg  J.A.:  Has  s.  66  of  The 
Mental  Hospitals  Act,  R.S.O.  1950,  c.  229,  any  bearing?]  Not 
in  this  case.  That  Act  deals  only  with  public  mental  hospitals. 
We  are  subject  to  the  rules  of  common  law  and  equity  as  to 
service. 

Where  a man  is  imprisoned  he  comes  within  s.  2 of  Magna 
Carta  and  has  a right  to  be  present  before  all  his  property  can 
be  taken  away  from  him:  Shelf ord  on  Lunatics,  1833,  passim; 
Broom’s  Legal  Maxims,  9th  ed.  1924,  p.  78;  Blackstone,  Com- 
mentaries, vol.  1,  pp.  123, 125, 130-8. 

parte”  means  “in  the  absence  of  the  person”.  Rule  217 
refers  to  ex  parte  orders  and  then  goes  on  to  deal  with  other 
matters.  My  submission  is  both  that  the  order  of  Wilson  J.  was 
ex  parte  and  that  the  appellant  failed  to  appear  through  accident. 
The  word  “accident”  applies  to  a case  where  the  papers  have 
been  misplaced  before  they  can  be  read.  There  can  be  accidents 
that  prevent  knowledge  and  therefore  prevent  attendance  in 
court:  Fenton  v.  J.  Thorley  d Co.,  Limited,  [1903]  A.C.  443. 

This  is  also  a default  order  within  the  meaning  of  Rule  520, 
and  can  be  set  aside  under  that  Rule.  The  fact  that  the  appel- 
lant was  not  present  when  the  order  was  made  makes  it  a default 
order:  Re  Minehan,  59  O.L.R.  389,  [1926]  4 D.L.R.  969;  West- 
beare  v.  Delta  Mines  Syndicate,  [1939]  O.W.N.  30,  [1939]  1 
D.L.R.  771;  Nelligan  v.  Lindsay  et  al.,  [1945]  O.W.N.  295; 
Ellis  V.  Jones  and  Usher,  [1948]  O.W.N.  129. 

Under  Rule  266  this  Court  has  jurisdiction  to  examine  a 
person  to  determine  his  mental  condition,  and  the  appellant  is 
present  in  court. 

J.  D.  Arnup,  K.C.:  The  original  application  before  Wilson  J. 
was  for  an  order  that  the  appellant  was  mentally  incompetent 
cr  incapable  of  managing  his  affairs,  and  the  latter  branch 
affects  his  property  only.  The  papers  before  Wilson  J.  were  on 
their  face  perfectly  regular  in  every  respect.  What  has  been 
said  is  that  there  was  an  underlying  scheme  to  get  the  appellant 
into  the  sanitarium  and  keep  him  there,  and  that  he  had  no 
chance  to  obtain  a solicitor’s  advice  or  to  be  present  at  the 
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hearing.  [Mackay  J.A.:  What  troubles  me  is  the  decision  in 
HiU  V.  Bunny  Land  Cafe  d Co.,  suyra,  which  lays  it  down  that 
if  there  is  a conflict  as  to  service  it  cannot  be  determined  on 
affidavits.]  If  a sheriff’s  officer  merely  hands  the  proper  papers 
to  a person,  without  saying  a word,  that  constitutes  legal  service. 
[Hogg  J.A.:  Once  a man  is  given  the  proper  papers,  what  he 
does  with  them  is  his  own  responsibility.]  [Mackay  J.A.:  This 
man  was  confined  in  an  institution,  and  there  may  be  a greater 
responsibility  in  such  circumstances.]  If  there  is  to  be  a public 
defender  of  mentally  incompetent  persons,  then  the  statute  or 
the  Rules  will  have  to  be  changed.  There  is  no  difference  in  our 
Rules  between  serving  a person  in  an  institution  and  servipg  him 
at  his  home.  It  is  not  unfair  to  say  that  a man  who  receives 
eleven  foolscap  pages  of  papers  and  hands  them  to  a guard  and 
makes  no  inquiries  about  them  for  three  weeks  (which  is  what 
this  appellant  says  he  did)  is  incapable  of  managing  his  affairs. 


There  having  been  good  personal  service  of  the  papers,  the 
order  of  Wilson  J.  was  not  an  ex  parte  order  within  the  meaning 
of  Rule  217:  Willard  v.  Bloom  (1917),  41  O.L.R.  1 at  2.  The 
appellant  cannot  bring  himself  within  the  other  part  of  Rule 
217  as  having  failed  to  appear  “through  accident  or  mistake”. 
Flett  V,  Way  (1891),  14  P.R.  123  at  124-5  is  distinguishable  on 
its  facts  from  the  present  case.  [Hogg  J.A.:  It  has  been  found 
in  the  habeas  corpus  proceedings.  Re  Avery,  [1951]  O.W.N.  810, 
that  the  appellant  was  illegally  confined  in  the  sanitarium.  Is 
it  not  a fact  that  on  the  day  of  the  application  it  was  impossible 
for  the  appellant  to  be  present  before  Wilson  J.?]  Yes,  but  he 
could  have  been  represented  by  counsel. 


Even,  however,  if  the  service  was  defective,  and  the  order 
of  Wilson  J.  should  be  considered  an  ex  parte  order,  that  fact 
alone  does  not  entitle  the  appellant  to  have  it  set  aside;  Howland 
et  al.  V.  Dominion  Bank  et  al.  (1892),  15  P.R.  56  at  63.  This 
order  has  been  acted  upon  since  May  1949.  What  the  appellant 
really  seeks  is  the  restoration  of  his  property;  he  can  obtain  that 
by  an  application  under  s.  36(6)  of  the  Act:  Cairns  v.  Airth  et 
al.  (1894),  16  P.R.  100  at  104;  Allison  v.  Breen  (1900),  19  P.R. 
119  at  143. 

Rules  94  and  98  apply  only  to  mentally  incompetent  persons 
and  only  to  actions  stricto  sensu,  since  the  word  “suits”  is  used 
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My  submission  is  that  the  words  “shall  be  brought  in  to 
answer”  in  Magna  Carta  do  not  refer  to  physical  presence,  but 
merely  require  that  due  notice  of  the  proceedings  shall  be  given, 
so  that  the  person  affected  may  have  an  opportunity  to  answer. 

The  appellant  having  been  found  incapable  of  managing  his 
affairs,  suggestions  now  made  of  technical  irregularities  in  the 
proceedings  should  be  scrutinized  with  great  care.  If  the  appel- 
lant has  now  recovered  from  his  previous  mental  condition,  and 
can  produce  evidence  to  that  effect,  he  has  his  remedy  under 
s.  36(6)  of  the  Act.  If  this  Court  designates  two  physicians  and 
they  report  to  the  Court  that  the  appellant  is  capable  of  man- 
aging his  affairs,  we  will  consent  to  an  order  under  s.  36(6). 

Lewis  Duncan y K.C.,  in  reply:  For  the  Court  to  appoint 
physicians  would  constitute  a delegation  of  the  functions  of  the 
Court.  Such  a move  would  be  revolutionary  from  the  point  of 
view  of  the  administration  of  justice.  We  prefer  to  have  the 
matter  dealt  with  in  the  normal  way  by  the  Court. 

The  appellant  had  a right  to  be  present  before  Wilson  J.  and 
to  instruct  counsel  and  to  give  evidence : Robertson  et  al.  v.  Kelly 
(1883),  2 O.R.  163.  [Bowlby  J.A.:  If  the  originating  notice  is 
held  to  have  been  properly  served,  we  have  only  the  appellant’s 
evidence  as  to  what  happened  thereafter.  His  evidence  is  simply 
that  he  did  not  know  of  the  proceedings,  not  that  he  was  detained 
or  prevented  from  being  present  or  securing  legal  advice.]  If 
he  was  served  he  was  not  aware  of  it  and  it  was  the  duty  of 
the  hospital  authorities  to  enlighten  him.  The  applicant  for  the 
original  order  had  on  him  the  onus  of  establishing  the  jurisdic- 
tion of  the  Court.  The  Court  had  no  jurisdiction  unless  it  appears 
that  the  appellant’s  right  to  be  heard  was  not  interfered  with. 
It  cannot  be  said  that  there  was  proper  service  in  the  circum- 
stances here  present,  and  the  matter  strikes  at  the  basic  prin- 
ciple of  the  freedom  of  the  individual.  Under  s.  25  of  The  Private 
Sanitaria  Act,  R.S.O.  1950,  c.  290,  the  hospital  is  the  agent  of 
the  petitioner.  Magna  Carta  must  govern  where  a man  is  im- 
prisoned and  an  attempt  is  made  to  deprive  him  of  his  status 
and  property;  it  is  immaterial  who  does  the  imprisoning. 

Cur.  adv.  vult. 

18th  January  1952.  The  judgment  of  the  Court  was  de- 
livered by 
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Hogg  J.A.: — On  the  1st  March  1949,  upon  the  application  of 
Mr.  Donald  Roy  Avery,  an  order  v/as  made  by  Mr.  Justice 
Wilson  under  the  provisions  of  The  Mental  Incompetency  Act, 
R.S.O.  1937,  c.  110,  now  R.S.O.  1950,  c.  230,  declaring  Hayward 
Avery,  of  the  city  of  Toronto,  the  father  of  the  applicant,  in- 
capable of  managing  his  affairs.  It  was  further  ordered  that 
the  usual  reference  be  held  by  the  Master  at  Toronto  to  appoint 
a committee  of  the  estate  of  the  said  Mr.  Avery  and  to  propound 
a scheme  for  his  care  and  maintenance  and  for  the  management 
of  his  estate.  On  the  28th  June  1949  an  order  was  made  by 
Mr.  Justice  Barlow  confirming  and  adopting  the  report  of  the 
Master  and  confirming  the  appointment  of  the  said  Donald 
Avery  as  committee  of  the  estate  of  the  said  Hayward  Avery. 
On  the  2nd  November  1951,  an  application  on  behalf  of  Hayward 
Avery  for  an  order  varying  or  rescinding  the  aforesaid  order  of 
Wilson  J.  was  heard  by  the  Chief  Justice  of  the  High  Court  and 
the  application  was  dismissed  without  prejudice  to  any  rights  of 
the  appellant  under  the  notice  of  motion  requesting  relief  under 
s.  36(6)  of  The  Mental  Incompetency  Act.  It  is  recited  in  the 
order  dismissing  the  application  that  counsel  for  the  applicant 
stated  that  it  was  not  his  intention,  at  that  time,  to  proceed  with 
this  motion. 


An  appeal  is  now  taken  to  this  Court  from  the  order  of  the 
Chief  Justice  of  the  High  Court  of  the  2nd  November  1951.  The 
notice  of  appeal  sets  out  many  grounds,  the  principal  ones  being: 
that  Hayward  Avery  was  not  in  fact  served  with  a copy  of  the 
originating  notice  of  motion  for  the  order  made  by  Wilson  J.; 
that  in  the  alternative,  if  Avery  was  served  with  the  said  notice 
and  supporting  affidavits,  he  was  not  properly  served;  that  it 
was  the  duty  of  Donald  Roy  Avery  and  the  Homewood  Sanita- 
rium Limited,  in  whose  institution  Hayward  Avery  was  confined 
at  the  time  of  the  service  of  the  notice  of  motion,  to  see  that  he 
had  real  notice  of  the  application  and  had  opportunity  to  obtain 
legal  advice  and  be  represented  at  the  hearing;  and,  furthermore, 
that  it  was  the  duty  of  Donald  Avery  to  disclose  to  the  Court, 
upon  the  hearing  of  the  application,  the  circumstances  surround- ' 
ing  the  confinement  of  Hayward  Avery  in  the  said  Homewood 
Sanitarium. 

The  application  to  the  learned  Chief  Justice  of  the  High  - 
Court,  from  whose  order  the  present  appeal  arises,  was  brought 
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by  virtue  of  Rule  217  of  the  Rules  of  Practice  and  Procedure, 
which  reads  as  follows: 

“A  party  affected  by  an  ex  parte  order,  or  any  party  who 
has  failed  to  appear  on  an  application  through  accident  or  mis- 
take, or  insufficient  notice  of  the  application,  may  move  to  rescind 
or  vary  the  order  before  the  Judge  or  officer  who  made  the  sam^, 
or  any  Judge  or  officer  having  jurisdiction,  within  four  days  from 
the  time  when  the  order  comes  to  his  notice.” 

If  the  contention  of  counsel  for  the  appellant  is  correct, 
namely,  that  Hayward  Avery  did  not  have  notice  of  the  motion 
for  the  order  declaring  him  incapable  of  managing  his  affairs, 
such  order  would  have  been  made  ex  parte.  It  is  our  opinion, 
however,  that  the  evidence  does  not  support  the  contention  that 
Hayward  Avery  was  not  served  personally  with  the  notice  of 
motion  to  declare  him  mentally  incapable  of  managing  his  affairs 
and  with  the  affidavits  in  support  of  such  motion.  No  element  of 
“accident  or  mistake  or  insufficient  notice”  is  established. 

Under  Rule  16,  every  writ  of  summons  shall  be  served  per- 
sonally, except  in  the  circumstances  further  provided  for  by  the 
Rule.  By  virtue  of  Rule  2(m)  “writ  of  summons”  includes  any 
document  by  which  proceedings  are  commenced,  and  would, 
therefore,  include  an  originating  notice  of  motion  under  the 
terms  of  The  Mental  Incompetency  Act.  Personal  service  has 
been  said  to  be  service  made  by  delivering  the  process  into  the 
defendant’s  hands  or  by  seeing  him  and  bringing  the  process  to 
his  notice. 

In  Thomson  v.  Pheney  (1832),  1 Dowl.  441,  the  matter  of 
personal  service  upon  a defendant  was  in  issue.  It  was  said  that: 
“whether  the  party  touches  him  or  puts  it  into  his  hand,  is 
immaterial  for  the  purpose  of  personal  service.  Personal  service 
may  be,  where  you  see  a person  and  bring  the  process  to  his 
notice.” 

In  Rose  V.  Kempthorne  (1910),  103  L.T.  730,  Lord  Alverstone 
C.J.  considered  the  question  of  how  personal  service  might 
properly  be  made.  The  appellant,  in  attempting  to  serve  an 
order  for  discovery  personally,  endeavoured  to  place  the  docu- 
ment in  the  fold  of  the  respondent’s  coat.  The  Chief  Justice  said: 
“It  was  equivalent  to  doing  that  which  Mr.  Dodson  admitted 
would  be  good — namely  placing  the  document  on  the  respondent’s 
shoulder.” 
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The  object  of  personal  service  is  to  afford  the  defendant 
notice  of  the  writ  or  process. 

The  affidavit  of  Charles  Kearns,  a sheriff’s  officer,  is  on  record 
that  he  did  on  Friday,  the  18th  February  1949,  personally  serve 
Hayward  Avery  with  true  copies  of  the  originating  notice  under 
The  Mental  Incompetency  Act  and  affidavits  accompanying  such 
notice  by  delivering  them  to  and  leaving  them  with  the  said 
Hayward  Avery,  at  Guelph. 

On  the  12th  September  1951  Mr.  G.  A.  Macartney,  a solicitor 
in  the  office  of  counsel  for  the  appellant,  was  present  when  Mr. 
Duncan  interviewed  Mr.  Hayward  Avery  in  the  Homewood  Sani- 
tarium at  Guelph,  and  Mr.  Macartney  has  filed  an  affidavit  made 
by  himself  setting  out  his  version  of  the  interview.  According 
to  para.  4 of  the  said  affidavit,  when  Avery  was  asked  whether 
any  papers  had  been  served  on  him:  “The  said  Avery  stated  and 
I verily  believe  that  no  notice  had  been  given  to  him  of  any 
application  and  no  papers  had  been  served  on  him.” 

The  evidence  shows  that  after  it  was  discovered  that  an 
affidavit  was  on  file  made  by  a sheriff’s  officer  that  he  had 
served  Avery  with  the  notice  and  affidavits,  Avery  then  made  the 
affidavit  of  the  17th  September  1951,  in  which  he  states  that 
while  in  the  Homewood  Sanitarium  at  Guelph  he  was  handed  a 
number  of  papers  which  he  in  turn  handed  over  to  one  of  the 
attendants  of  the  sanitarium  by  the  name  of  Ernest  Clark. 
Avery  swears  that  Clark  did  not  give  any  papers  back  to  him, 
but  it  appears  from  the  cross-examination  of  Avery  upon  his 
affidavit  that  it  was  not  until  three  weeks  after  he  had  handed 
the  papers  to  Clark,  immediately  after  they  had  been  given  to 
him,  that  he  asked  to  have  them  redelivered  to  himself.  Avery, 
therefore,  did  not  ask  Clark  for  the  papers  in  question  until  long 
after  the  twelve  days,  from  the  date  he  was  served  on  the  18th 
February  until  the  hearing  of  the  motion  on  the  1st  March,  had 
elapsed.  There  is  on  file  an  affidavit  made  by  the  said  Clark  in 
connection  with  this  matter,  setting  out  that  he  was  an  attendant 
at  the  Homewood  Sanitarium,  that  he  was  well  acquainted  with 
Hayward  Avery  and  saw  him  while  he  was  there  almost  daily,  | 
and  that  he  cannot  recollect  having  received  any  document  or  j 
papers  of  any  kind  at  any  time  from  Mr.  Avery.  He  also  swears* 
that  he  had  at  no  time  any  papers  belonging  to  Avery  and  was* 
never  asked  by  Avery  to  return  any  such  papers  to  him  or  to 
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disclose  their  contents.  Clark  was  not  cross-examined  upon 
his  affidavit. 

In  view  of  the  evidence  with  respect  to  personal  service  of 
the  application  under  The  Mental  Incompetency  Act  and  accom- 
panying affidavits,  to  which  we  have  referred,  there  can  be  no 
question,  in  our  opinion,  but  that  Hayward  Avery  was  personally 
served  with  the  said  notice  of  application  and  affidavits.  Such 
being  the  case,  the  motion  before  Mr.  Justice  Wilson  cannot  be 
considered  to  be  an  ex  parte  application. 

However,  it  has  been  decided  that  the  question  open  for 
consideration  upon  a motion  under  the  provisions  of  Rule  217 
is  not  alone  whether  the  order  ought  or  ought  not  to  have  been 
made,  but  also  whether,  having  been  made,  it  should  be  rescinded 
or  varied. 

In  Flett  V.  Way  (1891),  14  P.R.  123,  Chancellor  Boyd  puts 
the  matter  as  follows:  “The  practice  allows  a Judge  in  Chambers 
to  reconsider  a matter  which  has  been  brought  before  him 
ex  parte  on  the  application  of  an  opposing  party,  and  he  can 
also  open  up  a matter  in  respect  of  which  an  order  has  been 
made  after  notice  and  upon  default  to  shew  cause,  if  he  is  satisfied 
that  opposition  was  intended,  and  that  any  injustice  has  arisen.” 

In  Cairns  v.  Airth  et  al.  (1894),  16  P.R.  100,  Armour  C.J., 
in  discussing  an  order  made  under  the  Rule  then  in  force 
respecting  ex  parte  orders,  similar  to  Rule  217,  said  that  the 
motion  was  “a  substantive  motion,  which  the  party  moving 
supported  by  affidavits,  and  in  answer  to  which  the  plaintiff 
was  at  liberty  to  file  affidavits  shewing  new  matter  in  opposition 
and  in  support  of  the  order  to  set  aside  which  the  motion  was 
made:  Howland  v.  Dominion  Bank,  15  P.R.  56.” 

This  practice  is  again  approved  in  Allison  v.  Breen  (1900), 
19  P.R.  143. 

The  original  application  before  Mr.  Justice  Wilson  was  sup- 
ported by  affidavits  made  by  Dr.  Glen  Burton  and  Dr.  Archibald 
MacKinnon,  duly  qualified  medical  practioners.  Both  of  these 
physicians  express  their  opinion  that  Hayward  Avery  is  suffering 
from  cerebral  arteriosclerosis,  which  is  a progressive  type  of  dis- 
order, and  that  he  is  a mentally  incompetent  person  unable  to 
manage  his  own  affairs  and  that  there  is  little  or  no  likelihood 
of  his  recovery.  Both  of  these  affidavits  set  out  in  very  con- 
siderable detail  the  symptoms  of  mental  trouble  exhibited  by 
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Avery,  and  give  substantial  reasons  for  the  conclusion  which 
both  the  deponents  have  reached.  The  original  application  was 
also  supported  by  an  affidavit  of  Donald  Roy  Avery,  a son  of 
Hayward  Avery,  who  applied  for  the  order  and  who  was  sub- 
sequently appointed  the  committee.  It  is  our  opinion  that  the 
material  filed  in  support  of  the  original  application  made  to  Mr. 
Justice  Wilson  was  quite  sufficient  to  justify  the  order  made  by 
him. 


Upon  the  motion  before  the  learned  Chief  Justice  of  the  High 
Court  there  was  filed  an  affidavit  made  by  Dr.  Arthur  Doyle,  a 
specialist  in  neural  psychiatry,  which  sets  out  in  very  consider- 
able detail  the  mental  condition  of  Hayward  Avery,  and  confirms 
the  opinion  of  such  condition  reached  by  Drs.  Burton  and  Mac- 
Kinnon prior  to  the  making  of  the  original  order. 


The  only  evidence  adduced  by  the  appellant  in  contradiction 
to  the  evidence  given  in  support  of  the  original  application  is  an 
affidavit  of  Dr.  Charles  Pinch  of  Guelph,  who  does  not  designate 
himself  as  a specialist  on  mental  troubles  and  who,  on  the  17th 
September  1951,  subjected  Hayward  Avery  to  a “routine  physical 
examination”.  He  concludes  as  follows:  “(4)  On  the  basis  of 
my  said  examination  I formed  the  opinion  that  the  said  Hayward 
Avery  was  not  a person  dangerous  to  be  at  large.”  No  opinion 
is  expressed  by  Dr.  Pinch  as  to  the  capability  of  Mr.  Avery  to 
manage  his  affairs. 


It  is  the  practice,  upon  applications  made  under  the  provisions 
of  The  Mental  Incompetency  Act,  to  require  the  evidence  of  two 
medical  practitioners  as  well  as  evidence  of  a person  or  persons 
to  whom  the  subject  of  the  application  is  well  known  and  whose 
acquaintance  has  extended  over  a considerable  period  of  time 
and  who  can  testify  as  to  facts  within  his  or  her  own  knowledge 
which  will  assist  the  Court  in  forming  a judgment  as  to  the 
condition  of  the  alleged  mentally  incompetent  person:  Re  Young, 
[1942]  O.R.  301,  [1942]  3 D.L.R.  185.  Upon  the  original  appli- 


cation in  addition  to  the  affidavits  of  the  physicians  there  was 
the  affidavit  of  the  son  of  Mr.  Hayward  Avery. 

A considerable  part  of  the  evidence  which  was  tendered  by 
counsel  for  the  appellant  was  for  the  purpose  of  endeavouring 
to  establish  that  Avery  had  been  improperly  committed  to  the 
Homewood  Sanitarium  and  had  been  improperly  treated  while 
in  such  institution. 


C.A. 


Re  Avery* 


Hogg  J.A.  203 


In  September  1951  Avery  was  discharged  from  the  said  sani- 
tarium on  habeas  corpus:  Re  Avery , [1951]  O.W.N.  810.  It  is 
apparent  that  the  ground  for  the  order  made  on  the  habeas 
corpus  application  by  Mr.  Justice  Ferguson  was  that  Avery  had 
been  admitted  to  the  sanitarium  upon  a request  accompanied 
by  the  certificate  of  one  medical  practitioner  only,  as  permitted 
by  s.  27  of  The  Private  Sanitaria  Act,  R.S.O.  1950,  c.  290,  where 
special  circumstances  are  present,  but  that  such  special  circum- 
stances as  would  prevent  the  examination  of  Avery  by  a second 
medical  practitioner  before  his  committal  to  the  sanitarium  did 
not  exist  and,  such  being  the  case,  the  section  of  the  statute 
under  which  action  was  taken  should  not  have  been,  and  was 
wrongfully,  invoked. 

The  fact  that  Avery  had  been  illegally  committed  to  Home- 
wood  Sanitarium  is  not  an  element  which  is  vital  in  any  manner 
to  the  determination  of  this  application.  We  are  not  aware  of 
any  duty  at  law  imposed  upon  the  officials  of  the  sanitarium  in 
question  which  required  any  positive  act  on  the  part  of  such 
officials  to  see  that  Avery  obtained  legal  advice  or  was  repre- 
sented upon  the  original  application.  It  would,  of  course,  have 
been  an  improper  and  illegal  act  to  endeavour  to  prevent  Avery 
from  obtaining  such  advice  or  from  being  represented  upon  the 
motion.  The  evidence  does  not  establish  the  allegations  made  by 
the  appellant  that  he  was  not  afforded  opportunity  to  take  legal 
advice  or  to  oppose  the  application.  There  is  no  rule  of  pro- 
cedure which  requires  a guardian  ad  litem  to  be  appointed 
before  an  order  under  s.  36  of  The  Mental  Incompetency  Act 
may  be  made. 

We  may  sum  up  the  conclusions  which  have  been  reached 
as  follows: 

(1)  Avery  was  properly  served  with  notice  of  the  application 
for  the  appointment  of  a committee  of  his  estate. 

(2)  Avery  disregarded  such  notice. 

(3)  The  evidence  does  not  establish  the  contention  made  by 
counsel  for  the  appellant,  that  Avery  did  not  have  an  opportunity 
to  appear  or  be  represented  upon  the  motion  or  to  seek  advice 
from  a solicitor. 

(4)  The  order  of  Wilson  J.  was  warranted  by  the  evidence 
submitted  upon  the  application  for  the  appointment  of  a com- 
mittee. 


14— [1952]  O.R. 


204 


Ontario  Reports. 


[1952] 


We  conceive  it  to  be  the  duty  of  the  Court  to  disparage 
involved  and  lengthy  proceedings  and  litigation,  where  more 
simple  methods  of  achieving  the  same  end  are  readily  at  hand. 
The  material  submitted  to  the  Court  upon  this  appeal  fills  some 
200  pages.  It  consists  of  numerous  affidavits  and  the  testimony 
given  on  the  cross-examination  of  some  of  the  deponents.  The 
order  declaring  Avery  mentally  incapable  of  managing  his 
affairs  could  have  been  summarily  terminated  by  the  proceedings 
provided  by  s.  36(6)  of  The  Mental  Incompetency  Act  if  the 
facts  warranted  such  a result.  Under  this  subsection  an  order 
could  have  been  made,  if  the  Court  was  satisfied,  declaring  that 
Avery  had  become  mentally  capable  of  managing  his  own  affairs, 
and  discharging  the  committee. 

The  curious  circumstance  appears,  to  which  reference  has 
already  been  made,  that  although  the  appellant  had  given  notice 
that,  upon  the  hearing  of  the  motion  under  Rule  217  by  the 
Chief  Justice  of  the  High  Court,  he  would  ask  in  the  alternative 
for  a declaration  under  s.  36(6)  of  The  Mental  Incompetency 
Act,  counsel  for  the  appellant  stated  at  such  hearing  that  it  was 
not  his  intention  at  that  time  to  proceed  with  the  motion  request- 
ing such  relief. 

We  do  not  think  the  method  of  obtaining  evidence  on  behalf 
of  the  appellant,  adopted  in  this  proceeding,  is  to  be  encouraged. 
The  solicitor  for  the  appellant,  who  was  afterwards  counsel  on  the 
various  applications  and  on  this  appeal,  interviewed  his  client  in 
the  presence  of  another  solicitor  from  the  same  office,  and  this 
latter  solicitor,  in  the  form  of  an  affidavit,  not  only  related  what 
he  heard  Mr.  Avery  say  at  the  interview,  but  expressed  his 
opinion  as  to  the  effect  of  the  proceedings  upon  the  mind  of 
Avery  and  the  reasons  for  Avery’s  failure  to  oppose  the  applica- 
tion. 

The  appeal  should  be  dismissed.  We  do  not  think  that  there 
should  be  any  award  of  costs,  other  than  those  of  the  committee 
which  should  be  paid  out  of  the  estate. 

Appeal  dismissed.  . , 

Solicitors  for  the  appellant:  Duncan  d Bicknell,  Toronto.  |j 

Solicitors  for  the  committee,  respondent:  Me  Alpine  & Ryan,^ 
Toronto.  ^ 
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Blevins  v*  Walker  Stores  Limited* 

War  and  Emergency  Measures — Special  Legislation  as  to  Re-employ- 
ment of  Discharged  Members  of  Armed  Forces — Effect  of  Legisla- 
tion— Whether  Civil  Right  of  Action  Created — The  Reinstatement 
in  Civil  Employment  Acts,  1942  {Can.),  c.  31,  ss.  3,  9;  1946  {Can.), 
, c.  63,  ss.  5,  18,  21. 

The  Reinstatement  in  Civil  Employment  Acts,  which  require  an  em- 
ployer to  re-employ  a former  employee,  who  has  left  his  employment 
to  join  the  armed  forces,  under  conditions  not  less  favourable  than 
those  that  would  have  prevailed  had  he  remained  in  his  employment, 
do  not  give  to  an  employee  who  alleges  that  he  has  not  been  given 
the  benefits  provided  for  by  the  legislation  a cause  of  action  in  the 
civil  Courts.  The  Acts,  by  s.  9 of  the  1942  Act  and  s.  18  of  the  1946 
Act,  expressly  provide  for  the  enforcement  of  the  rights  created,  by 
prosecution,  and  the  employer’s  obligation  can  be  enforced  in  that 
manner  alone.  Orpen  v.  Roberts  et  al.,  [1925]  S.C.R.  364  at  370-1; 
Brain  et  al.  v.  Thomas  et  al.  (1881),  50  L.J.Q.B.  662,  applied. 

A MOTION  for  the  determination  of  questions  of  law  raised 
in  the  pleadings. 

29th  January  1952.  The  motion  was  heard  by  Gale  J.  in 
Weekly  Court  at  Toronto. 

J.  H.  C.  Clarry,  for  the  defendant. 

M.  E.  Anka,  for  the  plaintiff. 

29th  January  1952.  Gale  J.  (orally) : — In  this  action,  com- 
menced by  writ  of  summons  issued  on  the  19th  October  1949, 
the  plaintiff,  broadly  speaking,  asserts  two  causes  of  action. 
In  the  first  place  he  claims  that  although  he  was  employed  by 
the  defendant  company  in  the  capacity  of  store  manager  at 
North  Bay,  Ontario,  prior  to  his  enlistment  in  His  Majesty's 
armed  services  in  1941,  yet  when  he  was  discharged  from  active 
service  on  or  about  the  8th  November  1945  and  applied  for 
reinstatement  with  the  defendant  company,  the  latter,  in  breach 
of  the  provisions  of  The  Reinstatement  in  Civil  Employment  Act, 
1942,  6 Geo.  VI  (Can.),  c.  31,  assigned  a less  important  and  less 
remunerative  position  to  him,  as  a result  of  which  he  sustained 
a financial  loss. 

The  second  branch  of  his  claim  carries  the  allegation  that 
while  in  the  employ  of  the  defendant  company  after  the  8th 
November  1945  he  did  not  receive  payment  of  moneys  and 
bonuses  which  he  had  earned. 

In  paras.  14  and  15  of  the  statement  of  defence  the  defend- 
ant pleads  that  no  civil  cause  of  action  can  be  founded^  upon 
a breach  of  the  provisions  of  the  Act  to  which  I have  referred 
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and,  further,  that  if  such  a cause  of  action  was  available  to 
the  plaintiff,  it  is  now  barred  by  reason  of  s.  21  of  the  new 
Act  passed  in  1946  as  10  Geo.  VI,  c.  63. 

On  motion  launched  by  the  defendant  on  the  14th  December 
last  my  brother  Wells  granted  leave  under  Rule  122  to  the 
defendant  to  set  down  for  hearing  before  trial  the  points  of 
law  raised  by  the  paragraphs  above  mentioned,  and  that  motion 
is  now  before  me.  The  notice  also  asks  for  an  order  striking 
out  paras.  3 and  4 of  the  statement  of  claim  and  sub-paras,  d 
and  e of  the  prayer  for  relief  therein  contained,  but  I am  told 
that  this  claim  is  merely  ancillary  to  the  relief  asked  by  way 
of  judgment. 

It  will  be  seen  that  my  first  problem  is  to  determine  whether 
or  not,  as  a matter  of  law,  the  provisions  of  the  1942  Act  con- 
ferred upon  the  plaintiff  a civil  cause  of  action.  In  my  opinion 
they  did  not,  and  accordingly  there  should  be  judgment  declaring 
that  no  such  right  of  action  exists.  At  p.  550  of  31  Halsbury, 
2nd  ed.  1938,  para.  737,  in  speaking  of  the  consequences  of 
non-observance  of  a statute,  the  learned  author  divides  statutes 
into  three  classifications,  of  which  the  last  is  said  to  comprise 
those  enactments  “in  which  a new  obligation  is  created  and  a 
special  remedy  is  provided”.  It  seems  plain  to  me  that  that 
description  is  appropriate  to  the  statute  I am  considering.  Sec- 
tion 3 of  the  1942  Act  requires  an  employer  by  whom  a person 
accepted  for  service  in  His  Majesty’s  forces  was  employed  when 
accepted  for  such  service  to  reinstate  him  in  employment  at  the 
termination  of  such  service  in  such  occupation  and  position  as 
would  be  consistent  with  the  true  intent  and  the  purposes  of 
the  Act  and  under  conditions  not  less  favourable  to  him  than 
those  that  would  have  been  applicable  to  him  had  he  remained 
in  the  employment  of  that  employer,  with  further  provisions 
as  to  matters  of  seniority  and  pension  benefits.  Undoubtedly 
that  was  the  key  section  of  what  was  then  novel  legislation  and, 
indeed,  is  the  section  under  which  the  plaintiff  seeks  reparation. 
Unfortunately  for  him,  s.  9 of  that  Act  provides  for  a specific 
penalty  in  the  event  of  non-compliance  by  an  employer  with  the 
other  terms  of  the  statute.  Under  that  section,  any  person  who 
contravenes  the  provisions  of  s.  3 is  deemed  to  be  guilty  of  an 
offence  and  liable  to  pay  a fine  not  exceeding  $500  and,  what 
is  vital  to  a determination  of  this  matter,  “in  addition,  the  court 
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shall  order  him  to  pay  to  the  person  whom  he  has  failed  to 
reinstate,  or  whose  employment  he  has  terminated,  a sum  not 
exceeding  an  amount  equal  to  twelve  weeks’  remuneration  at 
I the  rate  at  which  he  was  being  remunerated  by  that  employer 
when  he  was  accepted  for  service  in  His  Majesty’s  forces”. 

It  is  my  view  that  because  of  the  inclusion  of  s.  9 in  the 
Act,  this  matter  comes  within  the  scope  of  the  following  state- 
ment at  p.  551,  para.  740,  of  the  above  volume  of  Halsbury: 
“In  the  third  class  [which  I have  mentioned],  where  a particular 
mode  of  enforcing  a new  obligation  is  specified,  such  obligation, 
as  a general  rule,  can  be  enforced  in  no  other  manner,  even 
though  this  may  involve  ousting  the  jurisdiction  of  a court  of 
law.” 

[ Of  course  in  this  particular  instance  the  defendant  does  not 
I have  to  overcome  the  much  greater  obstacle  which  is  produced 
I when  a former  remedy  at  common  law  is  being  extinguished. 

* The  effect  of  that  which  is  contained  in  the  text  to  which  I 
made  reference  is  supported  and  perhaps  stated  with  even 
greater  clarity  by  Mr.  Justice  Duff,  as  he  then  was,  at  pp.  370-1 
of  his  judgment  in  Orpen  v.  Roberts  et  al.,  [1925]  S.C.R.  364, 
[1925]  1 D.L.R.  1101.  After  quoting  Lord  Selborne’s  statement 
in  Brain  et  al.  v.  Thomas  et  al.  (1881),  50  L.J.Q.B.  662,  that 
where  an  offence  is  created  by  statute  and  particular  remedies 
against  the  person  committing  the  offence  are  set  out,  prima 
facie  the  party  injured  can  avail  himself  only  of  the  remedies 
so  defined,  Mr.  Justice  Duff  continues  by  saying : 

“But  the  object  and  provisions  of  the  statute  as  a whole 
must  be  examined  with  a view  to  determining  whether  it  is  a 
part  of  the  scheme  of  the  legislation  to  create,  for  the  benefit 
of  individuals,  rights  enforceable  by  action;  or  whether  the 
remedies  provided  by  the  statute  are  intended  to  be  the  sole 
remedies  available  by  way  of  guarantees  to  the  public  for  the 
observance  of  the  statutory  duty,  or  by  way  of  compensation 
to  individuals  who  have  suffered  by  reason  of  the  non-perform- 
ance of  that  duty.” 

In  the  light  of  those  principles,  it  is  clear  that  the  1942  Act 
was  not  intended  by  Parliament  to  confer  on  employees  causes 
of  action  enforceable  in  the  civil  Courts.  Indeed  reading  the 
Act  as  a whole  one  finds  it  very  difficult  to  place  such  an  inter- 
pretation upon  it.  In  s.  4 there  is  contained  mention  of  “pro- 
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ceedings  for  the  violation  of  section  three  of  this  Act”  and  in 
s.  10  there  is  provision  for  the  Minister  instituting  and  conduct- 
ing proceedings  on  behalf  of  the  former  employee  without  any 
cost  to  the.  latter.  What  does  seem  to  me  to  be  fatal  to  the 
plaintiff’s  position,  however,  is  that  s.  9 contemplates  that  not 
only  is  the  defaulting  employer  to  pay  a fine  but  he  is  to  make 
compensation  to  the  employee  who  has  been  wronged.  In  the 
face  of  that  provision  it  would  be  almost  impossible  to  conclude 
that  in  addition  to  his  right  to  recover  compensation  through  the 
medium  of  those  proceedings,  the  employee  was  intended  to  enjoy 
also  the  privilege  of  having  further  or  other  restitution  by  means 
of  civil  proceedings.  Such  a result  would  not  seem  to  harmonize 
with  the  object  and  scheme  of  the  Act  to  enforce  compliance 
upon  employers  rather  than  to  furnish  remuneration  to  wronged 
employees.  In  this  respect  perhaps  it  would  not  be  wrong  to 
contrast  other  federal  statutes  which  give  to  ex-servicemen 
emoluments  and  compensation  and  provide  the  right  of  recov- 
ery therefor. 

It  was  argued  on  behalf  of  the  plaintiff  that  under  my  inter- 
pretation there  would  be  small  tangible  protection  afforded  to 
employees  who  were  not  reinstated  within  the  spirit  of  the  Act 
and  it  was  mentioned  that  before  proceedings  under  s.  9 or  its 
successor,  s.  18  of  the  1946  Act,  could  be  commenced,  the  Min- 
ister, or  one  of  his  officials,  would  have  to  be  satisfied  of  the 
propriety  of  the  proposed  proceedings.  That  would  seem  to 
involve  a misreading  of  the  effect  of  s.  10.  That  section  is 
available  as  an  alternative  but  does  not  prevent  an  employee 
who  alleges  that  he  has  been  wronged  from  personally  institut- 
ing criminal  proceedings  under  s.  9 and  this  fact  considerably 
reinforces  the  construction  put  forward  by  the  defendant  for, 
as  distinct  from  many  other  enactments  where  only  Crown  offi- 
cers can  launch  the  proceedings,  this  statute  gives  that  right 
also  to  the  employee  who  complains.  Further  support  for  my 
decision  is  to  be  found  in  the  section  itself,  which  requires  that 
the  employee  who  has  suffered  a loss  is  to  be  paid  something, 
which  means  of  course  that  an  award  in  his  favour  by  the 
magistrate  is  mandatory  and  not  merely  permissive. 

I concur,  too,  in  the  submission  that  as  civil  rights  would  be 
involved  if  the  plaintiff’s  contention  were  to  be  maintained  one 
would  expect  that  Parliament  would  have  been  explicit  in  out- 
lining the  remedies  at  civil  law  which  it  intended  to  bestow,  i 


Blevins  v*  Walker  Stores  Ltd» 


Gale  J.  209 


If  the  matter  were  of  first  impression  I would  have  come  to 
the  conclusion  already  expressed.  However,  it  is  gratifying  to 
know  that  a similar  decision  was  given  by  the  Chief  Justice  of 
Nova  Scotia  in  Fry  v.  W.  H.  Schwartz  d Sons,  Ltd.,  [1951]  2 
D.L.R.  198.  The  facts  which  are  there  described  would  seem 
to  synchronize  pretty  well  with  those  upon  which  the  argument 
before  me  proceeded  and,  in  addition,  the  learned  Chief  Justice 
found  that  there  had  been  a breach  by  the  employer.  Here  Mr. 
Clarry  stated  that  for  the  purpose  of  this  argument  he  had  to 
accept  the  allegation  that  his  client  had  failed  to  comply  with 
the  terms  of  the  Act.  The  learned  Chief  Justice  negatived  the 
theory  that  a statutory  contract  was  created  between  the  parties 
so  as  to  give  a cause  of  action  to  the  employee  by  reason  of  the 
provisions  of  s.  9 of  the  1946  Act  which,  I am  told,  substantially 
re-enacted  that  which  was  contained  in  the  1942  Act  and  the 
Regulations  passed  under  it,  s.  21  of  the  later  Act  being  the 
only  addition.  The  Chief  Justice  then  decided  the  matter  on 
broader  principles  and,  with  respect,  I fully  concur  in  his  con- 
clusion, at  pp.  202-3,  that  “the  remedies  provided  by  the  . . . 
[Act],  itself  are  intended  to  be  the  sole  remedies  available  by 
way  both  of  guarantees  to  the  public  for  the  observance  of  the 
statutory  duty  and  by  way  of  compensation  to  individuals  who 
have  suffered  by  reason  of  the  non-performance  of  that  duty”. 

Mr.  Anka,  on  behalf  of  the  plaintiff,  drew  my  attention  to 
the  inclusion  of  the  word  “claim”  in  s.  7 of  the  1946  Act  as 
indicative  of  the  intention  of  Parliament  to  afford  to  an  employee 
a civil  cause  of  action,  but  that  word  must  be  read  in  its  con- 
text which  shows  that  what  the  section  contemplated  was  not 
a claim  for  compensation,  but  rather  a claim  “that  it  [an  offer 
of  reinstatement]  does  not  comply  with  the  requirements  of 
this  Act”. 

Judgment  may  go,  therefore,  declaring  that  the  plaintiff 
has  no  cause  of  action  in  respect  of  the  matters  set  forth  in 
paras.  2,  3 and  4 of  his  statement  of  claim. 

I turn  now  briefly  to  the  contention  put  forward  on  behalf 
of  the  defendant  that  if  such  an  action  ever  did  exist,  it  has 
been  long  since  barred  by  reason  of  the  provisions  of  s.  21  of 
the  1946  Act  which  reads  as  follows:  “In  any  prosecution  for 

a contravention  of  any  of  the  provisions  of  this  Act,  the  com- 
plaint shall  be  made,  or  the  information  laid,  within  one  year 
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from  the  time  when  the  matter  of  the  complaint  or  information 
arose.” 

While  a decision  on  the  second  breach  of  the  motion  is  now 
quite  unnecessary,  I cannot  refrain  from  expressing  an  opinion 
that  although  the  last-mentioned  section  assists  the  defendant 
on  its  submission  that  no  civil  remedy  is  provided  by  the  Act, 
it  cannot  be  called  into  operation  to  extinguish  anything  but  a 
prosecution  under  ss.  18  and  19  of  that  Act. 

The  defendant  is  entitled  to  its  costs  of  this  motion,  if 
demanded.  In  view  of  the  foregoing  it  is  unnecessary  for  me 
to  make  any  further  mention  of  the  application  to  strike  out 
paras.  3 and  4 and  sub-paras,  d and  e of  the  prayer  for  relief  in 
the  statement  of  claim. 

Judgment  accordingly. 

Solicitor  for  the  plaintiff : Michael  E.  Anka,  Ottawa. 

Solicitors  for  the  defendant : McCarthy  & McCarthy,  Toronto. 


[GALE  J.] 

Re  T»  M.  Patterson  Motor  Sales  Limited  and 
Kingston  Public  Utilities  Commission* 

Compensation — Determination  of  Amount — When  Arbitration  Available 

— Where  Land  Expropriated  or  ^injuriously  affected"’ — Temporary 

Interference  with  Access  to  Premises — The  Municipal  Act,  R.8.O. 

1950,  c.  243,  ss.  l(c/),  349. 

Section  349  of  The  Municipal  Act,  which  prescribes  arbitration  as  the 
method  of  determining  the  compensation  to  be  paid  by  a munici- 
pality (or,  by  virtue  of  s.  3 of  The  Public  Utilities  Act,  by  a public 
utility  commission)  for  the  damages  resulting  “where  land  is  in- 
juriously affected”,  does  not  apply  to  a case  where  access  to  the  land 
is  temporarily  reduced  by  works  done  by  the  municipality  or  public 
utility,  without  any  actual  expropriation.  Even  with  the  broad  defini- 
tion of  “land”  contained  in  s.  Kg)  of  The  Municipal  Act,  it  cannot  be 
taken  to  include  the  right  to  enter  or  leave  land.  Re  Powell  and 
City  of  Toronto  (1925),  56  O.L.R.  541;  City  of  East  Windsor  v.  Plant 
et  al.  (1932),  41  O.W.N.  291;  Re  Conger  Lehigh  Coal  Co.  Ltd.  and 
the  City  of  Toronto,  [1934]  O.R.  35,  applied. 

A MOTION  for  the  appointment  of  an  arbitrator. 

30th  January  1952.  The  motion  was  heard  by  Gale  J.  in 
Weekly  Court  at  Toronto. 

C.  L.  Duhin,  K.C.,  for  the  applicant. 

K.  G.  Morden,  K.C.,  for  the  respondent. 

30th  January  1952.  Gale  J.  (orally) : — No  matter  how 
repugnant  it  would  be  to  launch  another  Urmson  case  [Re  Urm-^ 
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Re  Patterson  Motors  and  Kingston  P»U»C* 

son  and  Kingston  Public  Utilities  Commission,  [1951]  O.W.N. 
365,  [1951]  3 D.L.R.  77],  I would  have  to  do  so  here  if  Mr. 
Dubin’s  contention  is  right.  However,  after  hearing  most  cap- 
able argument  on  both  sides,  and  after  having  an  opportunity 
of  looking  into  the  cases  which  have  been  cited,  I am  of  the 
opinion  that  arbitration  is  not  the  appropriate  procedure  in  this 
instance  and  that  I am  not  required  to  appoint  an  arbitrator. 

Before  I proceed  to  a more  detailed  discussion  of  the  mat- 
ter, reference  should  be  made  to  the  case  of  Re  Kempville  Milling 
Co.  Limited  and  Village  of  Kempville,  53  O.L.R.  8,  [1923]  3 
D.L.R.  839,  which  enunciates  the  principle  that  arbitration  ought 
not  to  be  resorted  to  except  in  cases  where  it  is  plainly  the 
proper  and  only  remedy. 

The  material  here  indicates  that  the  applicant,  which  oper- 
ates a garage  and  service-station  on  the  corner  of  Regent  and 
Princess  Streets  in  the  city  of  Kingston,  Ontario,  had  the  mis- 
fortune to  suffer  some  recent  interference  with  its  business  when 
the  Public  Utilities  Commission  of  that  city  undertook  to  lay  a 
water-main  along  Princess  Street  near  the  applicant’s  property. 
The  operation  took  all  of  three  days,  and  at  no  time  were  the 
premises  isolated.  As  a result  the  applicant  seeks  to  recover 
compensation  for  the  alleged  interference  with  its  normal  use 
of  the  property  and  in  particular  for  loss  of  profits  which  is  said 
to  have  been  sustained  because  prospective  customers  were  tem- 
porarily unable  to  visit  the  premises.  In  due  course  the  respond- 
ent was  called  upon  to  name  an  arbitrator  and  when  it  did 
nothing  in  that  regard  this  application  was  launched. 

Perhaps  at  this  stage  I should  make  mention  of  the  fact 
that  an  action  for  damages  was  also  commenced  by  the  applicant 
but  it  is  conceded  that  its  purpose  in  doing  so  was  simply  to 
protect  any  rights  of  action  it  possessed  in  the  event  that  arbi- 
tration proceedings  should  be  held  to  be  inapplicable. 

Mr.  Dubin  contends,  and  I think  it  is  admitted,  that  the  pro- 
visions of  The  Public  Utilities  Act,  R.S.O.  1950,  c.  320,  applied 
to  the  undertaking  of  the  respondent  in  this  case  and,  that  being 
so,  by  reason  of  s.  3 of  that  Act,  the  provisions  of  Part  XV  of 
The  Municipal  Act,  R.S.O.  1950,  c.  243,  are  germane.  He  then 
drew  my  attention  to  s.  349  of  the  latter  Act  which  provides  in 
part: 

^ ‘Where  land  is  expropriated  for  the  purposes  of  a corpora- 
tion, or  is  injuriously  affected  by  the  exercise  of  any  of  the 
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powers  of  a corporation  . . . the  corporation  shall  make  due  com- 
pensation to  the  owner  for  the  land  expropriated  and  for  any 
damage  necessarily  resulting  from  the  expropriation  of  the  land, 
or  where  land  is  injuriously  affected  by  the  exercise  of  such 
powers  for  the  damages  necessarily  resulting  therefrom  . . . 

He  also  referred  to  subs.  2,  which  provides:  “The  amount 

of  the  compensation,  if  not  mutually  agreed  upon,'  shall  be  deter- 
mined by  arbitration.” 

His  argument,  of  course,  is  that  by  reason  of  the  last  sub- 
section the  applicant  in  this  case  is  obliged  to  seek  redress  by 
arbitration  and  that  the  provisions  of  The  Arbitration  Act, 
R.S.O.  1950,  c.  20,  govern  the  method  of  proceeding.  Under 
The  Arbitration  Act  the  Supreme  Court  of  Ontario,  or  a judge 
thereof,  may  appoint  an  arbitrator,  and  I am  asked  to  exercise 
the  power  said  to  be  thus  vested  in  me.  Mr.  Dubin  also  con- 
tends that  the  provisions  of  The  Municipal  Arbitrations  Act, 
R.S.O.  1950,  c.  244,  do  not  apply  here  because,  admittedly,  the 
city  of  Kingston  has  a population  of  less  than  100,000  and  has 
not  passed  a by-law  envisaged  by  s.  15  of  that  Act. 

It  is  my  view  that  the  applicant’s  claim  does  not  come  within 
the  scope  of  s.  349  of  The  Municipal  Act,  notwithstanding  the 
rather  comprehensive  definition  of  the  word  “land”  contained 
in  s.  l(p)  thereof.  Putting  it  another  way,  I am  not  convinced 
that  that  about  which  the  applicant  complains  is  tantamount  to 
an  injurious  effect  upon  land  as  that  word  is  used  in  s.  349. 
In  this  case  land  has  not  been  either  expropriated  or  injuriously 
affected.  Mr.  Dubin  contends  that  it  has  been  if  the  word 
“land”  in  s.  349  is  to  be  interpreted  as  including  the  right  to 
enter  or  leave  land,  but  it  seems  to  me  that  the  section,  when 
read  as  a whole,  denies  such  an  extended  meaning. 

My  impression  is  reinforced  considerably  by  the  decisions 
which  have  been  given  upon  the  subject  over  the  past  twenty- 
five  years. 

In  Re  Powell  and  City  of  Toronto,  56  O.L.R.  541,  [1925]  2 
D.L.R.  796,  Mr.  Justice  Middleton,  in  delivering  the  judgment 
of  the  Court  of  Appeal,  said  this,  at  p.  545 : “I  have  come  to 

the  conclusion  that  the  statute  under  which  the  arbitration  is 
held  does  not  warrant  the  making  of  allowances  for  anything 
beyond  the  value  to  the  claimant  of  the  lands  taken  and  for 
the  injurious  affection  of  the  lands  remaining.  The  claim  for| 
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the  business  loss  is  something  not  given  by  the  statute.”  And 
this  at  p.  549:  “I  am,  for  the  reasons  I have  indicated,  of 

opinion  that  the  business  loss  claimed  cannot  be  allowed  under 
the  provisions  of  our  statute.” 

It  seems  to  me  that  what  Middleton  J.A.  was  saying  in  effect 
was  this:  Arbitration  under  the  predecessor  of  s.  349  was  not 
available  in  respect  of  a claim  for  loss  of  use  of  the  land,  unless 
there  was  expropriation  in  whole  or  in  part,  if  that  claim  was 
essentially  for  IcTss  of  profits.  Mr.  Dubin  contends  that  that  con- 
cerns only  the  type  of  damage  which  is  recoverable,  but  surely 
the  Court  in  the  Powell  case  had  no  intention  of  so  being  con- 
fined. 

I do  not  understand  how  one  can  say  that  while  s.  349  does 
not  apply  to  loss  of  profits  it  does  cover  such  loss  as  may  be 
sustained  by  reason  of  interference  with  the  right  to  enter  the 
land,  resulting  from  some  cause  other  than  expropriation. 

Even  stronger  support  for  what  I have  in  mind  is  to  be  found 
in  City  of  East  Windsor  v.  Plant  et  al.  (1932),  41  O.W.N.  391, 
where  Mr.  Justice  Masten,  delivering  the  judgment  of  the  Court 
of  Appeal,  again  stated  that  the  compensation  provided  by  The 
Municipal  Act  for  injuries  resulting  from  works  undertaken  by 
a municipality,  where  no  part  of  a claimant’s  lands  has  been 
expropriated,  is  limited  to  the  depreciation  in  value  of  the  lands 
themselves,  and  that  none  can  be  awarded  for  personal  incon- 
venience or  injury. 

The  matter  came  before  the  Court  in  a different  way  in  the 
case  of  Re  Conger  Lehigh  Coal  Co.  Ltd.  and  the  City  of  Toronto, 
[1934]  O.R.  35,  [1934]  1 D.L.R.  476,  where  Mr.  Justice  Kerwin 
on  this  point  held  that  the  words  “and  for  any  damage  neces- 
i sarily  resulting  from  the  expropriation  of  the  land”,  added  to 

I the  predecessor  of  s.  349,  apparently  because  of  the  decision  in 

j the  Powell  case,  did  not  give  to  a claimant  the  right  to  recover, 
by  way  of  arbitration,  damages  for  loss  of  business,  although 
I his  decision  does  not  directly  bear  on  this  point  because  of  the 
j facts  which  were  there  present. 

I These  authorities  certainly  indicate  that  the  right  to  arbi- 
tration in  the  circumstances  of  this  case  is  not  only  far  from 
clear  but  entirely  obscure,  and,  giving  proper  effect  to  the  Kemp- 
ville  csise,  supra,  for  that  reason  alone  I am  not  going  to  act 
under  the  provisions  of  The  Arbitration  Act. 
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Mr.  Morden  also  contended  that  s.  349  did  not  apply  here 
because  Part  XV  of  The  Municipal  Act  is,  by  s.  3 of  The  Public 
Utilities  Act,  brought  into  operation  only  with  respect  to  those 
powers,  such  as  expropriation,  which  are  normally  exercised  by 
a public  utility,  and  he  calls  attention  to  the  fact  that  if  it  were 
otherwise  some  rather  unusual  results  would  obtain.  Putting 
it  another  way,  he  suggested  that  the  word  “any”  in  s.  3 of 
the  last-mentioned  Act  must  be  read  reasonably  and  in  the  light 
of  the  powers  which  are  given  to  a public  utility  as  distinct 
from  those  vested  in  a municipal  corporation.  There  is  consid- 
erable force  in  this  argument,  particularly  when  one  bears  in 
mind  that  the  case  of  Ottawa  Gas  Co.  Ltd.  v.  The  City  of  Ottawa, 
[1937]  O.R.  13,  [1937]  1 D.L.R.  579,  was  decided  by  action 
rather  than  by  arbitration.  But  I do  not  need  to  decide  the 
question  in  view  of  my  judgment  that  s.  349  does  not  have  the 
effect  contended  for  by  Mr.  Dubin. 

As  a further  alternative,  Mr.  Morden  argues  that  if  Part  XV 
of  The  Municipal  Act  were  relevant  the  arbitration  would  have 
to  be  under  s.  358  of  that  Act.  I do  not  agree  with  that  proposi- 
tion. Section  358  is  in  Part  XVI  of  The  Municipal  Act  and  is 
not  made  effective  by  implication  or  by  reference  to  sections  in 
Part  XV,  which  is  the  only  Part  referred  to  in  s.  3 of  The  Public 
Utilities  Act.  If  s.  3 applies  at  all,  it  invokes  Part  XV  and  Part 
XV  only.  Were  The  Arbitration  Act  not  in  existence,  there 
might  be  something  to  be  said  in  favour  of  Mr.  Morden’s  con- 
tention, but  as  The  Arbitration  Act  gives  a complete  code  which 
is  available  for  any  arbitration  required  by  s.  349,  it  is  my  view 
that  in  the  circumstances  of  this  case  resort  must  be  had  to  that 
Act  rather  than  to  s.  358. 

The  application  will  therefore  be  dismissed  with  costs. 

Finally,  and  though  it  is  of  small  comfort,  I should  like  to 
point  out  that  there  are  several  material  differences  between  the 
facts  of  this  case  and  those  in  the  Urmson  case.  In  the  latter, 
and  despite  Mr.  Dubin’s  present  ingenious  argument  to  the  con- 
trary, “land”  was  certainly  injuriously  affected. 

Motion  dismissed  with  costs. 

Solicitors  for  the  applicant:  Cartwright  d Cartwright,  King-  % 
ston. 

Solicitor  for  the  respondent:  Hugh  F.  Gibson,  Kingston. 
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[COURT  OF  APPEAL.] 

Laing  and  Laing  v»  Moran  and  Moran. 

Real  Property — Possessory  Title — Sujficiency  of  Possession — Possession 
rather  than  User  as  Deciding  Factor — Garage  and  Driveway — Land 
behind  Garage — The  Limitations  Act,  R.8.O.  1950,  c.  207,  ss.  4, 15,  34. 

The  erection  of  a garage  partly  on  the  lands  of  another,  and  the  con- 
struction and  continued  use  of  a driveway  leading  therefrom,  are  a 
sufficient  taking  possession  of  the  land  encroached  upon  to  bar  the 
title  of  the  original  owner  if  continued  uninterruptedly  for  the  statu- 
tory period  of  ten  years.  The  deciding  factor  is  not  merely  user  or 
non-user,  but  the  taking  and  exercise  of  possession,  and  it  is  not 
necessary  that  there  should  be  enclosure,  by  a fence  or  hedge  or 
otherwise,  of  the  part  encroached  upon.  Seddon  v.  Smith  (1877),  36 
L.T.  168;  Babbitt  v.  Clarke  (1925),  57  O.L.R.  60;  [1927]  S.C.R.  148; 
Kirby  v.  Cowderoy,  [1912]  A.C.  599,  applied.  On  the  other  hand,  mere 
non-user  of  land  by  the  holder  of  the  paper  title  is  not  sufficient  to 
extinguish  his  title;  non-user  is  not  necessarily  a discontinuance  of 
possession,  and  if  possession  is  not  actually  taken  by  another  person 
the  owner  is  deemed  to  remain  in  constructive  possession.  Leigh  v. 
Jack  (1879),  5 Ex.  D.  264;  Sherren  v.  Pearson  (1887),  14  S.C.R.  581; 
Marshall  v.  Taylor,  [1895]  1 Ch.  651,  applied. 

An  appeal  by  the  defendants  from  a judgment  of  Shaunessy 

Co.  Ct.  J.,  of  the  County  Court  of  the  County  of  Lambton. 

6th  December  1951.  The  appeal  was  heard  by  Henderson^ 
Roach  and  Hope  JJ.A. 

D.  P.  Jamieson,  K.C.,  for  the  defendants,  appellants:  We 

base  our  claim  to  the  land  covered  by  the  original  or  “chicken- 
coop”  garage  and  the  driveway  leading  to  it  on  possession,  and 
our  claim  to  the  land  behind  the  original  garage  on  estoppel. 
We  also  submit  that  the  action  is  barred  by  ss.  4 and  5 of  The 
Limitations  Act,  R.S.O.  1950,  c.  207.  The  right  to  bring  the 
action  first  accrued  to  the  plaintiffs’  predecessors  in  title  in  1930 
when  the  first  garage  and  driveway  were  constructed  and  the 
land  in  question  was  appropriated  for  use  by  and  with  the  lands 
now  owned  by  the  defendants.  To  interrupt  the  running  of  the 
statute  there  would  have  had  to  be  either  (1)  entry,  or  (2) 
abandonment  by  us  or  (3)  a written  acknowledgment  by  us  of 
title,  and  none  of  these  things  occurred:  Perry  v.  Clissold  et  al., 
[1907]  A.C.  73  at  79;  Piper  v.  Stevenson  (1913),  28  O.L.R.  379, 
12  D.L.R.  820. 

From  1930  to  1946  there  was  no  objection  made  to  the  single 
garage,  and  the  plaintiffs’  predecessor  in  title  helped  us  to  build 
the  double  garage.  He  owed  us  a duty  to  say  something  if  he 
thought  we  were  encroaching  on  his  land.  [Hope  J.A.:  Is 

there  any  evidence  that  the  plaintiffs  or  their  predecessors  used 
the  land  behind  the  garage.]  No.  [Roach  J. A.:  The  plaintiffs 
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have  the  paper  title  and  you  allege  that  you  have  acquired  a 
possessory  title.  The  non-user  by  the  plaintiffs  is  not  decisive; 
you  must  prove  that  you  had  adverse  possession.]  Our  user  of 
the  land  was  referable  to  the  strip  throughout,  from  front  to 
back.  [Roach  J.A.:  The  only  way  you  can  establish  a pos- 

sessory title  is  by  exclusive  adverse  possession.]  [Hope  J.A.: 
You  say  that  the  placing  of  the  garage  in  1930  was  an  assertion 
by  your  predecessors  of  a right  to  the  strip  for  the  whole  length 
of  the  lot?]  Yes;  we  made  a normal  user  of  the  land.  In  the 
circumstances  of  this  case  we  are  entitled  to  rely  on  the  posses- 
sion of  our  predecessors  in  title  as  well  as  our  own  possession. 

The  plaintiffs  are  estopped  from  contending  that  we  do  not 
own  the  land  on  which  the  present  garage  and  driveway  are 
situate,  and  from  maintaining  that  the  dividing-line  between  the 
properties  in  question  is  elsewhere  than  to  the  north  of  the 
present  garage  and  driveway.  From  the  time  the  properties  in 
question  were  first  separately  conveyed,  the  plaintiffs  and  their 
predecessors  in  title  treated  the  properties  as  if  the  dividing-line 
were  there,  and  since  they  stood  by  while  the  defendants  and 
their  predecessors  in  title  used  the  land  now  in  dispute  as  their 
own,  and  made  improvements  and  expenditures,  in  the  belief 
that  they  were  entitled  to  do  so,  they  cannot  now  assert  a 
different  position. 

The  action  should  be  dismissed  on  the  ground  that  we  have 
shown  a good  possessory  title  to  the  lands  now  in  our  occupation 
and  possession.  Alternatively,  a new  trial  should  be  directed 
on  the  ground  that  the  learned  trial  judge  erroneously  rejected 
the  evidence  of  the  defendant  Frank  J.  Moran  as  to  statements 
and  admissions  made  to  him  by  a predecessor  in  title  of  the 
plaintiffs,  and  the  evidence  of  Clara  B.  Watson  as  to  statements 
and  admissions  made  by  another  predecessor. 

G.  Y.  Clement,  for  the  plaintiffs,  respondents:  I can  find 

no  case  where  a successor  in  title  has  been  held  to  be  estopped 
by  words  of  his  predecessor.  A principal  may  be  estopped  by 
an  agent’s  representations,  but  I submit  that  a grantee  is  not 
estopped  by  reason  of  admissions  made  by  his  grantor.  If  he 
were  so  bound  the  whole  registry  system  would  break  down. 
The  admission  of  a previous  owner  may  be  admissible  evidence 
on  a question  of  a disputed  boundary-line,  but  estoppel  does  not  15? 
run  with  the  land  or  override  The  Registry  Act,  R.S.O.  1950, 
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c.  336,  particularly  s.  76:  Ross  v.  Hunter  (1882),  7 S.C.R.  289. 
[Hope  J.A. : Would  you  consent  to  an  amendment  of  the  plead- 
ings to  permit  the  defendants  to  plead  The  Conveyancing  and 
I Law  of  Property  Act,  R.S.O.  1950,  c.  68,  and  ask  for  a convey- 
I ance  of  this  strip  of  land  on  payment  of  its  value?]  We  are 
innocent  purchasers  for  value  without  notice.  [Roach  J.A.: 
You  did  not  intend  to  buy  this  strip  of  land;  you  did  not  think 
that  you  were  getting  anything  beyond  the  borders  of  the  drive- 
way and  garage.]  [Henderson  J.A.:  You  had  actual  notice 

that  the  owner  of  the  next  piece  of  land  was  using  the  driveway 
and  garage.] 

j There  is  a heavy  onus  on  a trespasser  to  establish  a posses- 
! sory  title  against  the  owner  of  the  paper  title;  all  the  presump- 
I tions  are  in  favour  of  the  owner:  Robinson  v.  Osborne  (1912), 
i 27  O.L.R.  248,  8 D.L.R.  1014. 

j Possession,  for  this  purpose,  must  be  actual,  continuous,  open 
I or  visible,  and  over  every  inch  of  the  land  claimed.  Evidence 
of  possession  before  1941  is  vague;  there  is  no  evidence  of  ten- 
ants being  in  possession  and  there  is  no  evidence  that  the 
garage  and  driveway  were  used  continuously.  The  doctrine  of 
i constructive  possession  does  not  apply  to  a trespasser  unless  he 
I fences  the  land  in  or  takes  actual  pedal  possession:  Harris  v. 

I Mudie  (1882),  7 O.A.R.  414.  All  that  can  be  acquired  from  the 
I user  of  the  driveway  is  a right  of  way.  There  was  ample  evi- 
dence to  support  the  learned  trial  judge’s  conclusions,  and  this 

: Court  should  not  interfere. 

i 

j D.  P.  Jamieson  J K.C.,  in  reply. 

I Cur.  adv.  vult. 

\ 

\ 6th  February  1952.  The  judgment  of  the  Court  was  delivered 

I by 

1 Roach  J.A.: — This  is  an  appeal  by  the  defendants  from  a 
I judgment  pronounced  by  His  Honour  Judge  Shaunessy  in  the 
^ County  Court  of  the  County  of  Lambton  on  the  27th  June  1951. 

I By  that  judgment  it  was  adjudged  and  declared  that  the  defend- 
ants (husband  and  wife)  “have  no  right,  title  or  interest  in  the 
lands  described  in  Instrument  Number  29080,  registered  in  Book 
K.K.  for  the  Township  of  Sombra,  in  the  Registry  Office  for 
the  Registry  Division  of  the  County  of  Lambton”,  and  the 
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defendants  were  restrained  from  using  any  part  of  those  lands 
for  any  purpose.  The- judgment  also  awarded  the  plaintiffs  the 
sum  of  $25  damages. 

The  dispute  involves  the  ownership  of  a strip  of  land  lying 
between  the  plaintiffs’  residence  and  the  defendants’  residence 
on  the  east  side  of  Water  Street  in  the  Village  of  Sombra.  Part 
of  the  defendants’  garage  stands  on  part  of  the  easterly  end 
of  the  strip;  the  part  of  the  strip  extending  from  the  front  of 
the  garage  to  Water  Street  is  a gravelled  approach  to  the  garage, 
and  the  part  behind  the  garage  is  vacant.  The  plaintiffs  have 
the  paper  title  to  the  lands  in  dispute  and  the  defendants  claim 
title  by  possession. 

Water  Street  runs  approximately  north  and  south.  King 
Street  commences  at  Water  Street  and  runs  at  a slight  angle 
therefrom  in  a direction  slightly  north  of  east.  Lot  6,  plan  3, 
is  the  corner  lot,  that  is  to  say,  it  is  bounded  on  one  side  by 
King  Street  and  on  another  by  Water  Street.  Lot  7 adjoins  it 
to  the  south.  The  actual  measurement  of  the  frontage  of  those 
lots  on  Water  Street  is  not  shown  on  the  plan.  It  will  suffice 
to  say  that  each  of  them  has  a frontage  on  Water  Street  in 
excess  of  43  feet  6 inches,  and  the  dividing  line  between  the  two 
lots  would  appear  to  run  parallel  to  King  Street. 

For  a better  understanding  of  the  matter  and  of  evidence  to 
which  reference  will  be  made  later,  I give  below  the  chain  of 
the  paper  title  of  the  two  parcels,  that  is,  the  plaintiffs’  and  the 
defendants’,  as  shown  by  the  abstract  of  title  filed  as  an  exhibit. 
They  both  stem  from  ownership  vested  in  Daniel  McCarthy  and 
Annie  B.  McCarthy  as  joint  tenants. 

7.  The  'plaintiffs'  parcel. 

Instrument  no.  B.B.  23182.  Grant  dated  26th  October  1926, 
registered  24th  January  1928,  Annie  B.  McCarthy,  executrix  of 
the  will  of  Daniel  McCarthy,  to  William  Julien.  Lands:  “The 

North  West  portion  of  lot  Number  Six  (6)  on  the  East  Side  of 
Water  Street,  and  South  Side  of  King  Street.  . . . Commencing 
at  the  North  West  angle  of  Lot  Number  Six  (6)  East  Water  jf 
Street  and  South  of  King  Street,  Thence  running  East 
Hundred  Feet  on  the  Southerly  limit  of  King  Street  to  a point,  ^ 
Thence  Southerly  parallel  with  Water  Street  Sixty  Feet  to  a m 
point.  Thence  westerly  to  the  East  limit  of  Water  Street;  Thence 
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I Northerly  Forty  Three  and  one  half  feet  to  the  place  of  begin- 
! ning.” 

D.D.  24161.  Grant  dated  11th  January  1932,  registered  15th 
January  1932,  William  Julien  et  ux.  to  William  W.  Logan.  Lands: 

I Same  as  in  B.B.  23182. 

D.D.  24788.  Grant  dated  22nd  May  1933,  registered  26th 
June  1934,  William  Logan  to  Ella  M.  V.  Lang.  Lands:  Same  as 
in  B.B.  23182. 

L.L.  29746.  Grant  dated  19th  February  1937,  registered 
22nd  March  1951,  Ella  M.  V.  Lang  to  Andrew  Heinkelmann. 
Lands : Same  as  in  B.B.  23182. 

I J.J.  28322.  Grant  dated  26th  June  1947,  registered  9th  Sep- 
j tember  1947,  Andrew  Heinkelmann  to  Gordon  Westrick.  Lands : 
Same  as  in  B.B.  23182. 

K.K.  29080.  Grant  dated  8th  June  1949,  registered  15th 
I June  1949,  Gordon  Westrick  et  ux.  to  William  C.  Laing  and 
j Olive  J.  Laing.  Lands : Same  as  in  B.B.  23182. 

i 

77.  The  defendants^  parcel. 

C.C.  23769.  Grant  dated  7th  August  1929,  registered  28th 
February  1930,  Clara  B.  Watson,  administratrix  of  the  estate  of 
Annabel  McCarthy,  to  Michael  J.  Cronin  and  Elizabeth  J.  Cronin 
I as  joint  tenants.  Lands:  inter  alia,  Lot  6,  except  the  part  pre- 
I viously  sold  to  William  Julien. 

C.C.  23770.  Grant  dated  8th  February  1930,  registered  28th 
February  1930,  Michael  G.  Cronin  and  Elizabeth  J.  Cronin  to 
Thomas  A.  Whiteley  and  Jennie  A.  Whiteley  as  joint  tenants. 
Lands:  Same  as  in  C.C.  23769. 

F. F.  26060.  Grant  dated  1st  May  1941,  registered  11th  July 
1941,  Gladys  I.  Whiteley,  executrix  of  Thomas  W.  Whiteley,  to 

j Thomas  A.  F.  Osborne  and  Mary  Osborne  as  joint  tenants.  Lands : 
Same  as  in  C.C.  23769. 

G. G.  26640.  Grant  dated  7th  January  1944,  registered  10th 
March  1944,  Thomas  A.  F.  Osborne  and  Mary  E.  Osborne  to 

j Frank  J.  Moran  and  Herriott  J.  Moran  as  joint  tenants.  Lands: 

I Same  as  in  C.C.  23769. 

The  strip  of  land  in  dispute  is  a parcel,  the  southerly  boun- 
dary of  which  is  the  southerly  boundary  of  the  lands  described 
in  instrument  B.B.  23182,  and  is  10  feet  6 inches  in  width  at 
its  westerly  side  measured  along  the  east  side  of  Water  Street 
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and  4 feet  8 inches  in  width  at  its  easterly  extremity  measured 
along  the  easterly  limit  of  the  lands  described  in  Instrument 
B.B.  23182  from  the  southerly  limit  of  the  lands  described  in 
that  instrument. 

This  action  was  commenced  by  writ  issued  on  28th  December 
1950.  The  plaintiffs  claimed  the  declaratory  relief  which  the 
judgment  gives  them  and  damages.  The  defendants  claimed 
title  by  possession  to  the  strip  of  land  in  question. 

I now  review  the  evidence  for  the  purpose  of  showing  who 
from  time  to  time  had  possession  of  the  land  in  dispute  and  the 
nature  of  that  possession. 

When  McCarthy  acquired  the  land  there  was  a store  on  the 
corner  within  the  boundaries  of  the  land  to  which  the  plaintiffs 
have  the  paper  title  and  a house  within  the  boundaries  of  the 
land  to  which  the  defendants  have  the  paper  title.  McCarthy 
shifted  the  location  of  that  house  slightly  on  Lot  6 and  lived 
in  it  and  operated  the  store  on  the  corner.  The  first  division 
of  his  lands  into  two  parcels  was  when  he  conveyed  the  corner 
parcel  to  Julien  in  1926.  At  the  time  of  that  division  there  was 
not,  and  at  no  time  since  then  has  there  been,  any  fence  or 
hedge  or  visible  boundary-line  marking  the  dividing-line  be- 
tween the  two  parcels  with  the  exception  of  a garage  and  drive- 
way to  which  I shall  shortly  refer. 

While  Julien  was  still  the  owner  of  the  corner  property  and 
operating  the  store,  namely,  in  February  1930,  the  Whiteleys 
acquired  the  property  adjoining  to  the  south.  In  1933,  or  per- 
haps earlier,  the  Whiteleys  moved  a building  which  had  pre- 
viously been  used  as  a chicken-coop  to  the  north  of  their  house 
and  some  distance  back  from  Water  Street  and  renovated  it, 
and  thenceforward  it  was  used  as  a garage  with  the  driveway 
thereto  leading  from  Water  Street.  Concerning  this  garage  and 
driveway  the  learned  trial  judge  says  in  his  reasons  for  judg- 
ment : 

“I  have  evidence,  which  I accept,  that  this  garage  was  10 
feet  3 inches  wide  and  16  feet  3 inches  long.  This  garage  was 
situated  immediately  north  of  a small  gas  meter  housing  situate 
immediately  north  of  a sidewalk  to  the  north  of  the  house.  The 
front  end  of  the  garage  was  situate  3 feet  east  of  the  front  of 
the  main  part  of  the  house.  A driveway,  of  sorts  until  recent 
years,  ran  from  the  front  of  the  garage  to  Water  Street.  The- 
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north  part  of  this  garage  and  driveway  encroached  upon  lands 
described  in  the  conveyance  to  the  plaintiffs.  Whiteley  and  his 
son  and  this  son’s  widow,  succeeding  each  other  in  title,  did  not 
live  on  the  property,  but  rented  it  to  others.  I have  some  evi- 
dence of  user  of  the  garage  and  driveway  by  tenants,  but  the 
evidence  is  by  no  means  conclusive  of  constant  user.  There  is 
evidence  of  constant  user  by  one  Osborne,  who  purchased  on 
May  1,  1941,  and  by  the  defendants,  who  purchased  on  January 
7,  1944.” 

With  reference  to  the  land  behind  that  garage,  the  learned 
trial  judge  says:  “There  is  no  satisfactory  evidence  of  user  by 

the  defendants  or  their  predecessors  in  title  of  the  plaintiff’s 
lands  to  the  east  of  the  garage.” 

The  driveway  leading  to  that  garage  was  not  in  any  sense 
an  improved  driveway.  There  were  two  bare  strips  indicating 
that  vehicles  were  traversing  it,  and  in  between  those  strips 
and  on  the  outer  margins  thereof  there  was  grass.  The  occu- 
pants of  what  is  now  the  defendants’  house  kept  the  grass  on 
the  driveway  clipped  in  harmony  with  the  lawn  in  front  of  their 
house.  In  his  day  Logan,  who  had  acquired  the  corner  property 
in  1932,  trimmed  the  grass  over  to  the  northerly  edge  of  the 
driveway  and,  I think  it  is  a fair  conclusion  from  the  evidence, 
so  did  his  successors  in  title  until  some  time  in  1937  or  1938. 

Heinkelmann  acquired  the  corner  property  in  February  1937 
and  either  in  that  year  or  the  next  he  demolished  the  store  but 
the  excavation  beneath  it  was  left  unfilled.  From  then  until 
Westrick  bought  it  in  1947,  the  corner  property  was  left  uncared 
for.  There  was  rubble  in  and  on  the  edge  of  the  excavation  and 
the  rest  of  the  land  grew  up  in  weeds  and  long  grass.  There 
is  some  evidence  that  strangers,  either  by  licence  or  as  tres- 
passers, used  it  on  occasions  to  park  their  cars.  Apart  from 
that  it  was  not  put  to  any  use. 

During  the  period  that  the  corner  property  was  in  the  fore- 
going unkempt  condition,  the  occupants  of  what  is  now  the 
defendants’  house  not  only  continued  to  keep  the  original  drive- 
way trimmed  as  formerly  but  apparently  extended  the  trimmed 
area  slightly  further  to  the  north.  I may  say  at  once  that  I 
attach  no  significance  to  this  widening  of  the  trimmed  area. 
It  was  consistent  with  an  intention  on  the  part  of  those  occu- 
pants simply  to  keep  the  overgrowth  of  weeds  and  grass  further 
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removed  from  their  driveway  and  was  not  necessarily  consistent 
only  with  an  acquisition  by  them  for  the  benefit  of  their  landlord 
where  they  were  the  tenants,  or  for  themselves  where  they 
were  the  registered  owners,  of  further  land  by  way  of  an  addi- 
tion to  the  driveway. 

The  original  “chicken-coop  garage” — it  is  referred  to  in  that 
language  in  the  record — remained  in  the  position  where  White- 
ley  had  originally  placed  it,  and  the  driveway  therefrom  con- 
tinued to  be  used  as  circumstances  required,  from  that  time 
until  1946.  I say  “as  circumstances  required”  to  indicate  that 
it  was  not  necessarily  used  daily  and  that  there  probably  were 
from  time  to  time  short  periods  during  which  no  vehicle  tra- 
versed the  driveway.  I should  add  at  this  point  that  there  was 
no  appreciable  lapse  of  time  when  there  was  no  occupant  of 
what  is  now  the  defendants’  house.  During  Whiteley’s  tenure 
the  tenants  seem  to  have  succeeded  each  other  in  occupation 
without  any  appreciable  lapse  of  time. 

The  defendants  acquired  their  title  in  January  1944.  In  1946 
they  moved  the  garage  “straight  back”  a distance  of  25  to  30 
feet  and  of  course  the  driveway  was  extended  back  a similar 
distance.  In  1948  that  garage  was  replaced  by  the  present  double 
garage  and  the  driveway  leading  to  it  was  improved  and  widened. 

The  use  to  which  the  land  behind  the  chicken-coop  garage 
was  put  is  vague.  There  were  some  trees  there — some  on  the 
part  thereof  covered  by  the  plaintiffs’  paper  title  and  some  on 
the  part  covered  by  the  paper  title  of  the  defendants.  There  is 
some  evidence  that  at  some  time  or  times  one  end  of  a clothes- 
line was  attached  to  one  of  the  trees  on  the  part  included  in 
the  plaintiffs’  paper  title  and  the  other  end  was  attached  to  some 
object  behind  the  defendants’  house  and  from  time  to  time  this 
clothes-line  was  used  for  hanging  out  clothes.  There  was  a 
piece  of  lawn  at  the  rear  of  what  is  now  the  defendants’  house. 
The  extent,  if  any,  to  which  that  lawn  extended  over  on  to  the 
corner  property  is  not  at  all  clear  or  certain.  There  was,  at 
least  in  some  years,  a garden  somewhere  behind  the  defendants’ 
house  and  east  of  that  lawn,  and  there  is  some  evidence  that  it 
encroached  on  the  corner  property  somewhere  behind  the  gar- 
age but  the  degree  of  that  encroachment  and  its  extent  in  point 
of  time,  or  whether  it  was  continuous  or  not,  is  quite  vague. 
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Having  regard  to  the  foregoing  evidence,  it  will  be  conven- 
ient if  I divide  the  disputed  strip  into  three  sections — first,  the 
area  thereof  covered  by  the  original  chicken-coop  garage  in  its 
original  location;  secondly,  the  driveway  leading  therefrom  to 
Water  Street;  and  thirdly,  the  portion  thereof  behind  the  garage. 

There  can  be  no  doubt  that  the  title  to  that  portion  of  the 
disputed  strip  that  was  covered  by  the  chicken-coop  garage  in 
its  original  location,  which  the  plaintiffs  would  otherwise  now 
have,  was  extinguished  at  the  latest  by  some  date  in  1943  as 
the  result  of  the  possession  of  that  part  taken  by  Whiteley  in 
1932  or  1933  and  continued  by  him  or  his  successors  in  title 
without  interruption.  Whatever  may  be  said  about  the  area 
covered  by  the  driveway  leading  to  that  garage  and  the  area 
behind  that  garage,  for  well  over  the  statutory  period  of  ten 
years  Whiteley  and  his  successors  in  title  had  open,  visible,  con- 
tinuous and  exclusive  possession  of  that  section  of  the  disputed 
strip.  The  learned  trial  judge  seems  to  have  been  of  the  opinion 
that  the  user  or  non-user  of  the  garage  during  the  statutory 
period  was  the  deciding  factor.  That,  of  course,  is  not  so. 
Possession  of  the  land  covered  by  the  garage  is  the  deciding 
factor,  and  there  was  possession  of  that  land  even  if  it  could 
be  said  that  there  were  periods  during  which  the  garage  itself 
was  not  being  put  to  use.  Use  is  merely  evidence  of  possession 
but,  so  far  as  the  land  covered  by  the  garage  is  concerned,  no 
significance  attaches  or  would  attach  either  to  the  user  or  non- 
user of  the  garage.  From  the  time  Whiteley  put  it  there,  pos- 
session of  the  land  covered  by  it  was  never  relinquished  by  him 
or  his  successors. 

I pass  now  to  a consideration  of  the  possession  of  that  part 
of  the  disputed  strip  used  as  a driveway  extending  from  the 
front  of  the  chicken-coop  garage  in  its  original  location  to  Water 
Street.  Has  there  been  that  degree  of  possession  which  is 
j necessary  to  extinguish  the  title  of  the  true  owner  in  the  soil? 

I If  the  title  of  the  true  owner  in  the  soil  has  not  been  extin- 
I guished  the  defendants  have  no  right  to  use  the  driveway  at  all, 

I because  there  has  not  been  twenty  years’  user  as  required  by 
the  statute  in  order  to  create  an  easement. 

I have  concluded  that  there  has  been  such  a degree  of  pos- 
session and  dispossession  as  sufficed  to  extinguish  the  title  of 
the  true  owner.  I think  I should  be  taking  much  too  narrow 
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a view  of  the  acts  of  Whiteley  and  his  successors  with  respect 
to  the  driveway  commencing  with  the  erection  of  the  chicken- 
coop  garage  if  I should  hold  that  they  amounted  to  something 
less  than  the  taking  possession  of  the  land  included  in  it. 

When  Whiteley  erected  the  chicken-coop  garage  in  its  orig- 
inal location  and  immediately  constructed  the  driveway  there- 
from to  Water  Street,  even  though  it  was  then,  as  the  trial  judge 
puts  it,  only  a driveway  “of  sorts”,  that  was  notice  to  the  then 
owner  of  the  corner  property  that  he  (Whiteley)  was  asserting 
ownership  over  to  the  line  of  the  north  wall  of  the  garage  and 
the  continuation  of  that  line  to  Water  Street.  Indeed  it  is 
arguable  that  it  was  notice  that  he  was  asserting  ownership  of 
the  area  behind  the  garage  over  to  the  line  of  the  north  wall 
thereof.  Mere  assertion  of  ownership,  unless  backed  up  by 
possession,  of  course  would  not  suffice  to  extinguish  the  title  of 
the  true  owner  at  the  end  of  the  statutory  period  of  ten  years. 
The  dominion  which  Whiteley  at  once  commenced  to  exercise 
over  the  driveway,  and  which  continued  to  be  exercised  on  his 
behalf  and  on  behalf  of  his  successors  in  title  by  the  various 
tenants  and  by  his  successors  in  title  when  they  were  in  occupa- 
tion, amounted  to  acts  of  possession  thereof  by  him  and  them 
to  the  exclusion  of  the  then  owner  thereof,  which  were  fully  as 
effective  as  Whiteley’s  act  of  taking  possession  of  the  land  cov- 
ered by  the  garage  itself.  The  driveway  was  necessary  to  the 
use  of  the  garage.  All  that  Whiteley  or  his  successor  Osborne 
could  have  done  to  supplement  their  acts  of  dominion  over  the 
land  included  in  the  driveway  would  have  been  to  erect  a fence 
or  plant  a hedge  along  the  northerly  margin  thereof  and  thereby 
enclose  the  driveway  against  the  owner  of  the  corner  lot,  but 
that  was  not  necessary. 

In  Seddon  v.  Smith  (1877),  36  L.T.  168,  Cockburn  C.J.  said: 
“To  my  mind,  it  makes  no  difference  whether  there  be  enclosure 
or  not.  Enclosure  is  the  strongest  possible  evidence  of  adverse 
possession,  but  it  is  not  indispensable.” 

In  Clarke  et  al  v.  Babbitt,  [1927]  S.C.R.  148,  [1927]  2 D.L.R. 
7,  Rinfret  J.,  as  he  then  was,  giving  the  judgment  of  the  majority 
of  the  Court,  put  it  thus:  “Possession  may  be  none  the  less 

sufficient  to  warrant  the  application  of  The  Limitations  Act 
[now  R.S.O.  1950,  c.  207,  s.  4]  even  although  there  is  no  real 
enclosure.” 
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A fence  or  hedge  was  not  necessary  in  order  to  exclude  the 
owner  of  the  corner  property.  Neither  he  nor  any  of  his  suc- 
cessors made  any  effort  to  intrude.  They  did  not  pretend  to  be 
asserting  ownership  to  the  driveway  notwithstanding  the  acts 
of  dominion  exercised  over  it  by  Whiteley  and  his  successors, 
as  they  might  reasonably  be  expected  to  do  if  they  were  chal- 
lenging the  asserted  right  of  Whiteley  and/or  his  successors. 

In  the  judgment  of  this  Court  (affirmed  ubi  supra)  in  Bab- 
bitt V.  Clarke,  57  O.L.R.  60  at  63,  [1925]  3 D.L.R.  55,  Orde  J.A., 
delivering  the  judgment  of  the  Court,  said:  “Here  the  con- 

tinuous use  of  the  strip  as  part  of  the  cultivated  lawn  might 
alone  be  evidence  of  adverse  possession,  without  any  semblance 
I of  enclosure  whatever.” 

[ As  a matter  of  law,  in  the  circumstances  of  this  case  I think 
I the  land  covered  by  the  garage  itself  and  the  land  included  in 
I the  driveway  constituted  a unum  quid — a single  entity  — over 
I which  Whiteley  and  his  successors  asserted  title  and  were  in 
I open,  visible,  continuous  and  exclusive  possession, 
i In  Kirby  v.  Gowderoy,  [1912]  A.C.  599,  5 D.L.R.  675,  2 
I W.W.R.  723,  it  was  said  by  the  Privy  Council  that:  “.  . . the 
character  and  value  of  the  property,  the  suitable  and  natural 
I mode  of  using  it,  the  course  of  conduct  which  the  proprietor 
I might  reasonably  be  expected  to  follow  with  a due  regard  to 
I his  own  interests;  all  these  things,  greatly  varying  as  they  must 
under  various  conditions,  are  to  be  taken  into  account  in  deter- 
mining the  sufficiency  of  a possession.” 

Taking  those  matters  into  account  here,  in  my  opinion  White- 
ley  and  his  successors  were  asserting  a claim  to  more  than  a 
mere  right  of  way  or  easement.  They  were  asserting  a claim 
to  the  soil.  The  owners  of  the  corner  property  knew  it  and 
recognized  that  claim.  Within  the  statutory  period  the  owners 
of  the  corner  property  did  not  awake  from  their  own  inaction. 
It  was  only  as  the  result  of  a survey  made  for  the  plaintiffs 
after  they  became  the  owners,  and  the  defendants  had  become 
the  owners  of  the  adjoining  property,  that  the  plaintiffs  claimed 
that  the  disputed  strip  was  part  of  the  corner  property.  So  far 
as  the  land  covered  by  the  garage  and  the  land  included  in  the 
driveway  is  concerned,  it  was  then  too  late.  The  title  to  that 
land  had  been  barred  by  possession. 


226 


Ontario  Reports. 


[1952] 


I turn  now  to  a consideration  of  the  possession  of  that  part 
of  the  disputed  strip  which  lay  behind  the  chicken-coop  garage 
as  originally  located. 

I think  it  impossible  to  hold  that  the  evidence  establishes 
that  there  was  that  degree  and  quality  of  possession  of  that  area 
necessary  to  bar  the  title  of  the  true  owners.  It  may  well  be 
that  by  the  erection  of  the  chicken-coop  garage  Whiteley  was 
asserting  ownership  over  to  the  line  of  the  north  wall  of  that 
garage  not  only  extended  to  Water  Street  but  also  extended  to 
the  rear  of  the  lot.  If  he  was,  the  assertion  of  such  ownership 
was  not  backed  up  by  sufficient  possession  of  that  area  in  order 
to  bar  the  title  thereto  of  the  true  owners. 

I am  prepared  to  assume,  without  so  deciding,  that  the  evi- 
dence establishes  that  for  a continuous  period  of  ten  years  the 
owner  or  owners  in  succession  of  the  corner  property  did  not 
use  the  land  behind  the  garage.  That  non-user,  even  if  coupled 
with  knowledge  by  them  that  the  owners  of  the  property  to 
the  south  were  claiming  ownership  thereof,  would  not  suffice  to 
extinguish  their  title. 

As  to  non-user,  Cockburn  C.J.  in  Leigh  v.  Jack  (1879),  5 Ex. 
D.  254  at  271,  said:  “If  a man  does  not  use  his  land,  either  by 

himself  or  by  some  person  claiming  through  him,  he  does  not 
necessarily  discontinue  possession  of  it.'’ 

Unless  Whiteley  or  his  successors  were  in  possession  of  that 
area,  the  true  owners  would  be  at  the  least  in  constructive 
possession  of  it. 

In  Bherren  v.  Pearson  (1887),  14  S.C.R.  581,  Henry  J.  said: 
“ . . . when  he  [the  judge  in  the  Court  below]  talks  about  the 
intention  of  the  party  who  goes  upon  the  land  of  another  and 
commits  a trespass,  I should  remark  that  the  intention  of  the 
party  has  nothing  to  do  with  it.  If  he  does  not  do  what  the 
law  says  will  amount  to  an  ouster  it  is  immaterial  what  his 
intention  is.  The  thing  necessary  for  him  to  prove  is  a possession 
for  twenty  years  [now  ten  years] .” 

I have  earlier  referred  to  Babbitt  v.  Clarke.  In  that  case 
the  plaintiff  sought  to  establish  a possessory  title  to  a strip  of 
land  lying  along  the  line  dividing  his  lot  (41)  from  the  defend- 
ants’ lot  (40) , bordering  upon  a city  street.  The  strip  was  part 
of  lot  40,  which  lay  immediately  to  the  east  of  lot  41.  The  strip 
did  not  commence  at  the  street-line,  but  at  a point  on  the  divid- 
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ing  line  some  distance  back.  From  that  point  a hedge  ran  in  a 
curving  line  upon  lot  40  to  a point  about  18  feet  south  of  the 
northerly  boundary  of  the  lots.  The  point  at  which  it  stopped 
was  at  the  top  of  a steep  declivity.  It  was  held  that  the  title 
of  the  defendants  was  extinguished  by  possession  not  only  to 
that  part  of  lot  40  lying  west  of  the  hedge  but  also  to  that  part 
thereof  lying  west  of  the  line  of  the  hedge  continued  to  the 
northerly  boundary. 

Referring  to  that  part  of  the  disputed  strip  lying  north  of 
the  point  at  which  the  hedge  terminated,  Orde  J.A.  in  this  Court 
said:  “The  fact  that  the  hedge  at  the  rear  was  not  continued 

to  the  rear  boundary  or  to  the  dividing  line  can  in  no  way 
detract  from  the  evidential  value  of  its  existence,  especially  when 
it  terminates  at  the  top  of  the  declivity,  which  of  itself  prac- 
tically closed  the  so-called  gap  at  the  end.” 

In  the  Supreme  Court  of  Canada  Rinfret  J.,  dealing  with  the 
same  matter,  said:  “The  hedge,  in  this  case,  though  not  con- 

tinued to  the  boundary  at  the  rear,  has  the  strongest  evidential 
value  as  marking  the  extent  or  area  of  occupation  and  showing 
adverse  possession.” 

As  I understand  those  judgments,  in  so  far  as  they  affected 
that  part  of  the  strip  north  of  the  point  at  which  the  hedge 
terminated,  the  Court  proceeded  on  the  principle  that  by  plant- 
ing the  hedge  to  the  top  of  the  declivity  the  plaintiff  had  ex- 
I eluded  the  defendants  from  that  part  of  the  strip  included  in  the 
declivity  and  taken  possession  thereof  just  as  effectively  as  he 
had  taken  possession  of  the  balance  of  the  strip.  In  that  view 
of  those  judgments,  they  follow  the  principle  stated  in  Sherren 
V.  Pearson,  supra,  and  are  in  harmony  with  what  was  said  by 
Lord  Halsbury  in  Marshall  v.  Taylor,  [1895]  1 Ch.  641  at  645: 

{ “It  is  impossible,  I think,  to  speak  with  exact  precision  about 
I the  degree  of  possession  or  dispossession  that  will  do,  unless  you 
j have  regard,  as  Lord  Justice  Cotton  said,  in  the  case  which  is 

I so  much  relied  upon,  Leigh  v.  Jack  [supra],  to  the  nature  of 

I the  property.” 

1 Here,  if  we  take  the  north  side  of  the  chicken-coop  garage 
as  corresponding  to  the  hedge  in  Babbitt  v.  Clarke,  it  does  not 
follow  that  the  judgment  in  Babbitt  v.  Clarke  would  be  authority 
for  holding  that  the  land  at  the  rear  of  the  garage  was  in  the 
possession  of  Whiteley  or  his  successors.  The  true  owners  of 
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the  corner  property  were  not  excluded  from  that  part  of  the 
disputed  strip  back  of  the  garage  by  any  impediment  to  their 
entry;  and  in  addition,  and  quite  apart  from  impediment,  the 
evidence  does  not  establish  actual  possession  by  Whiteley  or  his 
successors  of  the  degree  necessary  to  bar  the  title  of  the  true 
owners. 

At  the  trial  the  plaintiffs  admitted  in  evidence  that  when 
they  purchased  the  corner  property  they  understood  that  the 
southerly  limit  of  that  property  was  the  line  of  the  northerly 
limit  of  the  garage  and  driveway.  What  they  thought  at  that 
time  can  make  no  difference  to  the  legal  result  in  this  case. 
They  acquired  by  their  deed  all  the  land  described  therein  ex- 
cepting only  that  part  thereof  to  which  the  title  had  been  barred 
by  the  possession  of  Whiteley  and  his  successors. 

It  is  impossible  from  the  evidence  to  describe  by  metes  and 
bounds  what  part  of  the  lands  described  in  the  plaintiffs’  deed 
was  covered  by  the  original  garage  in  its  original  location  and 
by  the  driveway  therefrom  to  Water  Street.  If  the  parties  can- 
not agree  on  that  description,  then  I would  direct  a reference  to 
the  Local  Master  at  Sarnia  to  determine  the  same. 

The  judgment  below  should  be  varied  by  declaring  that  the 
defendants  have  no  right,  title  or  interest  in  the  lands  described 
in  instrument  no.  B.B.  23182  save  and  except  that  part  thereof, 
as  determined  on  the  reference  hereinbefore  directed,  if  such  a 
reference  is  necessary,  to  which  the  title  has  been  barred  by 
possession  thereof  held  by  the  defendants’  predecessors  in  title. 

It  follows  that  part  of  the  defendants’  present  garage  and 
driveway  encroaches  upon  the  plaintiffs’  lands.  That  garage 
was  built  and  the  driveway  was  constructed  in  good  faith  by 
the  defendants,  believing  they  were  in  fact  the  owners  of  all 
the  land  covered  by  the  garage  and  driveway.  The  plaintiffs 
have  asked  for  an  injunction  restraining  the  defendants  from 
permitting  the  garage  to  remain  on  the  plaintiffs’  land  or  from 
entering  on  or  exercising  any  acts  of  ownership  over  any  part 
of  the  plaintiffs’  land.  I would  grant  that  injunction  but  would 
postpone  the  operation  of  it  to  1st  July  1952.  That  delay  will 
enable  the  defendants,  if  they  so  elect,  to  invoke  s,  37  of  The 
Conveyancing  and  Law  of  Property  Act,  R.S.O.  1950,  c.  68,  and 
apply  to  the  Court  to  retain  so  much  of  the  plaintiffs’  land  as 
is  covered  by  the  garage  and  driveway  upon  making  such  com- 
pensation therefor  as  the  Court  may  direct. 
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The  plaintiffs’  claim  for  damages  should  be  dismissed.  In 
my  opinion,  they  have  suffered  none. 

I think  there  should  be  no  costs  to  either  party  either  in 
this  Court  or  in  the  Court  below,  and  each  party  should  pay  his 
own  costs  of  the  reference,  if  one  is  taken. 

To  the  foregoing  extent  the  appeal  should  be  allowed  and  the 
judgment  below  should  be  varied. 

Appeal  allowed  in  part. 

Solicitors  for  the  plaintiff s^  respondents : Burgess  d Clement, 
Wallacehurg. 

Solicitors  for  the  defendants,  appellants:  Taylor,  Jamieson, 
Mallon  d Fowler,  Sarnia. 


[FERGUSON  J.] 

The  Board  of  Trustees  of  the  Continuation  School  of  the  Police 
Village  of  Dublin  v*  The  Seaforth  District  High  School  Board. 

Statutes — Interpretation — Rejection  of  Ordinary  Grammatical  Mean- 
ing to  Avoid  Absurdity — The  Continuation  Schools  Act,  B.S.O.  1937, 
c.  359,  s.  5,  as  amended. 

The  first  duty  of  a Court,  in  interpreting  a statute,  is  to  make  sense 
of  its  language,  and  not  treat  it  as  unmeaning.  Curtis  v.  Stovin 
(1889),  22  Q.B.D.  513  at  517,  applied.  The  general  rule  is  to  construe 
the  words  used  in  their  ordinary  meaning  and  according  to  the 
grammatical  construction,  unless  that  is  at  variance  with  the  inten- 
tion of  the  legislature,  as  shown  by  the  whole  of  the  statute,  or  will 
lead  to  a manifest  absurdity  or  repugnancy.  Becke  v.  Smith  (1836), 
2 M.  & W.  191  at  195;  Christopherson  v.  Lotinga  (1864),  33  L.J.G.P. 
121  at  123,  applied.  Where  the  words  of  a statute  are  equally  open 
to  two  constructions  the  meaning  must  be  ascertained  by  considering 
the  consequences  of  each  construction,  and  if  it  appears  that  one 
of  them  leads  to  an  absurdity  and  the  other  does  not,  it  is  the  duty 
of  the  Court  to  adopt  the  second  rather  than  the  first,  even  if  this 
involves  a rejection  of  the  strict  grammatical  construction.  Hill  v. 
The  East  and  West  India  Dock  Company  (1884),  9 App.  Cas.  448 
at  456,  applied. 

The  words  of  an  earlier  statute  cannot  be  interpreted  by  reference  to 
a later  repealing  or  amending  statute.  If  the  legislature  has  mater- 
ially changed  the  language,  it  must  be  taken  to  have  done  so  with 
some  intention  and  motive,  but  that  intention  is  not  necessarily  to 
change  the  meaning.  Reg.  v.  Price  et  al.  (1871),  L.R.  6 Q.B.  411; 
Craies  on  Statute  Law,  4th  ed.  1936,  p.  134,  referred  to. 

If  the  legislature,  in  enacting  a statute,  omits  from  its  provisions  a 
class  or  thing  of  which  it  has  knowledge,  it  is  to  be  presumed  that 
the  omission  is  intentional,  and  the  statute  cannot  be  extended  by 
the  Court  to  include  that  class  or  thing.  Reg.  v.  Cleworth  (1864), 
4 B.  & S.  927  at  934,  applied.  For  a Court  thus  to  supply  a casus 
omissus  would  be  for  it  to  make  law. 

Schools — Continuation  Schools — Payment  for  Pupil  Attending  School 
outside  Own  District — Interpretation  of  Statute — Matters  to  be  Con- 
sidered— The  Continuation  Schools  Act,  R.S.O.  1950,  c.  66,  s.  6(2). 
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Where  one  school  board  seeks  to  collect  fees  from  another  board  in 
respect  of  pupils  who,  although  they  reside  in  the  territory  of  the 
second  board,  attend  the  first  board’s  school,  the  only  relevant  ques- 
tion under  s.  6(2)  of  The  Continuation  Schools  Act  is  whether  the 
pupils  attend  where  they  do  because  of  the  relative  accessibility  of 
the  two  schools  or  because  a course  of  study  is  available  in  the  school 
attended  but  not  in  their  own  district  school.  Other  motives  moving 
the  parents  to  send  the  pupils  to  one  school  rather  than  the  other 
{e.g.,  the  religious  persuasion  of  the  teachers)  are  irrelevant. 
Discussion  of  the  interpretation  of  s.  5 of  The  Continuation  Schools  Act, 
1937,  as  amended,  before  its  re-enactment  in  1949. 

An  action  to  recover  fees  in  respect  of  secondary  school 
pupils  for  the  year  1948. 

19th,  20th  and  21st  November  1951.  The  action  was  tried 
by  Ferguson  J.  without  a jury  at  Goderich. 

F.  Donnelly,  K.C.,  and  R.  E.  Barnes,  for  the  plaintiff. 

G.  L.  Mitchell,  K.C.,  and  Frank  Fingland,  K.C.,  for  the 
defendant. 

13th  February  1952.  Ferguson  J.  : — This  action  is  brought 
by  the  Board  of  Trustees  of  the  Continuation  School  of  the  Police 
Village  of  Dublin  to  recover  from  the  Seaforth  District  High 
School  Board  fees  in  respect  of  pupils  who  reside  in  the  de- 
fendant’s area  but  attend  the  plaintiff’s  continuation  school. 

The  town  of  Seaforth  is  situate  on  no.  8 highway  near  the 
easterly  limits  of  the  county  of  Huron.  About  five  miles  to  the 
east  lies  the  police  village  of  Dublin.  There  has  been  a high 
school  in  Seaforth  for  many  years  and  in  the  village  of  Dublin 
there  have  been  established,  so  long  ago  that  no  one  at  the 
trial  knew  when,  a public  school  and  a separate  school,  both 
in  Union  School  Section  no.  2 Hibbert,  McKillop  and  Logan. 
Hibbert  and  Logan  are  two  townships  in  the  county  of  Perth 
lying  south  and  north  respectively  of  no.  8 highway;  McKillop 
is  a township  in  the  county  of  Huron  lying  immediately  north 
of  no.  8 highway  and  north  of  Hibbert  and  to  the  west  of  Logan. 
The  village  of  Dublin  is  at  the  point  where  all  three  townships 
meet. 

In  the  year  1940  the  public  and  separate  school  boards  of 
Union  School  Section  no.  2 entered  into  an  agreement,  dated 
the  24th  July  of  that  year,  for  establishing  a continuation  school 
at  Dublin  under  the  provisions  of  The  Continuation  Schools  Act, 
R.S.0. 1937,  c.  359  (now  R.S.0. 1950,  c.  66). 

It  was  a term  of  the  agreement  that  it  should  terminate  on 
30th  June  1941,  unless  renewed  or  altered.  By  s.  3 of  The  Con- 
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tinuation  Schools  Act  all  such  agreements  are  subject"  to  the 
approval  of  the  Minister.  The  agreement  has  in  fact  been 
renewed,  with  the  approval  of  the  Minister,  from  year  to  year 
until  the  present  time. 

About  2%  miles  to  the  west  of  Dublin,  at  a location  on  no.  8 
highway  called  St.  Columbian,  there  is  another  school  section 
known  as  Union  School  Section  no.  3,  at  which  there  is  located 
a separate  school.  From  this  it  can  reasonably  be  concluded 
that  there  are  a number  of  families  who  adhere  to  the  Roman 
Catholic  faith  in  and  around  the  countryside  comprising  the 
two  school  sections  which  I have  mentioned.  These  families, 
of  course,  send  their  children  to  these  separate  schools  for  their 
primary  education. 

In  the  year  1946  the  county  council  of  the  County  of  Huron 
passed  a by-law  in  pursuance  of  The  High  Schools  Act,  R.S.O. 
1937,  c.  360,  now  R.S.O.  1950,  c.  165,  setting  up  the  Seaforth 
high  school  area,  which,  in  the  county  of  Huron,  included  all 
of  the  township  of  McKillop  except  the  area  comprised  in  Union 
School  Section  no.  2,  Hibbert,  McKillop  and  Logan.  It  is  ad- 
mitted that  the  county  council  of  the  County  of  Perth,  which 
lies  immediately  to  the  east  of  Huron  County,  passed  a comple- 
mentary by-law  including  in  the  Seaforth  high  school  area  the 
westerly  2%  miles  of  the  township  of  Hibbert,  this  area  being 
contiguous  to  the  county  of  Huron.  In  the  result  no  part  of 
the  area  comprising  Union  School  Section  no.  2,  Hibbert,  Mc- 
Killop and  Logan,  was  included  in  the  Seaforth  high  school  area 
and,  vice  versa,  no  part  of  the  Seaforth  high  school  area,  as 
defined  by  the  by-laws,  was  included  in  the  area  assessed  for 
Union  School  Section  no.  2,  or,  in  other  words,  the  Dublin  con- 
tinuation school  section. 

At  some  time  prior  to  the  year  1948,  presumably  after  the 
continuation  school  was  established  in  1940,  many  Roman  Catho- 
lic parents  residing  within  the  Seaforth  high  school  area  began 
I to  send  their  children  in  grades  9,  10,  11,  12  and  13  to  the  Dublin 
continuation  school  instead  of  sending  them  to  the  Seaforth  high 
school,  where,  I think,  it  was  intended  by  the  Legislature  that 
they  should  go  for  their  secondary  education.  This  practice 
has  continued  down  to  the  present  time  and,  as  a result,  the 
Dublin  continuation  school  has  become,  in  point  of  fact,  a sepa- 
rate secondary  school.  It  is  said,  and  not  disputed,  that  until 
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the  year  1947  the  Seaforth  high  school  board  paid  annually 
some  amount  by  way  of  fees  for  the  cost  of  education  of  the 
pupils  from  the  Seaforth  district  attending  Dublin,  but  has  re- 
fused to  pay  anything  to  the  Dublin  school  for  the  year  1948. 
In  these  circumstances  the  Dublin  continuation  school  board 
seeks  to  recover  from  the  Seaforth  high  school  board,  to  put  it 
in  a general  way,  the  cost  of  education  of  the  Roman  Catholic 
children  who  reside  in  the  Seaforth  high  school  area  and  attend 
the  Dublin  continuation  school.  The  names  and  residences  of 
these  children  are  set  out  in  para.  5 of  the  statement  of  claim. 
The  calculation  of  the  amount  claimed  is  governed  by  the  pro- 
visions of  s.  36  of  The  High  Schools  Act.  It  is  not  disputed 
that  the  plaintiff  has  correctly  calculated  the  amount  if  liability 
exists. 

The  plaintiff  bases  its  claim  on  s.  5 of  The  Continuation 
Schools  Act  as  it  was  in  the  year  1948.  This  section  sets  out 
the  circumstances  under  which  fees  are  payable  by  one  school 
board  to  another. 

Section  5 as  amended  by  1938,  c.  35,  s.  4;  1941,  c.  52,  s.  2; 
and  1948,  c.  16,  s.  3,  read  in  part  as  follows  : 

“5. — (1)  No  fees  shall  be  payable  by  or  in  respect  of  a pupil 
attending  a continuation  school  who  is, — 

“(a)  a pupil  who  resides  or  whose  parent  or  guardian  resides, 
or  is  assessed  for  an  amount  equal  to  the  average  assessment  of 
the  ratepayers  in  the  municipality  or  school  section  by  the  board 
of  which  the  school  is  established; 

“(b)  a pupil  whose  cost  of  education  is  payable  under  the 
provisions  of  section  8. 

“(la)  If  a pupil  who  resides  or  whose  parent  or  guardian 
resides  in  a grade  A or  grade  B continuation  school  section  or 
high  school  district  attends  any  grade  A or  grade  B continuation 
school  situated  in  a municipality  within  the  county,  or  a grade 
A or  grade  B continuation  school  in  a city  or  separated  town 
or  adjacent  county,  which  is  open  to  county  pupils  from  the 
county  in  which  he  resides  because  such  grade  A or  grade  B 
continuation  school, — 

“(i)  is  reasonably  accessible  to  such  pupil  while  the  grade  A 
or  grade  B continuation  school  in  the  section  in  which  he  resides 
is  not  thus  accessible;  or 
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“(ii)  provides  for  such  pupil  a course  of  study  which  is  not 
offered  in  the  school  in  his  own  section, 

the  board  of  the  continuation  school  section  or  high  school 
district  in  which  such  pupil  or  his  parent  or  guardian  resides 
shall  pay  fees  to  the  board  of  the  continuation  school  section 
where  such  pupil  attends  school  and  such  fees  shall  be  calculated 
in  accordance  with  the  provisions  of  section  36  of  The  High 
Schools  Act,  except  that  legislative  grants  shall  not  be  deducted 
as  provided  in  clause  c of  subsection  1 thereof.” 

The  phraseology  of  the  section  renders  it  difficult  to  construe. 
Counsel  at  the  trial  did  not  minimize  the  difficulties  and  the 
Legislature  itself  perhaps  thought  it  was  obscurely  worded  when 
it  attempted,  not  altogether  successfully,  to  clarify  the  section 
by  1949,  c.  16,  s.  3. 

The  first  business  of  the  Courts  is  to  make  sense  of  the 
language  of  a statute  and  not  treat  it  as  unmeaning,  it  being 
a cardinal  rule  of  construction  that  a statute  is  not  to  be  treated 
as  void,  however  oracular.  This  was  laid  down  by  Bowen  L.J. 
in  Curtis  v.  Stovin  (1889) , 22  Q.B.D.  513  at  517 : 

‘'The  rules  for  the  construction  of  statutes  are  very  like  those 
which  apply  to  the  construction  of  other  documents,  especially 
as  regards  one  crucial  rule,  viz.  that,  if  it  is  possible,  the  words 
of  a statute  must  be  construed  so  as  to  give  a sensible  meaning 
to  them.” 

The  general  rule  of  interpretation  is  stated  by  Willes  J.  in 
Christopherson  v.  Lotinga  (1864),  33  L.J.C.P.  121  at  123,  quot- 
ing from  a judgment  of  Parke  B.  in  Becke  v.  Smith  (1836),  2 
M.  & W.  191  at  195,  150  E.R.  724,  as  being:  “to  adhere  to  the 
ordinary  meaning  of  the  words  used,  and  to  the  grammatical 
construction,  unless  that  is  at  variance  with  the  intention  of  the 
legislature,  to  be  collected  from  the  statute  itself,  or  leads  to 
any  manifest  absurdity  or  repugnance,  in  which  case  the  lan- 
guage may  be  varied  or  modified,  so  as  to  avoid  such  inconven- 
ience, but  no  further.” 

If  one  puts  to  one  side  the  opening  paragraph  of  the  section, 
which  deals  with  pupils  not  liable  to  pay  fees  and  with  respect 
to  whom  no  fees  are  payable  by  any  board,  and  which  is  in  itself 
a masterpiece  of  obscurity,  I think  the  intention  was  that,  sub- 
ject to  the  special  conditions  mentioned  in  the  section,  the  cost 
of  education  of  a pupil  should  be  paid  by  the  board  of  the  con- 
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tinuation  school  section  where  the  pupil  resides  to  the  board  of 
the  school  which  the  pupil  attends. 

The  ‘‘pupil”  referred  to  in  the  first  line  of  subs,  la  is  not  a 
county  pupil.  County  pupils  are  defined  by  s.  1(b)  of  the  Act 
as  re-enacted  by  1948,  c.  16,  s.  2,  as  follows : 

“ ‘county  pupils’  shall  mean  pupils, 

“ (i)  who  reside  with  their  parents  or  guardians,  or 
“(ii)  who  or  whose  parents  or  guardians  are  assessed  for 
an  amount  equal  to  the  average  assessment  of  the  ratepayers, 
in  that  part  of  the  county  which  is  not  within  a city  or  separated 
town  or  within  a high  school  or  grade  A or  grade  B continuation 
school  district,  but  shall  not  include  pupils  residing  with  their 
parents  or  guardians  on  land  which  is  exempt  from  taxation  for 
school  purposes,  who  and  whose  parents  or  guardians  are  not 
assessed  for,  and  do  not  pay,  taxes  for  school  purposes  in  a 
municipality  in  the  county.” 

The  subsection  refers  to  pupils  residing  in  a grade  A or  grade 
B continuation  school  district,  whereas  a county  pupil  is  one 
who  resides  with  his  parents  or  guardians  in  that  part  of  the 
county  which  is  not  within,  among  others,  a high  school  district. 
In  addition,  s.  8 of  the  statute  deals  specifically  with  the  cost  of 
education  of  county  pupils  and  provides  that  the  same  shall  be 
paid  by  the  county  council.  From  this,  it  appears  to  me  clear 
that  the  attending  pupils  in  respect  of  whom  fees  are  to  be  paid 
as  provided  by  the  section,  are  not  “county  pupils”. 

The  two  sets  or  classes  of  pupils  dealt  with  by  s.  5 (la)  are, 
firstly,  pupils  who  live  in  one  municipality  and  attend  a school 
in  another  municipality  but  within  the  same  county;  and  second- 
ly,  pupils  who  live  in  one  county  who  attend  a school  in  an 
adjacent  county  or  in  a separated  town  or  city.  I have  con- 
sidered whether  pupils  attending  in  an  adjacent  county  should 
be  classified  apart  from  those  attending  in  a separated  town  or 
city,  making  the  latter  a third  class,  but,  for  reasons  that  will 
appear  later,  I have  concluded  that  those  attending  school  in 
an  adjacent  county,  separated  town  or  city,  are  to  be  dealt  with 
in  the  same  way. 

At  first  look,  it  would  seem  that  the  section  should  be  inter- 
preted to  mean  that  the  school  attended  must  be  open  to  county 
pupils  from  the  county  in  which  the  attending  pupil  resides 
whether  the  attended  school  is  within  the  county  where  the 
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attending  pupil  resides  or  whether  it  is  in  a city,  separated  town 
or  adjacent  county.  But  if  this  were  so,  one  would  think  there 
was  no  reason  to  repeat  the  words  “a  grade  A or  grade  B con- 
tinuation school”  in  lines  4 and  5.^  I think  that  part  of  the 
problem  is  solved  by  the  answer  to  whether  the  adverb  clause 
commencing  in  line  7,  “because  such  grade  A or  grade  B con- 
tinuation school, — (i)  is  reasonably  accessible  to  such  pupil”, 
modifies  the  adjective  “open”  in  line  7 or  the  verb  “attends”  in 
line  3.  In  other  words,  does  the  section  require  the  school 
attended  to  he  open  because  it  “is  reasonably  accessible  to  such 
pupil ...”  or  must  the  attending  pupil  attend  because  the  school 
“is  reasonably  accessible  to  such  pupil”  ^ The  answer  to  that 
question  in  turn  answers  the  question  whether  the  first  class  of 
pupil  mentioned  in  the  subsection  must  attend  because  “it  is 
reasonably  accessible”. 

The  grammatical  construction  of  the  section  relates  back  the 
clause  beginning  “because  such  grade  A or  grade  B continuation 
school”  to  the  word  “open”  and  not  to  the  word  “attend”.  In 
this  sense,  the  school  attended  must  be  open  to  the  county  pupils 
because  it  is  reasonably  accessible  “to  such  pupil”  or  provides  a 
course  of  study  not  otherwise  offered.  The  absence  of  a comma 
after  the  word  “resides”  supports  this  interpretation.  But  clause 
(i)  uses  the  word  “pupil”  and  not  “pupils”  so  that  if  one  follows 
the  strictly  grammatical  interpretation,  it  is  that  the  section 
should  be  construed  so  as  to  provide  that  the  continuation  school 
attended  is  open  to  county  pupils  because  “such  grade  A or  grade 
B continuation  school, — (i)  is  reasonably  accessible  to  such 
pupil”.  This  results  in  an  absurdity  because  it  means  that  the 
attended  school  is  open  to  county  pupils  because  one  attending 
pupil  who  is  not  a county  pupil  finds  the  attended  school  reason- 
ably accessible  while  his  own  school  is  not.  The  Legislature, 
to  my  mind,  did  not  contemplate  that  absurd  result.  If  a comma 
were  placed  after  the  word  “resides”  in  line  8,  it  would  materially 
add  to  the  clarity  of  the  meaning.  Therefore,  I construe  the 
essential  requirement  to  be  that  the  pupil  attends  the  attended 
school  because  it  is  reasonably  accessible  to  him,  not  that  the 
pupil  attends  a school  which  is  open  by  the  board  to  county 
pupils  because  it  is  reasonably  accessible  to  a pupil.  In  this  view 


*The  line  numbers  in  this  and  the  following  paragraph  refer  to 
subs,  la  as  printed  in  the  1948  statutes. 
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the  repetition  of  “a  grade  A or  grade  B continuation  school” 
in  line  5 is  mere  surplusage. 

The  1949  statute  which  amends  s.  5 follows  the  construction 
I have  placed  upon  the  1948  Act,  but  I cannot  and  I do  not 
interpret  the  earlier  statute  by  reference  to  the  later  repealing 
and  amending  one.  The  Legislature  has  materially  changed  the 
language  and  although  it  must  be  taken  that  it  has  done  so 
with  some  intention  and  motive  {Reg.  v.  Price  et  al.  (1871), 
L.R.  6 Q.B.  411),  it  does  not  necessarily  follow  that  it  did  so 
with  the  intention  to  change  the  meaning:  see  Craies  on  Statute 
Law,  4th  ed.  1936,  p.  134.  Following  the  rule  then,  that  where 
a statute  is,  unfortunately,  expressed  in  language  that  leaves  it 
quite  as  much  open  to  one  interpretation  as  to  the  other,  we 
must  try  to  get  at  the  meaning  by  considering  the  consequences 
of  either  construction,  and  if  it  appears  that  one  of  them  leads 
to  an  absurdity  and  the  other  does  not,  it  is  the  duty  of  the 
Court  to  adopt  the  second  and  not  to  adopt  the  first  of  these 
two  constructions:  Hill  v.  The  East  and  West  India  Dock  Com- 
pany (1884),  9 App.  Cas.  448  at  456.  I have  concluded  that  I 
must  reject  the  grammatical  construction  which  leads  to  an 
absurdity  when  the  other  construction  does  not. 

But  the  construction  I have  put  on  the  section  by  no  means 
ends  the  case.  As  I have  said,  for  subs,  la  to  operate  at  all,  it 
must  be  shown  that  the  school  attended  is  “open  to  county 
pupils”.  Mr.  Hugh  Francis  Benninger,  who  was  a teacher  at 
the  Dublin  continuation  school  between  1942  and  1947,  and 
secretary-treasurer  of  that  school  board  until  December  1949, 
testified  that  the  school  was  open  during  those  years  to  county 
pupils  from  both  the  counties  of  Perth  and  Huron.  No  resolu- 
tion of  the  school  board  was  put  in  evidence  and  Mr.  Benninger 
did  not  say  that  any  resolution  of  the  school  board,  opening  the 
school  to  county  pupils,  was  ever  passed.  I think  that  the  state- 
ments by  the  secretary-treasurer,  without  more,  are  not  com- 
petent evidence  of  a resolution  of  the  board.  There  was  not,  in 
my  opinion,  any  admissible  evidence  that  Dublin  continuation 
school  was  open  to  county  pupils. 

On  my  construction  of  the  section,  among  other  things,  the 
plaintiff  must  prove  that  Dublin  continuation  school  is  attended 
by  the  pupils  in  question  because  it  is  reasonably  accessible  to 
the  pupils  attending  while  the  Seaforth  high  school  is  not  thus 
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accessible.  My  view  at  the  trial  was,  and  it  still  is,  that  the 
motives,  except  as  regards  accessibility,  which  moved  the  par- 
ents to  send  their  children  to  Dublin  were  not  relevant.  Evidence 
as  to  the  accessibility  of  each  school  was,  of  course,  relevant, 
and  sufficient  evidence  was  adduced,  to  my  mind,  to  determine 
the  relative  accessibility  of  the  schools  in  question  with  respect 
to  all  the  pupils  mentioned. 

I did  not  regard  the  relative  convenience  to  each  pupil  as 
relevant  to  the  problem  and  therefore  rejected  evidence  tending 
to  prove  that  it  was  more  convenient  for  some  pupils  to  attend 
Dublin  than  Seaforth.  Counsel  for  the  plaintiff  argues  that  the 
pupils  in  question  attend  the  Dublin  school  because  it  is  more 
accessible  than  Seaforth  and  that  the  plaintifTs  claim  is  within 
the  section  in  every  case  where  Dublin  may  be  more  conven- 
iently reached.  Both  schools  may  be  approached  by  no.  8 high- 
way. Once  on  that  highway  it  makes  very  little  difference  in 
time  or  convenience  to  these  pupils  whether  they  go  west  to 
Seaforth  or  east  to  Dublin.  The  same  concessions  and  side- 
roads  must  be  travelled  and  the  same  snowdrifts  must  be  broken 
through  in  winter-time  to  gain  access  to  the  main  road  which 
will  take  them  to  either  place,  so  that  I cannot  find  that  Dublin 
is  reasonably  accessible  and  Seaforth  is  not  “thus  accessible”, 
i.e.,  not  reasonably  accessible. 

I find  as  a fact  that  both  schools  are  reasonably  accessible 
to  all  the  pupils  mentioned.  The  words  used  by  the  statute  are 
“reasonably  accessible”,  not  more  accessible,  or  more  conven- 
iently accessible,  or  more  convenient.  The  Century  Dictionary 
defines  “accessible”  as  “capable  of  being  approached  or  reached; 
easy  of  access”.  Convenience  is  not  a factor. 

“Reasonably  accessible”  means,  I think,  capable  of  being 
approached  or  easy  of  access  in  good  sense  or  judgment.  No 
doubt  a school  100  miles  away  would  be  accessible  but  it  would 
not  be  reasonably  accessible  to  these  school  children  as  a daily 
school  because  it  would  not  be  conformable  to  a common  sense 
to  send  them  such  a distance  each  day. 

I have  adopted  the  plaintiff’s  general  interpretation  of  the 
section,  but  it  is  pointed  out  that  sub-clause  i refers  only  to  “the 
grade  A or  grade  B continuation  school  in  the  section  in  which 
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he  resides”.  It  does  not  mention  high  schools.  The  children  in 
question  reside  in  a high  school  district — not  a continuation 
school  section.  It  was  argued  that  I should  read  sub-clause  i 
as  if  the  Legislature  had  inserted  the  words  “or  high  school” 
after  the  words  “continuation  schools”  so  that  the  subsection 
would  read  as  follows:  “(i)  is  reasonably  accessible  to  such 
pupil  while  the  grade  A or  grade  B continuation  school  or  high 
school  in  the  section  in  which  he  resides  is  not  thus  accessible.” 

This  argument  is  based  on  the  fact  that  by  s.  7(1)  of  The 
Continuation  Schools  Act  the  existence  of  a continuation  school 
in  a high  school  area  is  prohibited.  But  it  may  well  be  that 
the  Legislature  intended  the  provision  to  apply  solely  in  those 
areas  or  sections  where  only  a continuation  school  exists,  in 
which  event  it  could  not  apply  to  the  facts  of  the  case  at  bar. 
But  if  the  Legislature  intended  to  refer  to  a high  school,  as  well 
as  a continuation  school,  the  absence  of  the  words  “high  school” 
creates  a casus  omissus  which  can  in  no  case  be  supplied  by  a 
Court  of  law  for  that  would  be  to  make  laws.  As  pointed  out  by 
Blackburn  J.  in  Reg.  v.  Cleworth  (1864),  4 B.  & S.  927  at  934, 
122  E.R.  707,  “where  it  appears  that  the  class  which  it  is  sought 
to  bring  within  the  Act  [under  consideration]  was  known  to  the 
Legislature  at  the  time  the  Act  was  passed,  and  that  class  is 
omitted,  it  must  be  supposed  to  have  been  omitted  intentionally”. 

It  is  also  argued  that  the  defendant  board  should  pay  fees 
in  respect  of  the  pupils  in  question  for  the  reason  that  they 
attend  Dublin  continuation  school,  because  that  school,  in  the 
words  of  sub-clause  ii,  “provides  for  such  pupil  a course  of  study 
which  is  not  offered  in  the  school  in  his  own  section”.  There 
is  no  evidence  that  the  Dublin  school  is  open  to  these  pupils 
because  such  a course  of  study  is  offered  but  there  was  evidence 
that  religion  is  taught  in  the  school,  viz.,  the  Roman  Catholic 
religion,  and  that  there  was  no  religious  course  of  instruction 
in  Seaforth  high  school  other  than  the  opening  religious  exer- 
cises each  day  as  prescribed  by  the  regulations,  to  which  the 
course  in  religion  at  Dublin  bears  no  resemblance  whatever. 
Certain  of  the  witnesses  testified,  and  it  was  common  ground 
between  counsel,  that  the  children  with  whom  we  are  concerned 
are  sent  to  Dublin  because  of  the  religious  instruction  they 
receive  there.  It  is  to  be  noted  that  the  pupils  in  the  continua- 
tion school  at  Dublin  are  in  the  secondary  school  grades  9 to  13. 
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Mother  Angela  Merici,  the  present  principal  of  the  Dublin 
Continuation  school,  was  called  as  a witness  and  the  following 
is  an  excerpt  from  her  testimony : 

“Q.  What  subject  would  be  taught  in  your  school  that  would 
not  be  taught  in,  say,  the  Seaforth  High  School?  A.  Religion: 
Christian  doctrine  would  be  taught. 

“Q.  During  what  period  each  week?  A.  It  is  taught  at 
the  first  period  of  the  day  but  the  first  period  of  the  day  is  not 
part  of  our  school  day. 

“Q.  What  time  does  your  school  day  commence?  A.  At 
9.30  officially. 

“Q.  Why  is  that?  A.  I believe  it  is  because  that  subject 
is  not  on  the  course  of  study  sent  out  by  the  Department;  there- 
fore, it  would  have  to  be  done  at  a different  time.” 

She  added  that  what  was  done  was  with  the  approval  of  the 
Department.  This  testimony  makes  it  clear  that  the  course  in 
religion  is  not  a course  of  study  within  the  meaning  of  The 
Continuation  Schools  Act. 

The  result  is,  therefore,  that  s.  5 (la)  of  The  Continuation 
Schools  Act  does  not  apply  to  the  facts  and  that  the  action 
must  be  dismissed  with  costs  payable  to  the  defendant  by  the 
plaintiff  forthwith  after  taxation  thereof. 

Action  dismissed  with  costs. 

Solicitor  for  the  plaintiff:  Frank  Donnelly,  Goderich. 

Solicitor  for  the  defendant : Frank  Fingland,  Clinton. 
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[McRUER  C.J.H.C.] 

Jenner  v*  Sun  Oil  Company  Limited  et  aU 

Defamation — Where  Tort  Committed — Radio  Broadcast  Originating  in 
Foreign  Country  and  Heard  in  Ontario. 

Conflict  of  Laws — Jurisdiction — Torts — Defamatory  Words  Spoken  on 
Radio  Broadcast  Originating  in  Foreign  Country  — Evidence  that 
Words  Heard  in  Canada — Service  of  Process  out  of  Ontario — Dis- 
cretion of  Court — Governing  Considerations — Forum  conveniens — 
Rule  25(1)  (^y). 

The  plaintiff  claimed  damages  resulting  from  defamatory  words  spoken 
on  a broadcast  originating  in  the  United  States  of  America  and 
alleged  to  have  been  heard  in  Toronto. 

Held,  considering  all  the  circumstances,  the  case  was  one  in  which  it 
was  proper  to  allow  the  issue  of  a writ  for  service  out  of  Ontario 
under  Rule  25(1)  (p),  on  the  basis  that  the  action  was  for  a tort 
committed  within  Ontario.  The  essential  feature  of  the  tort  of 
defamation  was  the  publication  of  the  defamatory  words  to  a person 
other  than  the  plaintiff,  and  there  was  at  the  least  a good  arguable 
case  that  the  words  in  question  had  been  published  in  Ontario.  The 
jurisdiction  of  the  Court  was  therefore  established,  and  in  consider- 
ing the  question  of  the  forum  conveniens  (which  was  one  of  the 
matters  to  be  taken  into  account  in  determining  whether  or  not  the 
Court  should  exercise  its  discretion  to  permit  service  outside  the 
jurisdiction)  the  interests  of  the  plaintiff  as  well  as  those  of  the 
defendants  were  to  be  borne  in  mind,  and  it  appeared  that  the  incon- 
venience to  the  defendants  of  coming  to  Ontario  to  defend  the  action 
would  not  be  as  great  as  the  inconvenience  to  the  plaintiff  if  he  were 
compelled  to  go  to  the  United  States  of  America  to  assert  his  rights. 

Applications  to  set  aside  or  rescind  an  ex  parte  order  of 
Marriott,  Senior  Master,  and  for  other  relief.  Separate  appli- 
cations were  launched  by  the  different  defendants,  and  were 
adjourned  to  be  disposed  of  at  the  same  time,  and  in  some  cases 
extensions  of  time  for  applying  were  granted.  In  these  pre- 
liminary steps  orders  were  made  at  different  times  by  Judson 
J.,  Schroeder  J.  and  LeBel  J. 

30th  November  1951.  The  applications  were  heard  by  Mc- 
Ruer  C.  J.H.C.  in  chambers  at  Toronto. 

T.  N.  Phelan,  K.C.,  for  the  defendants  Henle,  Brooks  and 
W.B.E.N.  Inc.,  applicants. 

J.  G.  Middleton,  K.C.,  for  the  defendant  Sun  Oil  Company 
(sued  as  Sun  Oil  Company  Limited  of  New  Jersey),  applicant. 

G.  D.  Watson,  K.C.,  for  the  defendant  Sun  Oil  Company 
Limited. 

B.  J.  MacKinnon,  for  the  plaintiff,  contra. 

19th  February  1952.  McRuer  C. J.H.C. : — This  is  an  appli- 
cation for  an  order  setting  aside  or  rescinding  the  ex  parte 
order  of  the  Senior  Master  made  on  the  27th  July  1951,  whereby 
leave  was  given  to  issue  a writ  of  summons  for  service  out  of 
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Ontario  on  “Sun  Oil  Company  Limited  of  New  Jersey”,  Ray 
Henle,  Ned  Brooks  and  W.B.E.N.  Inc.,  and  setting  aside  the 
concurrent  writ  issued  pursuant  thereto  and  the  service  of  the 
notice  of  the  said  writ  on  the  defendants  “Sun  Oil  Company 
Limited  of  New  Jersey”,  Ray  Henle,  Ned  Brooks  and  W.B.E.N. 
Inc.,  and  for  leave  to  enter  a conditional  appearance  and  to 
enlarge  the  time  for  so  appearing  until  the  question  of  the  juris- 
diction of  this  Court  has  been  determined. 

The  plaintiff’s  claim  is  for  damages  suffered  by  reason  of 
defamatory  statements  made  concerning  him  arising  out  of  radio 
broadcasts  and  published  by  the  defendants  on  the  radio  network 
of  the  National  Broadcasting  Company  Inc.  during  the  course  of 
the  programmes  entitled  “Sunoco  Three  Star  Extra”  on  the  12th, 
13th  and  14th  March  1951.  The  plaintiff  is  a “broker-dealer”, 
residing  and  carrying  on  business  in  the  city  of  Toronto.  The 
defendant  Sun  Oil  Company  Limited  is  a company  incorporated 
under  the  provisions  of  The  Companies  Act  (Canada)  with  its 
head  office  in  the  city  of  Toronto.  The  defendant  sued  as  Sun 
Oil  Company  Limited  of  New  Jersey  is  a company  incorporated 
under  the  laws  of  the  State  of  New  Jersey,  one  of  the  United 
States  of  America,  having  its  head  office  in  the  city  of  Phila- 
delphia in  the  State  of  Pennsylvania.  The  defendant  Ray  Henle 
is  a radio  announcer  and  resides  in  the  city  of  Washington  in 
the  District  of  Columbia,  in  the  United  States  of  America,  and 
the  defendant  Ned  Brooks  is  a radio  announcer  residing  in 
Chevy  Chase  in  the  State  of  Maryland,  one  of  the  United  States 
of  America.  The  defendant  W.B.E.N.  Inc.  is  a company  incor- 
porated under  the  laws  of  the  State  of  New  York,  one  of  the 
United  States  of  America,  and  has  its  head  office  in  the  city  of 
Buffalo  in  the  State  of  New  York  and  operates  a broadcasting 
station  in  the  city  of  Buffalo. 

It  is  alleged  in  the  statement  of  claim  that  on  the  12th,  13th 
and  14th  March  1951  the  defendants  Ray  Henle  and  Ned  Brooks 
prepared  and  wrote,  or  caused  to  be  prepared  and  written,  three 
statements  used  as  radio  scripts  containing  words  as  set  out  in 
the  statement  of  claim,  and  that  on  the  12th,  13th  and  14th 
March  1951  they  read  out  the  words  or  otherwise  spoke  them 
into  a broadcasting  apparatus  located  at  radio  station  W.N.B.C. 
in  the  city  of  New  York  in  the  State  of  New  York,  which  words 
were  carried  by  the  National  Broadcasting  Company  Inc.,  a 
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subsidiary  of  Radio  Corporation  of  America,  and  broadcast  and 
published  over  the  radio  broadcasting  network  system  of  which 
the  defendant  W.B.E.N.  Inc.  is  a member;  and  it  is  alleged  that 
as  a member  of  the  radio  broadcasting  network  system  the 
defendant  W.B.E.N.  Inc.  utilized  its  radio  apparatus,  which  was 
at  all  material  times  operated  and  controlled  by  agents  and 
servants  of  this  defendant,  to  publish  the  words  complained  of 
throughout  the  State  of  New  York  and  the  Province  of  Ontario. 
It  is  further  alleged  that  the  words  were  defamatory  of  the 
plaintiff  in  the  way  of  his  profession  or  calling. 

If  the  matter  said  to  have  been  broadcast  was  in  fact  pub- 
lished in  Ontario  the  plaintiff  would  appear  to  have  a good 
cause  of  action  in  Ontario  unless  the  defence  of  justification 
could  be  established. 

The  only  material  before  the  Master  consisted  of  the  state- 
ment of  claim,  which  had  not  been  filed  at  that  time,  and  an 
affidavit  of  the  plaintiff  that  the  allegations  contained  in  the 
statement  of  claim  were  true  to  the  best  of  his  knowledge  and 
belief.  This  material  has  been  very  substantially  amplified  by 
all  parties  on  the  motion  before  me  and  it  is  on  the  material 
that  is  now  before  me  that  I have  to  base  a decision:  Great 
Australian  Gold  Mining  Company  v.  Martin  (1877),  5 Ch.  D.  1; 
Kemerer  v.  Watterson  (1910),  20  O.L.R.  451;  Vitkovice  Horni  a 
Hutni  Tezirstvo  v.  Korner,  [1951]  A.C.  869  at  879,  [1951]  2 
All  E.R.  334. 

In  an  affidavit  dated  the  10th  October  1951  Mr.  Jenner  swears 
that  the  facts  alleged  in  the  statement  of  claim  and  on  which 
the  action  is  based  are  true  to  his  personal  knowledge. 

By  the  affidavit  of  Mr.  Switzer  it  is  shown  that  on  the  eve- 
nings of  12th,  13th  and  14th  March  1951,  between  the  hours  of 
6.45  and  7.00  p.m.,  he  heard  in  Toronto  radio  broadcasts  over 
radio  station  W.B.E.N.  which  were  introduced  under  the  title 
“Sunoco  Three  Star  Extra”.  The  persons  who  spoke  the  words 
used  in  these  broadcasts  were  introduced  to  the  listening  au- 
dience as  Ray  Henle  and  Ned  Brooks  and  he  states  that  as  nearly 
as  he  can  recall  the  words  spoken  over  the  broadcasts  on  the 
evenings  in  question  are  those  reproduced  in  the  plaintiff’s  state- 
ment of  claim.  While  he  cannot  recall  the  exact  words  used  in 
the  broadcasts  in  question,  he  is  sure  the  text  and  meaning  of 
the  words  are  as  reproduced  in  the  statement  of  claim. 
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An  affidavit  of  Mr.  Dutrizac,  a student-at-law,  shows  that  in 
the  Toronto  Daily  Star,  a newspaper  published  in  the  city  of 
Toronto,  on  the  radio  pages  in  the  issues  published  on  the  12th, 
13th  and  14th  March  1951  there  was  a listing  of  a programme 
entitled  “Three  Star  Extra”  to  be  broadcast  over  station 
W.B.E.N.  at  6.45  p.m.  on  the  12th,  13th  and  14th  March  1951, 
and  a similar  listing  appeared  on  the  radio  pages  for  the  same 
dates  of  the  newspaper  published  by  the  Telegram  Publishing 
Company  in  the  city  of  Toronto.  In  each  of  the  listings  there 
was  an  indication  that  radio  station  W.B.E.N.  would  broadcast 
over  a frequency  of  930  kilocycles. 

By  the  affidavit  of  John  M.  Leckie,  the  vice-president  of 
Elliott-Hanes  Limited,  a marketing  research  organization  which 
carries  on  business  in  the  city  of  Toronto,  it  is  shown  that  by 
surveys  conducted  by  the  organization  of  which  he  is  vice-presi- 
dent, based  on  coincidental  telephone  surveys  in  selected  Ontario 
centres  including  Oshawa,  Toronto,  Barrie,  Guelph,  Hamilton, 
St.  Catharines,  Welland,  Port  Colborne,  London,  St.  Thomas, 
Sarnia,  Chatham  and  Windsor,  a substantial  percentage  of  those 
who  listen  to  radio  programmes  listen  to  the  broadcast  over 
W.B.E.N.  known  as  the  “Sunoco  Three  Star  Extra”  programme. 
This  affidavit  is  of  questionable  evidentiary  value  but  it  was  not 
seriously  contended  before  me  that  there  would  not  be  many 
listeners  in  Ontario  to  the  programme  in  question. 

I Counsel  for  the  plaintiff  seeks  to  bring  this  matter  within 
I Rule  25(1),  paras,  g and  i,  which  are  as  follows : 

“Service  out  of  Ontario  of  a writ  of  summons  or  notice  of 
writ  may  be  allowed  wherever  . . . 

“(^r)  The  action  is  founded  on  a tort  committed  within  On- 
tario; [or] 

“(i)  A person  out  of  Ontario  is  a necessary  or  proper  party 
to  an  action  properly  brought  against  another  person  duly  served 
within  Ontario.” 

Three  points  were  argued  : 

(1)  the  action  was  not  founded  on  a tort  wholly  committed 
within  Ontario; 

(2)  the  defendants  out  of  Ontario  are  not  necessary  or  proper 
parties  to  an  action  properly  brought  against  the  defendant 
within  Ontario; 

(3)  Ontario  is  not  the  forum  conveniens. 
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The  matter  to  be  decided  is  one  of  great  importance  not  only 
to  those  concerned  in  radio  broadcasting  but  to  everyone  within 
Ontario  who  wishes  to  protect  his  good  name  from  attacks  made 
from  abroad  by  means  of  radio  broadcasting,  including  all  those 
who  are  engaged  in  business  or  in  the  practice  of  their  profes- 
sions within  this  jurisdiction. 

Counsel  have  not  been  able  to  refer  me  to  any  cases  decided 
in  Canada  or  Great  Britain  where  the  subject  of  defamation  by 
radio  broadcasting  from  abroad  has  been  satisfactorily  dealt 
with.  There  are  many  cases  decided  in  the  United  States  of 
America  in  which  the  subject  has  been  discussed  and  much 
literature  has  been  published  with  reference  to  these  cases. 

This  is  a case  where  it  is  necessary  for  judges  and  lawyers 
to  realize  that  statements  in  judgments  written  before  modern 
methods  of  communication  were  developed  or  even  thought  of 
must  be  read  in  the  light  of  the  known  circumstances  under 
which  they  were  written. 

I deal  with  the  matter  only  under  subs.  l{g)  of  Rule  25, 
“a  tort  committed  within  Ontario”. 

An  order  permitting  service  out  of  the  jurisdiction  is  a matter 
of  judicial  discretion  and  three  main  principles  govern  the  exer- 
cise of  this  discretion : 

1.  Service  of  judicial  process  out  of  the  jurisdiction  is  neces- 
sarily prima  facie  an  interference  with  the  exclusive  jurisdiction 
of  the  sovereignty  of  the  foreign  power  where  service  is  effected : 
George  Monro,  Limited  v.  American  Cyanamid  and  Chemical 
Corporation,  [1944]  K.B.  432,  [1944]  1 All  E.R.  386,  per  Scott 
L.  J.  at  p.  437. 

2.  The  matter  under  consideration  must  be  within  the  spirit 
and  letter  of  the  Rule;  ihid.,  per  Scott  L.J.  at  p.  437  (see  infra). 

3.  The  substance  of  the  whole  matter  must  be  looked  at: 
ibid.,  per  du  Parcq  L.J.  at  p.  440  (see  infra) . 

I had  occasion  to  consider  the  relevant  decisions  with  respect 
to  the  application  of  Rule  25  in  another  aspect  in  Empire-Uni- 
versal Films  Limited  et  al.  v.  Rank  et  al.,  [1948]  O.R.  235,  [1948] 
3 D.L.R.  74,  in  granting  leave  to  appeal  to  the  Court  of  Appeal. 
The  report  of  the  judgment  of  the  Court  of  Appeal  is  at  p.  247. 
That  case,  however,  was  disposed  of  on  the  sufficiency  of  the 
material  before  the  Master,  and  it  was  pointed  out  by  the  Court 
of  Appeal  that  while  there  was  not  sufficient  evidence  contained 
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in  the  material  to  warrant  the  exercise  of  the  discretion  another 
application  on  further  material  might  still  be  made  to  the  Master. 

Vitkovice  Horni  a Hutni  Tezirstvo  v.  Kornev ^ supra,  a deci- 
sion of  the  House  of  Lords  where  all  the  leading  relevant  cases 
are  considered  and  reviewed,  is  the  most  recent  and  helpful 
case  with  reference  to  what  must  be  shown  in  the  material  on 
which  the  discretion  given  to  a judge  under  the  Rule  may  be 
exercised.  That  was  an  action  based  on  an  alleged  breach  of 
contract  within  the  jurisdiction.  At  p.  879  Lord  Simonds  said: 

“It  is,  no  doubt,  difficult  to  say  precisely  what  test  must  be 
passed  for  an  applicant  to  make  it  sufficiently  appear  that  the 
case  is  a proper  one.  I do  not  wholly  like  the  expression  'a 
prima  facie  case’,  for,  where  leave  to  serve  has  been  given  ex 
parte  under  Ord.  11  and  application  is  then  made  under  Ord.  12 
to  set  the  proceedings  aside,  a conflict  may  arise  in  which  the 
question  is  not  so  much  whether  a prima  facie  case  has  been 
made  out  as  whether  upon  all  the  materials  then  before  him, 
the  judge  is  of  opinion  that  the  case — I can  find  no  better  word 
— is  a proper  one  to  be  heard  in  our  courts.  The  description 
‘a  good  arguable  case’  has  been  suggested  and  I do  not  quarrel 
with  it.” 

Lord  Radcliffe  said  at  p.  883:  “Further,  a case  does  not 

sufficiently  appear  to  be  a proper  case  for  the  purposes  of  this 
Order  unless  on  consideration  of  all  admissible  material  there 
remains  a strong  argument  for  the  opinion  that  the  qualifying 
conditions  are  indeed  satisfied  . . . But  I think  that  the  principles 
that  govern  the  making  of  an  Order  must  govern  a decision  to 
revoke  it  when  made.”  And  at  p.  884:  “The  other  criticism 

is  that  ‘a  prima  facie  case’  puts  the  standard  of  proof  somewhat 
too  low,  while  to  be  ‘satisfied’  puts  it  somewhat  too  high.  These 
are,  of  course,  only  words  and  I do  not  wish  to  chop  their  mean- 
ing overfine.  But  I prefer  the  test  of  a strong  case  for  argument 
that  I have  just  suggested.” 

Lord  Tucker  at  p.  889  gives  some  express  guidance  to  be 
applied  in  a case  of  tort:  “Take  for  example  a case  of  tort 

under  r.  l{ee).  Suppose  it  is  sought  to  serve  notice  of  a writ 
out  of  the  jurisdiction  in  respect  of  a collision  at  sea  alleged  to 
have  taken  place  within  the  jurisdiction,  the  court  will  not  be 
concerned  to  enter  into  the  question  of  the  negligence  of  the 
defendants  provided  the  affidavits  disclose  a case  which  appears 
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to  merit  consideration  at  the  trial,  but,  assuming  negligence,  it 
should  in  my  opinion  require  cogent  evidence  pointing  to  a strong 
probability  that  the  collision  occurred  within  the  jurisdiction 
before  it  will  allow  service  out  of  the  jurisdiction,  this  being  an 
issue  which  may  never  arise  at  the  trial,  and  which,  if  it  does 
arise  and  if  it  be  proved  that  the  collision  took  place  outside 
the  jurisdiction,  will  not  divest  the  court  of  the  jurisdiction  it 
has  wrongly  assumed.”  (The  italics  are  mine.) 

To  what  has  been  said  in  these  cases  I would  add:  In  order 
that  the  discretion  conferred  on  the  Court  by  the  Rule  may  be 
exercised,  it  is  sufficient  if  there  appears  reasonable  evidence 
that  a tort  has  been  committed  within  Ontario  giving  the  plain- 
tiff a right  of  action,  unless  the  defendants  are  in  a position 
to  satisfy  the  Court  that  such  evidence  should  be  disregarded: 
Hemelryck  v.  William  Lyall  Shipbuilding  Company,  Limited, 
[1921]  1 A.C.  698,  58  D.L.R.  48,  [1921]  1 W.W.R.  926,  per  Lord 
Buckmaster  at  p.  701.  If  there  is  any  doubt  as  to  whether  the 
discretion  should  be  exercised  it  should  be  resolved  in  favour  of 
the  foreigner;  per  Middleton  J.  in  Brenner  v.  America!  Metal 
Co.  (1920),  48  O.L.R.  525,  affirmed  with  a variation  50  O.L.R. 
25,  following  The  Hagen,  [1908]  P.  189  at  201,  and  Societe 
Generale  de  Paris  v.  Dreyfus  Brothers  (1887),  37  Ch.  D.  215. 

This  application  must  be  decided  by  having  strict  regard  to 
the  nature  of  the  tort,  the  manner  of  the  publication,  and  the 
result  in  so  far  as  it  is  alleged  to  disparage  the  good  name  of 
the  plaintiff  and  affect  him  in  relation  to  his  business  or  trade. 

Everyone  has  a right  to  have  the  estimation  in  which  he 
stands  in  the  opinion  of  others  unaffected  by  false  statements 
to  his  discredit.  Disparagement  of  his  good  name  is  a wrong 
for  which  civil  proceedings  will  lie,  and  disparagement  is  pre- 
sumed to  have  injured  the  plaintiff’s  reputation  from  the  nature 
of  the  publication  here  in  question,  whether  it  be  libel  or  slander: 
Gatley  on  Libel  and  Slander,  3rd  ed.  1938,  pp.  1-2  (and  that  I 
do  not  have  to  decide) . It  is  a matter  for  the  Court  ultimately 
hearing  the  action  to  decide  whether  those  listening  would 
understand,  from  the  words  used,  that  the  plaintiff  with  head- 
quarters in  Toronto  was  indulging  or  had  indulged  in  the  prac- 
tice of  fraudulently  obtaining  money  by  false  pretences,  which 
is  a crime  in  Canada.  The  matter  of  whether  in  the  case  of 
slander  the  words  impute  the  commission  of  a crime  abroad  is 
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also  one  for  ultimate  decision,  but  it  may  be  immaterial,  as, 
in  Canada,  words  that  impute  that  the  plaintiff  has  committed 
a criminal  offence  abroad  are  actionable  without  proof  of  special 
damage  and  in  America  words  which  impute  the  commission  of 
a crime  in  another  state  are  actionable  per  se:  Gatley,  op.  cit., 
p.  58.  In  any  case  the  broadcast  referred  to  the  plaintiff  in  his 
trade  as  a “broker-dealer”. 

I had  the  benefit  of  very  able  and  exhaustive  argument  on 
the  hearing  of  this  application  and  many  authorities  were  cited 
to  me  which  have  some  bearing  on  the  matter  I have  to  decide. 
It  is  with  no  discourtesy  to  the  industry  and  care  exercised  by 
counsel  in  the  preparation  for  argument  that  I refer  only  to 
some  of  those  authorities. 

The  precise  point  argued  by  counsel  for  the  defendants  was 
that  the  defamatory  matter,  if  it  was  published,  was  not  pub- 
lished in  Ontario,  but  abroad  where  it  was  put  on  the  ether- 
waves  by  the  radio  broadcasting  apparatus  and  that  if  damage 
resulted  within  the  jurisdiction  it  resulted  from  the  publication 
abroad,  or  that  the  tort  was  not  entirely  committed  in  Ontario. 
In  support  of  this  argument  counsel  relied  on  Anderson  v.  Nobels 
Explosive  Co.  (1906),  12  O.L.R.  644,  and  George  Monro,  Limited 
V.  American  Cyanamid  and  Chemical  Corporation,  supra.  These 
were  both  cases  where  damage  arose  within  the  jurisdiction  as 
a result  of  an  alleged  wrongful  act  (negligence)  committed  with- 
out the  jurisdiction.  For  reasons  that  I shall  later  express,  I do 
not  think  this  class  of  case  can  be  regarded  as  decisive  authority 
in  this  application.  At  p.  437  of  the  latter  case  Scott  L.J.  said: 

“I  express  no  opinion  whether,  if  an  act  were  committed  out 
of  the  jurisdiction  which  did  not  give  rise  to  a cause  of  action 
in  tort  until  something  further  had  happened  within  the  juris- 
diction, the  resultant  damage  could  properly  be  regarded  as 
flowing  from  a tort  taking  place  within  the  jurisdiction.  It  is 
not  necessary  to  decide  that  question  in  the  present  case.  The 
wording  of  r.  l{ee)  of  Or.  XI.  is:  ‘The  action  is  founded  on  a 
I tort  committed  within  the  jurisdiction.’  Great  care  is  necessary 
j in  applying  that  sub-rule.” 

And  on  the  same  page  the  learned  lord  justice  said:  “Even 

assuming  that  the  material  was  not  in  any  way  misused  or 
tampered  with,  still  I think^  it  would  be  right,  in  the  discretion 
of  the  court,  to  refuse  leave  to  serve  the  writ  out  of  the  juris- 
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diction  if  the  cause  of  action  in  tort  in  respect  of  what  was 
done  in  the  manufacture  of  the  goods  in  America  could  only 
be  said  to  arise  in  this  country  because  the  damage  arose  here. 

I say  that  for  this  reason.  Service  out  of  the  jurisdiction  at 
the  instance  of  our  courts  is  necessarily  prima  facie  an  inter- 
ference with  the  exclusive  jurisdiction  of  the  sovereignty  of  the 
foreign  country  where  service  is  to  be  effected.  I have  known 
many  continental  lawyers  of  different  nations  in  the  past  criti- 
cize very  strongly  our  law  about  service  out  of  the  jurisdiction. 
As  a matter  of  international  comity  it  seems  to  me  important 
to  make  sure  that  no  such  service  shall  be  allowed  unless  it  is 
clearly  within  both  the  letter  and  the  spirit  of  Or.  XI.  This  is 
not  the  kind  of  case  where  service  ought  to  be  permitted  outside 
the  jurisdiction  unless  quite  exceptional  circumstances  are  shown, 
and  certainly  not  on  such  a seriously  defective  affidavit  as  was 
filed  in  the  present  case.  It  is  most  important  that  the  realities 
of  the  case  should  he  considered/’  (The  italics  are  mine.) 

At  p.  439  Goddard  L.J.  said:  “Here  the  alleged  tort  which 

was  committed  was  a wrongful  act  or  default.  It  was  the  sale 
of  what  was  said  to  be  a dangerous  article  without  warning  as 
to  its  nature.  That  act  was  committed  in  America,  not  in  this 
country.  I think,  as  du  Parcq  L.J.  said  in  the  course  of  the 
argument,  that  all  that  this  rule  is  aiming  at  is  the  case  where 
a foreigner  comes  to  this  country  and  commits  a tort  in  this 
country,  for  instance,  in  driving  a motor  car  and  running  some 
one  down  by  negligent  driving.  That  is  not  exhaustive.  The 
tort  may  he  a lihel  published  hy  him  here.  Many  things  may  he 
done  here,  but  it  does  not  seem  to  me  that  in  this  case  the  facts, 
as  far  as  we  know  them,  show  that  any  tort  was  committed 
within  the  jurisdiction.”  (The  italics  are  mine.) 

And  du  Parcq  L.J.  said  at  p.  440:  “Having  been  instructed 

by  Mr.  Ryder  Richardson  on  the  subject,  I am  willing  to  infer 
that  the  negligence  alleged  is  that  the  corporation  put  on  the 
market  a dangerous  substance  with  written  instructions  to  use 
it  in  a dangerous  way.  That  act  of  commission  was  done  in  | 
America  and  it  is  highly  artificial  to  say  that  the  tort  was  comjj"^ 
mitted  within  the  jurisdiction  of  the  English  courts.  The  prin^ 
ciple  of  the  rule  is  plain.  Looking  at  the  substance  of  the  matte^^ 
without  regard  to  any  technical  consideration,  the  question  is: 
Where  was  the  wrongful  act,  from  which  the  damage  flows,  in 
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fact  done?  The  question  is  not  where  was  the  damage  suffered, 
even  though  damage  may  be  of  the  gist  of  the  action.” 

In  the  course  of  argument  I put  to  Mr.  Phelan  the  proposi- 
tion: “Could  it  not  be  said  that  a tort  was  committed  in  Ontario 
if  someone  south  of  the  border  fired  a shot  from  a gun  and  it 
injured  someone  in  Ontario?”  He  stated  that  as  counsel  for 
the  plaintiff  in  the  Anderson  v.  Nobels  Explosive  Co.  case  he 
argued  such  a hypothetical  case  and  that  the  result  of  that  case 
is  that  it  must  be  shown  that  the  tort  was  entirely  committed 
in  Ontario.  I am  not  prepared  to  accept  this  as  a proposition 
of  law,  although  I do  not  think  it  is  necessary  to  base  my  deci- 
sion on  this  point.  In  Bree  v.  Marescaux  (1881),  7 Q.B.D.  434, 
a decision  under  O.  II,  r.  4,  where  the  alleged  damage  resulted 
within  England  from  defamatory  words  uttered  outside  of  the 
jurisdiction,  Watkin  Williams  J.  at  p.  436  said: 

“The  defendant  by  his  complaint  aimed  a blow  at  the  charac- 
ter of  the  plaintiff,  and  the  injury  followed  at  Southampton, 
where  he  was  dismissed.  The  case  might  seem  to  be  analogous 
to  that  of  a wound  inflicted  by  a shot  fired  from  without  the 
jurisdiction,  but  on  the  whole  I think  this  analogy  does  not 
apply,  and  that  the  case  is  not  brought  within  the  words  of 
the  rule.” 

Other  than  to  point  out  the  lack  of  analogy  between  a slander 
without  the  jurisdiction  which  was  repeated  within  the  juris- 
diction and  the  firing  of  a gun  from  without  the  jurisdiction 
doing  injury  within  the  jurisdiction,  this  case  gives  no  assistance, 
as  the  circumstances  I have  to  consider  are  very  different  both 
in  fact  and  principle  and  it  was  decided  under  the  English  Rules 
before  the  amendment  of  1920  which  introduced  for  the  first 
time  the  provisions  of  our  Rule  25  (1)  (g) . 

I have  come  to  the  conclusion  that  there  are  fundamental 
and  common-sense  principles  which  govern  the  present  case. 
Radio  broadcasts  are  made  for  the  purpose  of  being  heard.  The 
programme  here  in  question  was  put  on  the  air  for  advertising 
purposes.  It  is  to  be  presumed  that  those  who  broadcast  over 
a radio  network  in  the  English  language  intend  that  the  mes- 
sages they  broadcast  will  be  heard  by  large  numbers  of  those 
who  receive  radio  messages  in  the  English  language.  It  is  no 
doubt  intended  by  those  who  broadcast  for  advertising  purposes 
that  the  programme  shall  be  heard  by  as  many  as  possible. 


250 


Ontario  Reports. 


[1952] 


A radio  broadcast  is  not  a unilateral  operation.  It  is  the  trans- 
mission of  a message. 

In  In  re  Regulation  and  Control  of  Radio  Communication  in 
Canada,  [1932]  A.C.  304,  [1932]  2 D.L.R.  81,  39  C.R.C.  49, 
[1932]  1 W.W.R.  563,  Viscount  Dunedin  said  at  p.  316:  “Now 

a message  to  be  transmitted  must  have  a recipient  as  well  as  a 
transmitter.  The  message  may  fall  on  deaf  ears,  but  at  least 
it  falls  on  ears.” 

The  “ears”  of  the  recipients  of  a foreign  broadcast  are  the 
receiving  sets  within  the  jurisdiction  and  such  a set  is  not  dis- 
similar in  law  to  a hearing  device  such  as  may  be  used  by  one 
whose  hearing  is  impaired  or  the  glasses  that  one  with  defec- 
tive vision  puts  on  so  that  he  may  read. 

That  brings  me  to  the  material  point  in  this  application.  Was 
there  publication  in  Ontario  of  the  alleged  defamatory  material, 
or  at  least  is  there  such  evidence  of  publication  as  to  warrant 
the  exercise  of  a discretion  in  favour  of  the  plaintiff? 

In  Hehditch  v.  Macllwaine,  [1894]  2 Q.B.  54,  Lord  Esher 
said  at  p.  58:  “It  must  be  borne  in  mind  that  the  material  part 
of  the  cause  of  action  in  libel  is  not  the  writing,  but  the  publi- 
cation of  the  libel.” 

And  at  p.  61  he  said:  “The  cause  of  action  in  libel  is,  as 

I said  at  the  beginning  of  my  judgment,  not  the  writing  but  the 
publication  of  the  libel;  and  the  question  is  not  whether  the 
writing,  but  whether  the  publication  is  on  a privileged  occasion.” 

Salmond  on  Torts,  10th  ed.  1945,  p.  389,  says:  “Publication 

will  be  presumed,  and  the  burden  of  disproving  it  lies  upon  the 
defendant,  in  all  cases  in  which  the  document  is  so  put  in  the 
way  of  being  read  and  understood  by  some  one  that  it  is  probable 
that  he  actually  read  and  understood  it.” 

In  Shearman  v.  Findlay  (1883),  32  W.R.  122,  Mathew  J., 
in  giving  judgment  under  the  Rules  as  they  were  prior  to  1920, 
said:  “If  the  plaintiff  can  prove  publication  in  London,  the 

cause  of  action  will  clearly  arise  within  the  jurisdiction,  and 
leave  for  service  of  writ  out  of  jurisdiction  should  be  affirmed. 
If  the  plaintiff  cannot  show  such  a cause  of  action  his  applica- 
tion should  be  refused.  This  seems  a reasonable  condition  to 
impose  on  parties.” 

Of  all  the  authorities  I have  considered  the  most  useful  case 
on  the  question  of  publication  within  the  jurisdiction  is  Bata  v? 


Jenner  v*  Sun  Oil  Co«  ct  aL 


McRuer  C.J.H.C.  251 


Bata,  [1948]  W.N.  366.  In  this  case  Lord  Justice  Scott,  who 
wrote  the  leading  judgment  in  George  Monro,  Limited  v.  Ameri- 
can Cyanamid  and  Chemical  Corporation,  supra,  said  at  p.  366: 
“publication  in  the  ordinary  sense  of  the  word  was  an  essential 
component  in  a cause  of  action  for  libel.”  And,  referring  to  the 
passage  I have  quoted  from  Hebditch  v.  Macllwaine,  he  went  on 
to  say:  “Publication  is  obviously  of  the  very  essence  of  action- 

able defamation.” 

He  referred  to  the  contention  of  counsel,  based  on  the  George 
Monro  case,  that  for  the  purpose  of  O.  11,  r.  l{ee)  the  libel 
must  be  regarded  as  having  been  committed  in  the  place  where 
the  writer  wrote  the  libel  and  not  where  he  published  it,  as  a 
“startling  proposition”.  He  concluded  with  the  statement:  ''It 
was  the  publication  of  the  contents  of  a defamatory  document 
to  a third  party  which  constituted  the  tort  of  libel  and  which 
alone  justified  the  libelled  party  in  issuing  his  writ.”  (The  italics 
are  mine.) 

The  same  principles  apply  to  defamation  by  slander.  A per- 
son may  utter  all  the  defamatory  words  he  wishes  without 
incurring  any  civil  liability  unless  they  are  heard  and  under- 
stood by  a third  person.  I think  it  a “startling  proposition”  to 
say  that  one  may,  while  standing  south  of  the  border  or  cruising 
in  an  aeroplane  south  of  the  border,  through  the  medium  of 
modern  sound  amplification,  utter  defamatory  matter  which  is 
heard  in  a Province  in  Canada  north  of  the  border,  and  not  be 
said  to  have  published  a slander  in  the  Province  in  which  it  is 
heard  and  understood.  I cannot  see  what  difference  it  makes 
whether  the  person  is  made  to  understand  by  means  of  the  writ- 
I ten  word,  sound-waves  or  ether-waves  in  so  far  as  the  matter 
I of  proof  of  publication  is  concerned.  The  tort  consists  in  mak- 
j ing  a third  person  understand  actionable  defamatory  matter. 

Applying  these  principles  to  the  case  before  me,  it  seems  to 
me  of  no  consequence  that  the  alleged  defamatory  words  were 
written  or  uttered  beyond  the  jurisdiction  if  it  is  shown  that 
there  is,  in  the  words  of  Lord  Simonds,  “a  good  arguable  case” 
that  they  were  so  transmitted  as  to  be  published  within  the 
jurisdiction  in  such  a manner  as  to  be  likely  to  cause  the  plaintiff 
to  suffer  substantially  in  his  reputation  in  Ontario. 
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This  conclusion  having  been  reached,  it  is  necessary  to  decide 
whether,  taking  all  the  facts  of  the  case  into  consideration,  the 
'"forum  conveniens^'  lies  here  or  abroad.  Some  of  the  prini6iples 
to  be  applied  are  referred  to  in  the  passages  I have  already 
quoted  from  the  judgment  of  Scott  L.J.  in  George  Monro, 
Limited  v.  American  Cyanamid  and  Chemical  Corporation.  The 
forum  conveniens  does  not  of  itself  govern  the  exercise  of  the 
discretion,  but  it  is  an  element  to  be  considered  together  with 
all  the  other  facts  of  the  case. 

As  Slesser  L.J.  said  in  Kroch  v.  Rossell  et  Compagnie  Societe 
des  Personnes  a Responsibilite  Limitee,  [1937]  1 All  E.R.  725  at 
727 : “But  the  fact  that  the  case  might  be  tried  in  this  country, 
and  might  be  within  the  jurisdiction,  is  not  necessarily  a suffi- 
cient reason  for  allowing  leave  to  be  given  to  serve  out  of  the 
jurisdiction.  The  various  matters  which  have  to  be  considered 
have  been  constantly  before  the  courts,  the  question  of  the  con- 
venience of  the  forum,  the  question  of  under  which  laws,  such 
questions  as  the  place  where  the  evidence  may  more  regularly 
be  obtained,  where  the  case  may  more  conveniently  be  heard, 
and  a number  of  other  considerations,  which  it  is  perhaps  unwise 
to  attempt  to  define  in  any  particular  manner.  Now  the  rule, 
as  its  language  invokes,  gives  primarily  a discretion  to  the 
judge.” 

In  an  action  for  defamation  it  is  a matter  of  great  importance 
whether  the  plaintiff  is  a resident  of  the  locality  in  which  the 
writ  is  issued,  whether  he  has  a place  of  business  there  and 
whether  he  seeks  to  clear  his  good  name  of  the  imputation  made 
against  him  in  that  locality. 

The  Kroch  case^  supra,  is  a most  helpful  case  on  the  ques- 
tion of  forum  conveniens.  The  plaintiff  brought  an  action  for 
libel  in  England  against  the  respective  publishers  of  Belgian 
and  French  newspapers.  The  evidence  showed  that  the  news- 
papers were  circulated  almost  entirely  within  those  countries  in  \ 
which  they  were  published,  only  a very  small  number  of  each 
being  brought  to  England  and  distributed  there.  The  plaintiff 
applied  for  an  order  under  R.S.C.  O.  11,  r.  l{ee)  for  service^p 
out  of  the  jurisdiction  upon  the  defendants  in  each  case. 
considering  the  effect  of  the  judgments  in  this  case  it  is  to  bef  I 
emphasized  that  the  plaintiff  was  a foreigner  and  had  no  fixed*  I 
business  in  England  and  was  not  known  to  have  any  reputation  ^ 
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or  associations  in  England.  The  Court  assumed  that  there  had 
I been  publication  within  the  jurisdiction  but  held  the  proper  exer- 
I cise  of  the  discretion  was  in  favour  of  refusing  an  order  for 
: leave  to  issue  the  writ  for  service  out  of  the  jurisdiction. 

At  p.  728  Slesser  L.J.  said:  “Now,  in  this  particular  case, 

it  does  appear  prima  facie  that  this  is  not  a question  of  substance 
in  this  country,”  (The  italics  are  mine) . 

And  at  p.  729  the  learned  lord  justice  said:  “I  quite  agree 

with  Mr.  Slade  that,  if  there  were  evidence  in  a particular  case 
that  a person  had  a reputation  in  this  country  to  be  defamed, 

! or  was  known  here,  or  traded  here,  or  had  professional  or  social 
I connections,  it  might  be  that  the  circulation  of  a very  few  copies 
I might  do  him  very  serious  or  irreparable  harm.  It  is  certainly 
I an  element  to  be  taken  into  consideration.  The  mere  fact  by 
itself  of  a very  small  circulation,  even  in  a foreign  tongue, 
would  not  necessarily  preclude  him  from  saying  that  among  the 
people  of  that  nation  who  read  that  paper  in  this  country,  he 
would  suffer  grievously  in  reputation;  but  the  difficulty  with 
which  Mr.  Slade  finds  himself  confronted  is  that  there  is  abso- 
lutely no  evidence  from  his  own  client’s  affidavits,  that  he  has 
i any  reputation  in,  or,  indeed,  any  associations  with,  this  country 
I at  all.” 

! The  statement  of  Lord  Birkenhead  in  Dunlop  Rubber  Com- 
I pany,  Limited  v.  Dunlop^  [1921]  1 A.C.  367,  to  which  I shall 
refer  later,  was  considered,  and  at.p.  731  Scott  L.J.,  in  referring 
to  the  application  of  the  principle  laid  down  in  Societe  Generate 
de  Paris  v,  Dreyfus  Bros,  and  Johnson  v.  Taylor  Bros,  d Com- 
pany, Limited,  [1920]  A.C.  144,  said: 

“It  is  quite  true  that  that  observation  was  addressed  to  the 
facts  of  that  case,  where  the  distinction  is  drawn  between  a 
fundamental  breach  of  contract  and  a breach  of  a quite  subor- 
dinate stipulation  of  the  contract,  but  the  point  of  the  observa- 
tion is  that  the  reality  of  the  question  ought  to  be  looked  at, 
and,  if  the  reality  of  the  cause  of  action  is  one  which  belongs 
I to  a foreign  country,  and  not  to  this  country,  and,  above  all, 
where  it  is  a question  which  probably  would  be  better  tried,  for 
any  particular  reason  which  appears  in  the  circumstances  of  the 
case,  in  the  foreign  country,  leave  ought  not  to  be  granted,” 
(The  italics  are  mine.) 
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And  on  the  same  page:  “I  agree  with  what  my  Lord  has 

said,  and  will  not  repeat  it,  but  it  does  seem  to  be  perfectly  clear 
that  the  substantial  complaint  of  the  plaintiff,  if  he  has  a good 
ground  for  bringing  his  action,  is  one  that  ought  to  be  investi- 
gated in  France,  where  the  paper  has  an  immense  circulation, 
where,  if  anywhere,  his  reputation  must  have  been  damaged,  and 
where,  if  the  defendants  desire,  as  Mr.  Murphy  says  they  do 
desire,  to  justify,  they  will  be  able  to  justify  in  a court  where 
the  proceedings  and  the  justification  can  be  understood.” 

And  at  p.  732:  '‘I  add,  finally,  that  I think  it  would  be 

ridiculous  and  fundamentally  wrong  to  have  these  two  cases 
tried  in  this  country,  on  a very  small  and  technical  publication, 
when  the  real  grievance  of  the  plaintiff  is  a grievance  against 
the  widespread  publication  of  the  two  papers  in  the  respective 
countries  where  they  are  published.” 

In  Dunlop  Rubber  Company , Limited  v.  Dunlop ^ supra,  the 
plaintiff,  who  resided  in  Ireland,  obtained  leave  by  an  order 
made  in  the  Chancery  Division  in  Ireland  under  Order  XI,  r. 
1(g)  of  the  Rules  of  the  Supreme  Court  of  Ireland,  1905,  where- 
by service  out  of  the  jurisdiction  of  a writ  of  summons  might 
be  allowed  by  the  Court  or  a judge  whenever  any  injunction 
was  sought  as  to  anything  to  be  done  within  the  jurisdiction, 
to  serve  a writ  upon  the  defendant  company,  which  had  its 
registered  office  in  London,  in  an  action  for  an  injunction  to 
restrain  the  company  from  publishing  in  Ireland  advertisements 
containing  pictures  of  the  plaintiff  calculated  to  expose  him  to 
public  ridicule  by  misrepresenting  his  appearance  or  costume. 
The  matter  was  carried  to  the  House  of  Lords,  where  it  was 
contended  that  the  judge  granting  leave  exercised  his  discretion 
on  a wrong  principle.  Lord  Birkenhead  at  p.  374  said : 

“There  is  in  fact  considerable  reason  for  supposing  that  the 
order  which  is  now  under  consideration  may  have  been  intended  . 
to  deal  with  a case  such  as  this  where  the  complaint  is  locally 
made,  where  the  mischief  complained  of  is  only  resented  locally,  1 1 
and  where  the  remedy  which  is  given  may  be  made  effective 
locally.”  li 

I do  not  think  it  wise  to  attempt  to  make  any  comprehensive 
statement  as  to  the  rule  to  be  applied  in  an  action  for  defama-  j 
tion  with  respect  to  the  forum  conveniens,  but  it  must  be  remem- r -if 
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bered  that  in  considering  the  forum  conveniens  the  Court  should 
have  regard  for  the  interests  of  the  plaintiff  as  well  as  those  of 
the  defendants.  The  character  of  the  publication  complained  of 
is  such  as  to  show  an  intention  to  defame  the  plaintiff  and  from 
the  fact  that  it  was  broadcast  over  a radio  broadcasting  station 
having  wave-lengths  which  ordinarily  reach  the  locality  in  which 
the  plaintiff  lives  and  has  his  place  of  business,  in  a language 
known  and  understood  in  that  locality,  I cannot  see  that  there 
is  any  other  forum  in  which  he  can  satisfactorily  clear  his  name 
except  in  Toronto.  To  the  people  of  the  United  States  of  America 
he  may  be  quite  unknown.  The  inconvenience  the  defendants 
may  be  put  to  in  this  jurisdiction  does  not  appear  to  outweigh 
the  inconvenience  the  plaintiff  would  be  put  to  in  the  foreign 
jurisdiction.  The  material  for  the  broadcast  appears  to  have 
been  gathered  by  some  of  the  defendants  in  Ontario.  If  a defence 
of  justification  is  raised  it  will  have  to  be  made  out  in  large 
part  by  evidence  gathered  in  Ontario  and  if  such  a defence  is 
to  be  answered  it  will  have  to  be  answered  by  evidence  given 
by  witnesses  from  Ontario.  With  all  of  these  cases  in  consider- 
ing the  forum  of  convenience  regard  must  be  had  to  what  is  the 
substance  of  the  matter  that  is  to  be  decided:  Rosier  v.  Hilbery, 
[1925]  1 Ch.  250,  per  Pollock  M.R.  at  p.  259. 

The  substance  of  the  matter  here  complained  of  is  the  defama- 
tion of  the  plaintiff  by  defamatory  matter  published  in  Ontario, 
where  the  plaintiff  lives,  and  has  his  place  of  business  and  his 
vocation  in  life.  According  to  the  law  of  Ontario  the  action 
must  be  tried  by  a jury  called  from  the  locality  in  which  the 
plaintiff  lives,  which  is  the  proper  tribunal  to  pass  upon  the 
issues  raised  in  the  statement  of  claim.  Considering  all  the 
factors  and  the  able  argument  presented  to  me  by  all  counsel, 
I am  convinced  that  the  discretion  given  under  the  Rule  should 
be  exercised  in  favour  of  permitting  the  issue  of  the  writ  for 
service  out  of  the  jurisdiction  and  the  service  of  the  notice  of 
the  writ. 

The  respective  motions  to  set  aside  or  rescind  the  order  of 
the  Senior  Master  will  be  dismissed.  An  order  will  go  granting 
leave  to  the  defendants  outside  the  jurisdiction  to  enter  a con- 
ditional appearance  within  ten  days  hereof.  The  plaintiff  will 
have  the  costs  of  the  motion  before  Mr.  Justice  Schroeder 
dated  the  31st  October  1951,  the  motion  before  Mr.  Justice  LeBel 
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dated  the  13th  November  1951,  the  motion  before  Mr.  Justice 
Judson  on  the  12th  October  1951,  and  of  the  respective  applica- 
tions before  me,  all  in  the  cause.  I allow  one  counsel  fee  on 
those  applications  which  were  argued  together. 

Order  accordingly. 

Solicitors  for  the  plaintiff’.  Jenner  & Brunts  Toronto. 
Solicitor  for  the  defendant  Sun  Oil  Company  Limited:  J. 
Bruce  O’Brien,  Toronto. 

Solicitors  for  the  defendant  Sun  Oil  Company  {sued  as  Sun 
Oil  Company  Limited  of  New  Jersey) : Tilley,  Carson,  Morlock 
& McCrimmon,  Toronto. 

Solicitors  for  the  defendants  Henle,  Brooks  and  W.B.E.N. 
Inc. : Phelan,  O’Brien,  Phelan  <&  Fitzpatrick,  Toronto. 
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[Mclennan  j.] 

Mills  ct  aL  V*  GilL 

Trade — Contracts  in  Restraint  of  Trade — Enforceability — Tests  to  be 

Applied — Reasonableness — Public  Interest — Remedies — Express  Pro- 
vision for  Damages  and  Injunction. 

A contract  in  restraint  of  trade  can  be  enforced  only  if  it  is  both 
reasonable  as  between  the  parties  and  consistent  with  the  interests  of 
the  public.  McEllistrim  v.  Ballymacelligott  Co-operative  Agricultural 
and  Dairy  Society,  Limited,  [1919]  A.C.  548  at  562;  Vancouver  Malt 
and  Sake  Brewing  Company,  Limited  v.  Vancouver  Breweries,  Limited, 
[1934]  A.C.  181  at  189,  applied. 

The  onus  of  establishing  that  such  a contract  is  reasonable  as  between 
the  parties  lies  on  the  party  who  seeks  to  enforce  it.  Herbert  Morris, 
Limited  v.  Saxelby,  [1916]  1 A.C.  688  at  700,  applied.  The  material 
date  in  this  connection  is  that  on  which  the  contract  is  made.  Hitch- 
cock V.  Coker  (1837),  6 Ad.  & El.  438;  Putsman  v.  Taylor,  [1927]  1 
K.B.  637,  applied.  The  Court  may,  however,  look  at  what  took  place 
before  the  agreement  was  made,  and  the  subsequent  development  of 
the  business,  to  determine  whether  the  contract  was  reasonable  when 
it  was  made,  having  in  mind  the  best  estimates  the  parties  could 
make  for  the  future.  Lamson  Pneumatic  Tube  Company  v.  Phillips 
(1904),  91  L.T.  363;  Putsman  v.  Taylor,  supra,  applied. 

In  determining  this  question,  four  subsidiary  questions  must  be 
answered:  (1)  Did  the  plaintiff  have  a legitimate  interest  requiring 
protection?  Fitch  v.  Dewes,  [1921]  2 A.C.  164;  Routh  v.  Jones,  [1947] 
1 All  E.R.  179,  758;  Deacon  v.  Crehan  (1925),  57  O.L.R.  597,  discussed. 
(2)  If  so,  did  the  contract  go  beyond  the  protection- of  that  legitimate 
interest  and  become  in  part  a restraint  against  competition  per  se? 
Routh  V.  Jones,  supra)  Jenkins  v.  Reid,  [1948]  1 All  E.R.  471;  Eastes 
V.  Russ,  [1914]  1 Ch.  468,  discussed.  (3)  Was  the  restriction  reasonable 
as  to  space  and  time  in  the  particular  circumstances  and  with 
reference  to  the  rest  of  the  agreement?  (4)  Was  the  contract  other- 
wise reasonable,  having  in  mind  the  interests  of  the  defendant? 
Nordenfelt  v.  The  Maxim  Nordenfelt  Guns  and  Ammunition  Company, 
Limited,  [1894]  A.C.  535  at  567;  Davis  v.  Mason  (1793),  5 Term  Rep. 
118;  Fitch  v.  Dewes,  supra,  discussed. 

Where  such  a contract  provides  for  a penalty  by  way  of  liquidated 
damages  for  breach,  and  also  expressly  states  that  judgment  for  or 
payment  of  such  damages  shall  not  preclude  an  application  for  an 
injunction,  there  is  no  general  rule  of  law  that  prevents  the  granting 
of  an  injunction  in  addition  to  a judgment  for  damages.  Upton  v. 
Henderson  (1912),  106  L.T.  839;  General  Accident  Assurance  Corpora- 
tion V.  Noel,  [1902]  1 K.B.  377,  applied. 

An  action  for  an  injunction  and  damages. 

19th,  20th  and  26th  November  1951.  The  action  was  tried 
by  McLennan  J.  without  a jury  at  Whitby. 

J.  J.  Robinette,  K.C.,  and  R.  D.  Humphreys,  K.C.,  for  the 
plaintiffs. 

A.  W.  8.  Greer,  K.C.,  and  C.  L.  Dubin,  K.C.,  for  the  defendant. 

25th  February  1952.  McLennan  J.: — The  plaintiffs  are 
medical  practitioners  engaged  in  the  practice  of  their  profession 
in  the  city  of  Oshawa.  They  claim  an  injunction  restraining  the 
defendant,  who  is  also  a medical  practitioner,  from  committing 
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breaches  of  a covenant  contained  in  an  agreement  dated  28th 
June  1950,  between  the  defendant  as  employee  and  the  plaintiffs 
and  one  Dr.  Millman  (since  deceased)  as  employers.  The  nature 
of  the  covenant  was  that  the  defendant  agreed  not  to  practise 
in  a specified  area  for  a specified  time  on  leaving  the  employ- 
ment of  the  plaintiffs.  The  plaintiffs  also  claim  damages  in 
such  sum  as  they  may  be  entitled  to  under  the  terms  of  the 
agreement. 

At  the  time  the  agreement  was  made  the  plaintiffs  and  Dr. 
Millman  were  carrying  on  business  as  partners,  under  the  name 
of  ‘‘Oshawa  Clinic”. 

The  agreement  provided  that  the  defendant  should  enter 
the  employ  of  the  plaintiffs  and  Dr.  Millman  for  the  period  of 
one  year  from  the  15th  July  1950,  as  a staff  physician.  During 
his  employment  he  was  to  devote  his  full  time,  skill  and  attention 
to  the  care  and  treatment  of  the  patients  of  the  business.  The 
defendant  was  to  receive  under  the  agreement  $735  a month 
as  salary  and  certain  specified  expenses.  The  agreement  was 
terminable  by  either  party  at  the  end  of  a three-month  proba- 
tionary period  and  thereafter  on  two  months’  notice  by  either 
party.  The  restrictive  covenant  in  the  agreement  reads  as 
follows : 

“3.  The  Employee  shall  not  engage  in  the  practice  of 
medicine,  surgery  or  in  any  branch  thereof  either  alone  or  in 
association  with  or  as  an  employee  of  any  person  or  persons 
within  the  corporate  limits  of  the  City  of  Oshawa  or  within 
five  miles  thereof  for  a period  of  five  years  after  the  termina- 
tion of  his  employment  with  the  Oshawa  Clinic.  Any  employee 
practising  in  breach  of  this  article  shall  be  liable  to  the  Oshawa 
Clinic  for  Two  Hundred  Dollars  as  liquidated  damages  for  each 
and  every  month  and  proportionate  amount  for  any  fractional 
portion  of  a month  during  which  such  breach  continues.  Re- 
covery of  judgment  for  such  liquidated  damages  and/or  payment 
thereof  either  before  or  after  judgment  and/or  acceptance  of 
such  payment  by  the  Clinic  shall  not  operate  as  a waiver  of  the 
right  of  the  Clinic  Partners  to,  nor  estop,  preclude,  or  in  any 
way  operate  to  prevent  such  Clinic  Partners  from  applying  for^gj 
an  injunction  or  other  appropriate  order  from  a court  of  comj^l 
petent  jurisdiction  to  enforce  the  provisions  contained  in  the  ^ 
first  sentence  of  this  article.” 
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Pursuant  to  the  agreement  the  defendant  became  an  em- 
ployee, and  carried  on  his  professional  duties  until  the  15th 
August  1951.  Shortly  before  the  14th  May  1951  the  defendant 
told  Dr.  Mills,  one  of  the  plaintiffs,  that  he  proposed  to  leave, 
giving  no  definite  reasons  for  his  doing  so.  This  was  followed 
by  a letter  from  the  defendant  to  Dr.  Mills,  dated  14th  May 
1951,  it  which  it  was  stated:  “To  conform  with  the  terms  of 
the  agreement  I wish  to  give  two  months  notice  with  effect 
from  June  1st.” 

Subsequent  to  the  receipt  of  this  letter  the  defendant  was 
requested  on  two  occasions  to  withdraw  his  resignation,  which 
he  declined  to  do.  While  his  notice  was  effective  as  of  the 
31st  July,  he  remained  for  a further  period  of  two  weeks  to 
permit  one  of  the  staff  to  complete  his  vacation. 

On  the  1st  September  1951  the  defendant’s  solicitor  wrote 
to  the  Clinic  stating  that  the  defendant  took  the  position  that 
the  restrictive  covenant  was  unenforceable,  and  that  he  intended 
to  practise  medicine  in  Oshawa.  In  due  course  the  plaintiff’s 
solicitor  replied  stating  that  an  action  would  be  commenced, 
and  a writ  was  subsequently  issued  on  the  18th  September 
1951. 

The  defendant  did  not  put  in  any  evidence  at  the  trial.  The 
evidence  for  the  plaintiffs  consisted  of  the  testimony  of  Dr. 
Mills,  the  exhibits  put  in  during  his  testimony  and  certain  of 
the  depositions  of  the  defendant  taken  on  his  examination  for 
discovery.  At  the  conclusion  of  the  plaintiffs’  case  the  de- 
fendant moved  for  a nonsuit,  and  at  an  adjourned  date  to  hear 
argument  on  this  motion  and  to  continue  the  trial,  counsel  for 
the  defence  announced  that  the  defendant  would  not  adduce 
evidence. 

The  defendant  rested  his  care  on  four  submissions  as  follows : 
(1)  that  the  plaintiffs  had  not  made  out  a case  for  an  injunction 
because  the  restrictive  covenant  was  against  public  policy  and 
unenforceable;  (2)  that  in  the  events  which  happened  there 
was  no  agreement  in  existence  between  the  plaintiffs  and  the 
defendant;  (3)  that  the  contract  was  so  vague  and  uncertain 
as  to  be  incapable  of  enforcement;  and  (4)  the  parties  having 
provided  for  liquidated  damages  in  the  agreement,  that  it  is  not 
a case  where  the  Court  should  grant  an  injunction. 
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I shall  discuss  these  problems  in  that  order,  but  before  re- 
viewing the  evidence  and  the  particular  matters  brought  to  my 
attention  by  counsel  with  reference  to  the  first  submission  I 
shall  refer  briefly  to  the  authorities  dealing  with  the  general 
principles  to  be  applied  to  the  restrictive  covenant. 

The  covenant  in  question  obviously  falls  within  the  classifica- 
tion of  a covenant  in  restraint  of  trade  and  is  prima  facie 
unenforceable.  The  tests  to  be  applied  to  determine  whether 
it  is  or  is  not  enforceable  in  a particular  case  are  concisely 
stated  by  Birkenhead  L.C.  in  McEllistrim  v.  Ballymacelligott  Co- 
operative Agricultural  and  Dairy  Society,  Limited,  [1919]  A.C. 
548  at  562,  in  these  words: 

‘‘A  contract  which  is  in  restraint  of  trade  cannot  be  enforced 
unless  (a)  it  is  reasonable  as  between  the  parties;  (b)  it  is 
consistent  with  the  interests  of  the  public  . . . 

“Every  contract  therefore  which  is  impeached  as  being  in 
restraint  of  trade  must  submit  itself  to  the  two  standards 
indicated.” 


This  statement  was  approved  in  Vancouver  Malt  and  Sake 
Brewing  Company,  Limited  v.  Vancouver  Breweries,  Limited, 
[1934]  .A.C.  181  at  189,  [1934]  2 D.L.R.  310,  [1934]  1 W.W.R. 
471. 

The  onus  of  establishing  facts  and  circumstances  to  show 
that  the  restraint  is  reasonable  as  between  the  parties  rests 
upon  the  plaintiffs:  Herbert  Morris,  Limited  v.  Saxelby,  [1916] 
1 A.C.  688  at  700,  and  it  was  so  conceded  by  counsel  for  the 
plaintiffs. 


The  material  date  to  consider  in  determining  whether  a 
covenant  is  reasonable  or  not  is  the  date  of  the  making  of  the 
contract.  This  has  been  established  in  a long  line  of  cases, 
from  Hitchcock  v.  Coker  (1837),  6 Ad.  & El.  438,  112  E.R.  167, 
to  Putsman  v.  Taylor,  [1927]  1 K.B.  637.  I also  conceive  it  to 
be  the  law  that  what  took  place  before  the  agreement  was  made, 
and  the  developments  of  the  business  afterwards,  may  be  looked 
at,  not  to  determine  whether  the  agreement  was  reasonable  as 
between  the  parties  at  some  other  time,  but  to  determine  whether 
it  was  a reasonable  one  for  the  parties  to  make  at  the  time  when 
it  was  made,  having  in  mind  the  best  estimate  they  could  make 
for  the  future:  Lamson  Pneumatic  Tube  Company  v.  Phillips 
(1904) , 91  L.T.  363;  Putsman  v.  Taylor,  supra. 
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The  evidence  disclosed  that  the  business  in  which  the  plain- 
tiffs were  engaged  in  1950  had  originated  in  the  association  in 
the ‘practice  of  medicine  of  Dr.  Mills  and  Dr.  Bird  in  1927.  In 
1932  they  were  joined  by  Dr.  Millman  and  in  1934  by  Dr.  Bayne. 
The  four  doctors  carried  on  a general  and  specialist  practice 
until  1945,  at  which  time  they  formulated  plans  for  a medical 
clinic,  including  the  construction  of  a building  large  enough  to 
accommodate  at  least  twelve  doctors  and  staff,  with  rooms  and 
equipment  for  examination  and  treatment  of  patients.  By  1948, 
when  the  building  was  completed.  Dr.  Townsend  and  Dr.  Patter- 
son had  become  partners  and  Dr.  Vipond  was  employed  as  an 
assistant. 

Immediately  prior  to  the  making  of  the  agreement  with  the 
defendant  there  were  eight  doctors  engaged  in  practice  at  the 
Oshawa  Clinic.  Five  were  partners,  two  were  full-time  em- 
ployees and  one  was  a temporary  associate  assisting  in  surgery 
because  of  the  death  of  Dr.  Bird,  a surgeon,  whose  death 
occurred  in  April  1950.  Of  the  partners,  two  specialized  in 
internal  medicine,  one  in  paediatrics,  one  in  obstetrics  and  gynae- 
cology and  one  in  radiology  and  dermatology.  Of  the  two  em- 
ployees one  specialized  in  surgery  and  the  other  in  paediatrics. 
The  partners  and  employees  carried  on  the  general  practice  of 
medicine  and  did  work  in  their  specialized  fields  which  came  to 
them  directly  from  patients  as  well  as  work  referred  to  them 
by  other  doctors  for  consultation  and  special  treatment. 

Dr.  Mills  admitted  that  the  staff  of  the  Clinic  did  not  include 
certified  specialists  covering  fields  such  as  psychiatry,  cardi- 
ology, neurology,  neurosurgery,  plastic  surgery,  haematology, 
gastro-enterology,  radio  therapy  or  industrial  medicine.  How- 
ever, it  appeared  that  work  was  done  in  many  of  these  special 
fields  by  doctors  of  the  Clinic  although  they  held  no  specialists' 
certificates,  while  with  respect  to  some  of  the  fields  there  had 
been  no  call  for  such  services. 

The  building  in  which  the  professional  activities  of  the  Clinic 
are  carried  on  is  owned  by  a corporation,  the  shares  of  which 
are  owned  by  the  partners.  In  the  building  are  rooms  and 
equipment  for  the  examination  and  treatment  of  patients,  such 
as  X-ray  room,  operating  room,  physiotherapy  rooms,  chemical 
laboratory  and  drug  department. 
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In  addition  to  the  qualified  medical  practitioners  there  is  a 
staff  of  from  25  to  30,  composed  of  nurses,  physiotherapists, 
radio-technicians,  biochemists,  druggists  and  receptionists. 

The  evidence  establishes  that  prior  to  the  date  of  the  agree- 
ment with  the  defendant  the  Clinic  drew  patients  directly,  and 
those  referred  to  the  Clinic  by  other  doctors,  from  an  area  com- 
prising the  city  of  Oshawa  and  a radius  of  25  miles  thereof,  and 
there  was  also  evidence  that  the  medical  practice  was  a very 
busy  one,  amounting  to  approximately  3,000  patient-visits  per 
month. 

During  the  period  of  the  defendant’s  employment  with  the 
plaintiffs  five  additional  doctors  became  associated  on  a part- 
time  basis,  whose  qualifications  covered  special  fields  of  medi- 
cine. After  the  defendant  left  four  additional  employees  were 
added,  two  of  whom  were  described  as  general  practitioners,  one 
as  a paediatrician  and  one  to  replace  the  services  of  the  de- 
fendant. 

The  population  in  the  area  referred  to  in  the  agreement 
amounted  to  approximately  47,000  persons  in  June  1950.  Sub- 
sequent to  that  time  the  corporate  limits  of  the  city  of  Oshawa 
were  increased  by  annexation.  It  is  not  contended  by  the 
plaintiffs  that  the  area  covered  by  the  covenant  should  be  ex- 
tended by  reason  thereof. 

There  was  evidence  that  the  number  of  doctors  practising 
in  the  city  of  Oshawa  has  increased  since  June  1950,  not  in- 
cluding those  added  to  the  staff  of  the  Clinic. 

The  defendant  is  a graduate  in  medicine  of  the  University 
of  London,  England,  and  holds  what  he  termed,  on  his  exami- 
nation for  discovery,  “a  high  qualification  in  surgery  from  the 
Royal  College  of  Surgeons  in  England”.  He  had  practised  in 
England  as  a surgeon  for  a time  and  came  to  Canada  in  April 
1950.  He  first  went  to  Manitoba,  where  he  heard  of  an  opening 
at  the  Oshawa  Clinic,  and  came  to  Oshawa  and  entered  into  the 
agreement  with  the  plaintiffs  and  the  late  Dr.  Millman.  At 
that  time  he  was  37  years  of  age.  He  was  not  licensed  by  the 
Canadian  Medical  Council,  but  arrangements  were  made  through 
the  plaintiffs  with  the  Council,  which  permitted  him  to  perform 
surgical  operations  in  the  presence  of  another  surgeon  from  the 
Clinic.  He  received  his  licence  from  the  Medical  Council  in 
November  1950.  During  his  employment  with  the  plaintiffs  he 
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did  general  medical  work  and  major  and  minor  surgery,  and, 
according  to  ex.  5,  performed  some  198  operations  while  in  the 
service  of  his  employers.  Dr.  Mills  stated  that  the  defendant 
objected  to  the  routine  work  and  minor  surgery. 

In  his  examination  for  discovery  the  defendant  admitted  that 
he  had  read  over  the  agreement,  that  he  understood  it  and 
signed  it;  that  he  was  practising  medicine  in  Oshawa  at  that  time 
and  intended  to  continue  to  do  so,  and  that  he  had  given  opinions 
in  consultation  and  had  performed  17  operations  since  leaving 
the  Clinic  and  some  of  those  operations  were  cases  referred  to 
him  by  doctors  who  had  referred  work  to  the  Clinic  during  his 
employment  there. 


I 


On  the  question  whether  or  not  this  covenant  is  reasonable 
as  between  the  parties  according  <to  the  first  test  propounded  by 
Birkenhead  L.C.  in  the  McEllistrim  case  already  mentioned,  I 
wish  to  refer  to  a statement  made  by  Evershed  J.  (as  he  then 
was)  in  Routh  v.  Jones,  [1947]  1 All  E.R.  179,  affirmed  [1947]  1 
All  E.R.  758,  dealing  with  restrictive  covenants  as  between  em- 
ployer and  employee,  and  particularly  with  the  principles  to  be 
applied  in  considering  the  question  of  reasonableness  with  re- 
spect to  the  employer.  After  considering  the  leading  authorities 
Evershed  J.  stated  as  follows  at  p.  181 : 

. . provisions  in  restraint  of  trade  comprised  in  con- 

tracts between  masters  and  servants  (in  contrast  to  contracts  for 
the  sale  of  goodwill)  are  treated  as  prima  facie  unenforceable 
and  will  only  be  sustained  if  and  so  far  as  they  can  be  shown 
to  be  reasonably  required  for  the  protection  of  some  subject- 
matter  of  contract,  some  proprietary  interest  properly  entitled 
to  protection.  In  the  absence  of  special  circumstances,  an  em- 
ployer has  no  such  proprietary  interest  as  entitles  him  to  pro- 
tection from  the  competition  of  his  former  servant  per  se,  nor 
can  a former  servant  be  restrained  from  turning  to  account  his 
own  business  or  professional  skill,  although  that  skill  was  ac- 
quired while  he  was  in  the  service  of  his  former  master.  On  the 
other  hand,  where  the  circumstances  are  such  that  the  servant 
has,  by  virtue  of  his  engagement,  been  put  in  the  position  of 
learning  his  master’s  trade  secrets,  or  of  acquiring  a special 
or  intimate  knowledge  of  the  affairs  of  the  customers,  clients 
or  patients  of  his  master’s  business  or  of  means  of  influence  over 
them,  there  exists  a subject-matter  of  contract,  a proprietary 
interest  or  goodwill  in  the  matter  which  is  entitled  to  protection. 
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since  otherwise  the  master  would  be  exposed  to  unfair  com- 
petition on  the  part  of  his  former  servant — competition  flowing 
not  so  much  from  the  personal  skill  of  the  assistant  as  from  the 
intimacies  and  knowledge  of  the  master’s  business  acquired  by 
the  servant  from  the  circumstances  of  his  employment.” 


Arising  out  of  the  careful  and  helpful  submissions  of  counsel 
for  both  parties,  and  after  examining  the  many  authorities  re- 
ferred to  by  them,  there  appear  to  be  four  questions  to  be  an- 
swered in  order  to  determine  whether  the  covenant  in  this  case 
is  reasonable  as  between  the  parties.  They  are  as  follows:  (a) 
Did  the  plaintiffs  have  a legitimate  interest  requiring  protec- 
tion? (b)  If  so,  did  the  covenant  in  question  go  beyond  the  pro- 
tection of  that  legitimate  interest  and  therefore  in  part  become 
a restraint  against  competition  per  sel  (c)  Was  the  covenant 
reasonable  between  the  parties  as  to  space  and  time  in  the  par- 
ticular circumstances  and  with  reference  to  the  other  provisions 
of  the  agreement?  (d)  Was  the  covenant  otherwise  reasonable 
with  respect  to  the  interests  of  the  defendant? 

The  plaintiffs  say  that  in  their  medical  practice  they  had  a 
legitimate  interest  requiring  the  protection  of  a restrictive  cov- 
enant protecting  them  against  the  use  by  defendant  on  his  leav- 
ing their  employment  of  the  personal  contacts  with  and  knowl- 
edge of  the  persons  who  sought  the  services  of  the  Clinic.  It 
was  pointed  out  that  since  members  of  the  medical  profession 
were  not  permitted  to  advertise,  the  essential  element  in  main- 
taining their  practice  lay  in  the  personal  contact  between  doctor 
and  patient. 

It  seems  clear  that,  on  the  principles  stated  in  Fitch  v.  Dewes, 
[1921]  2 A.C.  158;  Routh  v.  Jones,  supra,  and  Deacon  v.  Crehan, 
57  O.L.R.  597,  [1925]  4 D.L.R.  664,  the  plaintiffs,  by  reason  of 
their  professional  activities  and  their  relationship  with  the  de- 
fendant, had  a legitimate  interest  entitled  to  the  protection  of 
a restrictive  covenant. 


The  contention  was  made  on  behalf  of  the  defendant  that  the 
same  considerations  did  not  apply  in  the  case  of  a specialist 
as  in  the  case  of  a general  practitioner,  but  in  principle  I am^ 
unable  to  appreciate  such  a distinction.  Whether  an  employ ee^| 
treats  patients  of  his  employer  as  a specialist  or  as  a general  "} 
practitioner  (and  here  the  plaintiffs  did  both)  he  is  still  in  a 
position  of  obtaining  a personal  knowledge  of  the  patients  j 


Mills  et  aL  v»  GilL 


McLennan  J.  265 


of  the  employer  and  of  their  peculiarities  which,  if  used  by  him 
thereafter,  would  detrimentally  affect  the  employer. 

Having  come  to  the  conclusion  that  the  plaintiffs  had  a legiti- 
mate interest  justifying  the  protection  of  a restrictive  covenant, 
the  next  question,  and  one  which  was  dealt  with  extensively 
in  argument,  is  whether  the  covenant  is  too  wide  and  to  that 
extent  amounts  to  a restraint  against  competition  per  se. 

The  covenant  not  to  “engage  in  the  practice  of  medicine,  sur- 
gery or  any  branch  thereof  either  alone  or  in  association  with  or 
as  an  employee  of  any  person  or  persons”  covers  a very  wide 
field.  The  professional  activities  of  the  plaintiffs  also  covered 
a very  wide  field.  It  becomes  a question  of  comparing  the 
general  scope  of  the  business,  either  actual  or  reasonably  con- 
templated, with  the  extent  of  the  restraint  imposed. 

The  practice  carried  on  by  the  plaintiffs  was  a general  prac- 
tice and  a specialist  practice  covering  many  special  fields  of 
medicine  and  surgery.  The  latter  included  cases  referred  to 
the  Clinic  by  other  doctors  for  consultation  and  treatment  or 
both.  In  both  its  general  and  specialist  aspect  the  practice 
covered  an  area  comprising  the  former  city  limits  of  Oshawa 
and  within  a radius  of  25  miles  thereof.  To  carry  on  this 
practice  there  was  a very  substantial  investment  in  buildings 
and  equipment  and  a continuing  expenditure  for  salaries  and 
wages  for  the  medical  practitioners  on  the  staff  and  the  other 
employees,  from  25  to  30  in  number.  The  professional  activities 
were  increasing  in  scope  at  the  date  of  the  agreement  and  the 
plans  made  in  1945  for  the  Clinic  had  not  reached  the  goal  set. 
The  plaintiffs  submitted  that  under  these  circumstances  the 
particular  covenant  was  justified  and  went  no  further  than  was 
reasonably  necessary. 

For  the  defendant  it  was  submitted  that  on  two  grounds 
the  covenant  went  beyond  a legitimate  interest  entitled  to  pro- 
tection. 

Firstly,  it  was  said  that  there  were  a number  of  special  fields 
or  branches  of  medicine  and  surgery  which  were  not  covered 
in  the  work  done  at  the  Clinic  and  therefore  the  covenant  was 
too  wide.  It  was  pointed  out  that  Dr.  Mills  had  admitted  on 
cross-examination  that  in  a number  of  special  fields  of  medicine 
such  as  psychiatry  and  plastic  surgery  either  there  were  no  cer- 
tified specialists  at  the  Clinic,  or  that  there  was  no  call  for  such 
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services.  Reliance  was  placed  on  the  decision  of  Routh  v,  Jones, 
already  referred  to,  and  Jenkins  v.  Reid,  [1948]  1 All  E.R.  471. 

The  evidence  disclosed  that  as  to  many  of  these  special  fields 
work  was  done  at  the  Clinic  even  though  there  were  no  certified 
specialists  on  the  staff. 

Some  support  is  to  be  found  for  the  proposition  put  forward 
by  the  defendant  in  the  reasons  for  judgment  of  Evershed  J.  in 
Routh  V.  Jones,  supra,  at  p.  183,  where  he  says,  after  referring 
to  certain  special  fields  of  medicine  and  surgery:  “There  is  in  the 
evidence  no  suggestion  that  any  such  ‘departments’  of  surgery 
or  medicine  were  comprehended  in  the  plaintiffs’  practise,  and 
I should  certainly  not  expect  to  find  them  covered  by  the  practise 
of  a ‘country  g.p.’  ” On  appeal  the  proposition  was  not  adopted 
and  with  reference  to  it  Lord  Greene  said,  at  p.  761:  “Without 
going  into  the  question  of  highly  specialised  forms  of  medical 
practice  ...  I am  quite  prepared  to  think  that  the  pro- 
tection of  a general  medical  practice  might  require  a prohibition 
against  the  carrying  on  of  a specialised  practice  in  cases  where 
the  patient  could  go  to  the  specialist  direct  and  not  through 
another  medical  man.” 


In  Jenkins  v.  Reid  as  well  as  in  Routh  v.  Jones,  the  practice 
which  was  sought  to  be  protected  was  a general  practice  in  which 
there  was  no  specialist  or  consulting  work  done,  and  while  Romer 
J.  in  the  latter  case,  at  p.  481,  says  that  a covenant  restraining 
a covenantor  from  a specialist  practice  would  be  bad  as  being 
too  wide  where  the  practice  itself  was  a general  medical  prac- 
tice, that  does  not  apply  to  the  case  at  bar  where  the  practice 
was  general,  specialist  and  consultant. 


The  second  submission  of  the  defendant  was  that  since  the 
defendant  was  hired  primarily  as  a surgeon  (and  it  was  so 
stated  by  Dr.  Mills)  a covenant,  to  be  enforceable  against  him, 
would  have  to  be  confined  to  surgery,  or  at  the  most  surgery 
and  general  medicine,  and  because  the  covenant  covered  every 
branch  of  medicine  and  surgery  it  went  beyond  what  was  neces- 
sary to  protect  the  plaintiffs’  interests,  and  reliance  was  placed 
upon  the  same  authorities  of  Routh  v.  Jones  and  Jenkins  v._ 
Reid,  and  in  addition  Eastes  v.  Russ,  [1914]  1 Ch.  468. 

As  I read  those  decisions  they  do  not  support  that  propo-j 
sition,  the  test  being  whether  the  covenant  was  wider  than  the 
actual  business  or  practice,  and  not  whether  the  covenant  cover- 
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ed  a wider  field  than  the  work  for  which  the  covenantor  was 
hired. 

While  there  may  well  be  some  special  fields  of  medicine 
which  are  not  “occupied”  by  the  plaintiffs’  practice,  in  my  judg- 
ment the  plaintiffs  have  established  a legitimate  interest  in  the 
area  covered  by  the  covenant  in  the  general  practice  of  medicine, 
and  in  specialist  and  consulting  practice  in  a great  many  fields 
or  branches  of  medicine  and  surgery,  and  the  covenant  is,  there- 
fore, not  too  wide. 

It  was  also  suggested  by  counsel  for  the  defendant  that  the 
words  were  sufficiently  wide  to  cover  the  practice  of  dentistry 
and  that  of  a veterinary.  That  suggestion  was  made  in  the 
judgment  of  Evershed  J.  in  Routh  v.  Jones,  supra,  at  p.  183, 
dealing  with  somewhat  similar  words.  It  was  not  referred  to  in 
the  judgments  in  the  Court  of  Appeal,  and  it  is  my  view  that  in 
this  country  at  least  it  is  putting  a strained  meaning  on  the 
words  “medicine  and  surgery”  in  this  contract  to  say  they  in- 
clude dentistry  or  the  practice  of  a veterinary. 

The  covenant  appeals  to  me  as  being  reasonable  with  respect 
to  space  and  time.  The  practice  covers  an  area  of  25  miles 
beyond  the  city  limits  of  Oshawa,  and  the  area  in  which  the 
restraint  is  effective  is  only  five  miles.  It  was  suggested  in 
argument  that  in  fact  the  restriction  was  effective  over  a much 
wider  area  because  the  defendant  was  a surgeon  and  he  would 
be  unable  to  operate  in  the  Oshawa  Hospital,  and  there  were  no 
comparable  hospitals  except  at  distances  far  beyond  the  five- 
mile  limit.  The  defendant  can  engage  in  general  practice  or 
any  other  branch  not  requiring  the  use  of  hospitals  outside  the 
limits  prescribed  by  the  covenant. 

It  was  argued  that  because  the  agreement  could  be  termi- 
nated by  either  party  without  notice  at  the  end  of  a three-month 
probationary  period,  and  thereafter  on  two  months’  notice,  and 
because  the  term  of  employment  was,  at  most,  a year,  the  re- 
straint was  unreasonable.  It  seems  to  me  that  if  the  plaintiffs 
are  entitled  to  protect  themselves  at  all,  they  are  entitled  to 
protect  themselves  on  the  basis  of  the  defendant  remaining  with 
them  for  the  full  term  of  the  agreement,  and  the  mere  fact  that 
it  might  possibly  be  terminated  at  an  earlier  date  is  not  the 
true  test.  It  was  also  suggested  that  the  five-year  restrictive 
period  was  unreasonable  when  compared  with  the  contract  term 
of  one  year.  The  plaintiffs  could  quite  reasonably  assume  that 
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in  that  one  year  the  defendant  would  acquire  a knowledge  of 
their  patients  and  of  the  doctors  who  referred  work  to  them 
which  could  be  used  to  their  detriment  if  he  left  at  the  end  of 
the  term. 

It  was  argued  that  it  was  unreasonable  for  the  plaintiffs, 
carrying  on  a clinic  of  the  size  it  was,  to  require  such  a covenant. 
In  that  regard  I am  inclined  to  take  the  opposite  view,  namely, 
that  because  of  its  size,  the  capital  investment  involved  and  the 
expenses  of  operation,  the  great  opportunities  presented  to  the 
defendant  to  gain  the  acquaintance  and  knowledge  of  patients 
and  doctors  was  such  as  to  make  it  more  reasonable  to  require 
protection  than  in  the  ordinary  case. 


As  to  the  reasonableness  of  the  covenant  with  the  defendant, 
he  had  just  arrived  from  England  and  had  no  certificate  per- 
mitting him  to  practise  in  Ontario,  and  without  the  intervention 
of  the  plaintiffs  he  could  not  have  practised  in  Ontario  as  early 
as  he  did.  He  received  what  appears  to  be  a good  salary  and 
the  advantages  of  experience  gained  in  a busy  practice,  and  he 
has  not  been  deprived  by  the  covenant  of  the  opportunity  of 
exercising  his  skills  anywhere  else  in  Ontario  on  leaving  the 
plaintiffs’  employment.  It  is  not  suggested  that  there  was  any 
pressure  on  the  defendant  when  he  made  the  agreement,  or  any 
position  of  inequality  as  between  the  plaintiffs  and  himself.  The 
evidence  is  the  other  way.  The  defendant  was  of  full  age,  he 
said  he  read  the  agreement,  understood  it  and  signed  it. 

The  second  test  referred  to  in  the  judgment  of  Birkenhead 
L.C.  is  the  determination  of  the  question  whether  the  covenant 
is  against  the  interest  of  the  public  even  if  it  is  reasonable  as 
between  the  parties.  On  behalf  of  the  defendant  it  was  urged 
that  it  would  be  contrary  to  the  public  interest  to  prohibit  the 
defendant,  who  was  a specialist,  from  practising  in  Oshawa,  on 
the  ground  that  that  portion  of  the  public  would  be  deprived  of 
his  services.  The  evidence  shows,  however,  that  the  plaintiffs 
were  able  to  replace  the  defendant  with  a medical  practitioner 
with  qualifications  equal  to  those  of  the  defendant. 


Apparently  this  is  not  the  first  time  such  a submission  has 
been  made  with  reference  to  the  medical  profession.  In  Nor  den- 
felt  V.  The  Maxim  Nordenfelt  Guns  and  Ammunition  Company, 
Limited,  [1894]  A.C.  535  at  567,  Lord  Macnaghten  said:  '‘When 
Lord  Kenyon  was  pressed  with  an  argument  as  to  the  injury 


Mills  et  aL  v*  GilL 


McLennan  J.  269 


to  the  public  in  Thetford  that  would  result  from  denying  them 
the  services  of  a particular  surgeon,  he  answered  that  the  public 
were  not  likely  to  be  injured  by  an  agreement  of  this  kind. 
‘Every  other  person,’  he  added,  ‘is  at  liberty  to  practise  as  a 
surgeon  in  this  town’:  Davis  v.  Mason  (1793),  5 Term  Rep.  118 
[101  E.R.  69].” 

In  Fitch  V.  Dewes^  supra,  it  was  stated  that  a covenant 
reasonable  as  between  a solicitor  and  a solicitor’s  clerk  is  in  the 
interest  of  the  public  for  unless  such  covenants  were  upheld 
solicitors  carrying  on  their  business  “would  be  extremely  chary 
of  admitting  competent  young  men  to  their  offices  and  to  the 
confidential  knowledge  to  be  derived  by  frequenting  those 
offices”  per  Birkenhead  L.C.  at  p.  165.  This  reasoning  appeals 
to  me  as  being  equally  applicable  to  medical  practitioners  and 
their  employees. 

I do  not  think  it  necessary  to  attempt  to  reconcile  what  ap- 
pear to  be  conflicting  opinions  in  the  Courts  as  to  the  party  upon 
whom  the  burden  of  proof  rests  on  the  question  whether  or  not 
the  restraint  is  against  public  interest.  In  all  the  circumstances 
of  this  case  the  plaintiffs  have  satisfied  me  that  the  restraint 
imposed  upon  the  defendant  in  the  agreement  he  made  with  the 
plaintiffs  is  not  injurious  to  the  public. 

The  second  point  raised  by  the  defendant  as  a defence  to 
the  action  was  that  there  was  no  agreement  now  in  existence 
between  the  plaintiffs  and  the  defendant.  This  contention  was 
based  on  the  fact  that  subsequent  to  the  making  of  the  agree- 
ment of  the  28th  June  1950  Dr.  Millman  died  and  a new  partner- 
ship agreement  was  entered  into  under  date  of  1st  January 
1951,  without  any  specific  assignment  of  the  covenant  or  of  the 
goodwill,  as  a result  of  which  the  agreement  of  the  28th  June 
1950  came  to  an  end,  and  the  defendant  was  no  longer  bound  by 
his  covenant. 

The  principle  relied  upon  by  the  defendant  is  stated  in  Bind- 
ley on  Partnership,  11th  ed.,  1950,  p.  171,  as  follows:  “.  . . 

although,  upon  a change  in  a firm,  it  may  be  agreed  between 
the  members  of  the  old  and  new  firms  that  the  rights  and  obli- 
gations of  the  old  shall  devolve  upon  the  new  partners,  this  has 
no  effect  upon  third  parties  unless  they  accede  to  it.” 

It  is  my  opinion  that  this  is  not  an  agreement  between  the 
partnership  and  the  defendant  but  is  an  agreement  between  joint 
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contractors  with  the  defendant,  and  under  these  circumstances 
the  surviving  parties  may  enforce  the  obligations  under  the  con- 
tract. 

If  I err  in  this,  then,  in  my  judgment,  the  defendant  acceded 
to  the  change  by  giving  notice  pursuant  to  the  terms  of  the  con- 
tract after  all  the  changes  in  the  partnership  had  taken  place. 

It  is  also  said  that  the  agreement  is  too  uncertain  and  vague 
to  be  enforced.  While  from  the  point  of  view  of  draftsmanship 
the  agreement  may  leave  something  to  be  desired,  I think  the 
agreement  is  quite  sufficiently  certain  and  definite  to  be  capable 
of  enforcement. 

The  last  point  raised  by  way  of  defence  was  that  the  plain- 
tiffs, having  provided  in  the  agreement  for  the  payment  of 
liquidated  damages,  are,  by  reason  thereof,  not  entitled  to  an 
injunction. 

The  agreement  provides  for  liquidated  damages  of  $200  a 
month  for  every  month  and  a proportionate  amount  for  any 
fractional  portion  of  a month  during  which  such  breach  con- 
tinues. It  is  further  provided  that  recovery  of  judgment  for 
liquidated  damages  or  payment  either  before  or  after  judgment 
shall  not  operate  as  a waiver  of  the  right  of  the  Clinic  partners 
to  apply  for  an  injunction.  From  an  examination  of  the  clause 
in  question  it  seems  quite  clear  that  the  agreement  did  not 
contemplate  that  the  defendant,  by  paying  liquidated  damages, 
might  carry  on  in  breach  of  the  covenant,  but  on  the  contrary 
that  the  parties  intended  that  the  right,  if  any,  to  an  injunction 
should  be  preserved. 

In  Mason  v.  Provident  Clothing  and  Supply  Company,  Lim- 
ited, [1913]  A.C.  724  at  730,  it  was  stated  that  the  mere  fact 
that  there  is  a special  remedy  provided  by  way  of  liquidated 
damages  or  penalty  does  not  take  away  the  priraa  facie  right 
to  enforce  an  agreement  by  injunction.  The  plaintiffs  ask  for 
an  injunction  and  liquidated  damages,  and  state  that  if  put  to 
their  election  they  desire  an  injunction  rather  than  damages. 

In  32  Halsbury,  2nd  ed.  1939,  at  p.  436,  it  is  stated  that  while 
a covenant  in  restraint  of  trade  will  be  enforced  by  injunction « i 
notwithstanding  that  it  provides  for  the  payment  of  a sum  bylfej| 
way  of  liquidated  damages,  the  covenantee  cannot  have  both 
remedies  and  must  elect  between  the  remedy  of  damages  and 
injunction.  I have  examined  the  cases  referred  to  in  the  foot- 
. note  and  in  none  of  those  cases  was  there  a proviso  similar  to  the 
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one  in  the  case  at  bar  reserving  the  right  to  apply  for  an  in- 
junction. In  the  cases  referred  to  there  was  merely  a negative 
covenant  and  a provision  for  the  payment  of  a penalty  or  liqui- 
dated damages. 

In  Upton  V.  Henderson  (1912),  106  L.T.  839  at  843,  Eve  J., 
discussing  the  leading  decision  of  General  Accident  Assurance 
Corporation  v.  Noel,  [1902]  1 K.B.  377,  said:  “.  . . I certainly 
cannot  treat  Wright,  J.  as  intending  to  lay  down  any  rule  of 
general  application  in  a case  where  his  judgment  turned  upon 
the  construction  of  the  particular  instrument  with  which  he 
had  there  to  deal.” 

Eve  J.  was  there  dealing  with  a negative  covenant  and  a 
sum  paid  to  trustees  in  the  event  of  breach,  and  the  plaintiff 
was  granted  an  injunction  and  an  order  was  made  that  the  sum 
in  the  hands  of  the  trustees  be  paid  to  the  plaintiff.  With  re- 
spect to  these  facts.  Eve  J.  said  as  follows:  “In  my  opinion  no 
case  of  election  arises  under  the  deed  upon  which  this  action 
is  founded.  I think  the  parties  here  clearly  intended  and  as 
clearly  provided  that  if  the  defendant  committed  a breach  of 
this  covenant  his  beneficial  interest  in  the  sum  settled  by  this 
deed  should  thereupon  determine,  and  it  is  not  open  for  the 
defendant  now  to  put  the  plaintiff  to  his  election  . . .” 

I assume  that  if  my  view  were  that  the  claim  was  harsh  and 
unconscionable,  I could  decline  to  give  the  remedy  of  damages, 
but  after  careful  consideration  I have  come  to  the  conclusion  that 
there  is  no  ground  for  depriving  the  plaintiffs  of  their  remedy 
in  damages  as  provided  for  in  the  agreement.  Nor  has  the 
defendant  presented  any  reasons  why  a judgment  for  damages 
should  not  be  given  against  him,  such  as  in  Routh  v.  Jones, 
supra,  where  there  was  evidence  that  the  defendant  was  unable 
to  find  employment  elsewhere.  There  was  no  evidence  that  the 
defendant  in  this  case  had  even  sought  elsewhere  for  employ- 
ment. However,  I should  like  to  make  it  clear  that  the  damages 
are  awarded  not  on  any  punitive  basis  but  simply  on  the  con- 
tractual rights  which  I believe  the  plaintiffs  have  established. 

One  incident  occurred  at  the  conclusion  of  the  argument  in 
reply  to  the  submissions  of  counsel  for  the  defendant,  which  I 
ought  to  mention.  Mr.  Greer,  counsel  for  the  defendant,  made 
a statement  in  the  following  words,  which  I reproduce  from  my 
notes: 
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“That  Dr.  Gill  is  ready  and  willing  to  only  practise  referred 
surgery  work,  or,  to  not  practise,  other  than  to  accept  referred 
surgery  work  and  secondly  to  not  accept  referred  surgery  of 
patients  of  the  Oshawa  Clinic  unless  referred  to  him  by  it  for 
a period  of  5 years.” 

I have  been  unable  to  appreciate  the  significance  of  this 
statement  and  I mention  it  so  that  should  another  Court  con- 
sider this  matter  it  will  be  before  them,  and  also  to  state  that 
it  had  no  bearing  on  my  decision  on  the  matters  involved. 

There  will,  therefore,  be  an  injunction  restraining  the  de- 
fendant from  engaging  in  the  practice  of  medicine,  surgery  or 
any  branch  thereof,  either  alone  or  in  association  with  or  as  an 
employee  of  any  person  or  persons,  within  the  corporate  limits 
of  the  city  of  Oshawa  as  they  existed  on  the  28th  June  1950,  or 
within  five  miles  thereof,  for  a period  of  five  years  from  the  1st 
September  1951. 

There  will  also  be  judgment  for  the  plaintiffs  against  the 
defendant  in  the  sum  of  $573.33,  being  the  amount  of  damages 
calculated  as  provided  for  by  the  agreement,  from  the  1st  Sep- 
tember 1951  until  the  26th  November  1951,  the  day  the  trial 
concluded.  The  plaintiffs  are  also  entitled  to  their  costs  of  the 
action. 

Judgment  for  plaintiffs. 

Solicitor  for  the  plaintiffs:  R.  D.  Humphreys,  Oshawa. 

Solicitor  for  the  defendant:  Arthur  W.  S.  Greer,  Oshawa. 
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[McRUER  C.J.H.C.] 

Rex  V*  McPherson. 

Constitutional  Law — Validity  of  Legislation — Provision  in  Provincial 
Statute  for  Special  Jury  in  Criminal  Cases — 'Whether  Constitution 
of  Court  or  Criminal  Procedure — The  British  North  America  Act, 
ss.  91(27),  92(14),  129— The  Jurors  Act,  R.S.O.  1950,  c.  191,  ss.  79-86 
— The  Criminal  Code,  R.S.C.  1927,  c.  36,  ss.  10,  14,  921,  927  et  sea., 
1011. 

Criminal  Law — Trials  on  Indictment  — Jury  — Whether  Special  Jury 
Available — The  Jurors  Act,  R.S.O.  1950,  c.  191,  ss.  79-86 — The  Crim- 
inal Code,  R.S.C.  1927,  c.  36,  ss.  10,  14,  921,  927  et  seq.,  1011. 

Notwithstanding  s.  79(1)  of  The  Jurors  Act,  there  is  no  right  in  Ontario 
to  a special  jury  on  the  trial  of  a criminal  case.  Legislation  as  to  the 
qualification,  summoning  and  selection  of  jurors  is  clearly  a matter 
of  criminal  procedure,  and  hence  within  the  exclusive  legislative 
jurisdiction  of  the  Parliament  of  Canada.  Regina  v.  O’Rourke  (1882), 
1 O.R.  464;  In  re  Chantler  (1905),  9 O.L.R.  529;  Rex  v.  Walton  (1906), 
12  O.L.R.  1,  applied;  Rex  v.  McGavin  Bakeries  Limited  et  al.  {No.  3) 
(1951),  2 W.W.R.  (N.S.)  1,  referred  to.  If  ss.  79  to  86  of  The  Jurors 
Act,  in  so  far  as  they  relate  to  criminal  cases,  were  ever  intra  vires 
of  the  Legislature  of  Ontario,  they  have  been  superseded  by  legisla- 
tion of  the  Parliament  of  Canada,  and  are  wholly  inconsistent  with 
the  provisions  of  Part  XIX  of  The  Criminal  Code,  and  particularly 
s.  929(1). 

A MOTION  to  quash  an  appointment  for  the  striking  of  a 
special  jury  in  a criminal  trial. 

21st  January  1952.  The  motion  was  heard  by  McRuer 
C.J.H.C.  in  the  assizes  at  Toronto. 

A.  O.  Klein,  K.C.,  for  the  Crown,  applicant. 

C.  L.  Duhin,  K.C.,  for  the  accused,  contra. 

22nd  January  1952.  McRuer  C.J.H.C.  (orally) : — I should 
like  to  have  an  opportunity  of  reserving  my  decision  in  this 
case  and  writing  a judgment  that  would  do  justice  to  the  careful 
preparation  that  has  been  made  for  the  presentation  of  the 
argument  by  counsel,  but  the  accused  is  indicted  and  before 

the  Court  for  trial,  and  it  is  of  the  utmost  importance  that  my 

decision  should  be  given  at  once. 

When  this  motion  came  before  me  in  the  first  instance  I 
adjourned  it  until  today  to  permit  notice  to  be  given  to  the 

j Attorneys  General  of  Canada  and  Ontario  so  that  they  might 

I be  heard  with  respect  to  the  constitutional  validity  of  the  pro- 

I visions  of  The  Jurors  Act,  R.S.O.  1950,  c.  191,  in  so  far  as  they 
conflict  with  the  provisions  of  The  Criminal  Code,  R.S.C.  1927, 
c.  36.  Counsel  advise  me  that  the  respective  Attorneys  General 
have  indicated  that  they  do  not  wish  to  be  specially  represented 
on  the  argument. 


18— [1952]  O.R. 
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A true  bill  was  returned  by  the  grand  jury  on  the  9th 
January,  indicting  the  accused  on  three  counts:  (1)  a charge 

of  manslaughter  arising  out  of  the  operation  of  a motor  vehicle; 

(2)  a charge  under  s.  285(6)  of  The  Criminal  Code,  as  enacted 
by  1938,  c.  44,  s.  16,  of  unlawfully  driving  a motor  vehicle  “on 
a street,  road,  highway  or  other  public  place,  in  a manner  which 
was  dangerous  to  the  public,  having  regard  to  all  the  circum- 
stances of  the  case,  including  the  nature,  condition,  and  use  of 
the  street,  road,  highway  or  place,  and  the  amount  of  traffic 
which  was  actually  at  the  time  or  which  might  reasonably  have 
been  expected  to  be  on  the  said  street,  road,  highway  or  place”; 

(3)  a charge  under  s.  285(2),  as  re-enacted  by  1938,  c.  44,  s.  15, 
that  he,  “being  the  driver  of  a motor  vehicle  with  intent  to 
escape  liability  either  civil  or  criminal  failed  to  stop  his  vehicle, 
tender  assistance,  and  give  his  name  and  address,  after  an  acci- 
dent had  occurred  on  a highway”. 

The  offences  charged  in  counts  2 and  3 are  purely  statutory 
offences. 

A notice  was  served  by  Richardson  and  Shearer,  solicitors 
for  the  accused,  on  the  Crown  Attorney  for  the  County  of  York 
on  the  28th  December  1951,  which  reads  as  follows: 

“Take  Notice  that  the  Defendant  in  this  matter,  requires 
the  issues  herein  to  be  tried  by  a Special  Jury.” 

Following  the  receipt  of  this  notice,  by  an  appointment  dated 
the  31st  December  1951,  Mr.  Conover,  the  Sheriff  of  the  County 
of  York,  appointed  the  17th  January  1952,  at  10  o’clock  in  the 
forenoon  for  striking  the  special  jury  at  the  office  of  the  Clerk 
of  the  Peace  at  the  City  Hall.  The  appointment  was  allowed  to 
stand  over  pending  the  hearing  of  this  motion. 

I propose  to  deal  with  the  matter  on  its  merits,  apart  alto- 
gether from  the  irregularity  of  serving  the  notice  for  the  special 
jury  before  the  grand  jury  had  found  a true  bill,  which  was  the 
institution  of  the  proceedings  in  this  court. 

The  Jurors  Act  provides  for  the  selection  and  summoning 
of  grand  jurors  and  petit  jurors.  Sections  79  to  86  provide  for 
the  summoning  of  special  juries.  Section  79(1)  reads  as  follows: 
“In  any  case  whatever,  whether  civil  or  criminal,  triable  by 
a jury  excepting  only  indictments  for  treason  or  felony,  His 
Majesty  or  any  prosecutor,  relator  or  plaintiff  or  any  defendant 
may  have  the  issues  joined  tried  by  a special  jury  upon  procur- 
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I ing  the  special  jury  to  be  struck  and  summoned  for  the  day  on 

j which  the  trial  of  the  case  is  to  be  had,  and  the  jury  so  struck 

shall  he  the  jury  returned  for  the  trial  of  the  issues/’  (The 
italics  are  mine.) 

The  qualifications  of  special  jurors  are  fixed  by  s.  80  as 
follows : 

“A  special  jury  shall,  except  as  hereinafter  provided,  consist 
of  persons  whose  names  appear  on  the  roll  of  grand  jurors  for 
the  Supreme  Court  or  on  the  roll  of  grand  jurors  for  the  inferior 
courts  for  the  year  in  which  the  notice  to  the  sheriff  is  given.” 

Under  s.  81  the  number  of  the  panel  from  which  the  special 
j jury  is  to  be  struck  is  fixed  at  40,  whose  names  are  drawn  by 

' lot  from  the  names  appearing  on  the  roll  of  grand  jurors.  Under 

I subs.  5 : 

I 

I ‘‘The  sheriff  shall  thereupon  make  a list  of  the  40  names, 

! together  with  the  places  of  abode  and  additions  of  the  persons 

I selected,  from  which  list,  after  a reasonable  time  allowed  in  the 

discretion  of  the  sheriff  for  inquiry  and  consideration  respect- 
! ing  the  same,  each  party,  or  his  solicitor,  shall  strike  off  12 
I names,  the  names  being  so  struck  off  by  the  parties,  one  by 

j one  alternately,  the  party  who  has  given  the  notice  to  the  sheriff 

1 commencing.” 

Subsection  6 provides:  “The  sheriff  shall  summon  to  appear 

on  the  day  appointed  for  the  trial  of  the  case  and  shall  return 
upon  the  notice  served  upon  him  for  the  special  jury  the  sixteen 
persons  whose  names  remain  upon  the  list,  and  shall  file  the 
notice  and  return  with  the  clerk  of  the  court  before  which  the 
trial  is  to  take  place.” 

Subsection  7 is  of  great  importance:  “From  the  16  persons, 

I or  so  many  of  them  as  appear  in  obedience  to  the  summons,  a 
special  jury  for  the  trial  of  the  case  shall  be  drawn  in  the  manner 
prescribed  by  section  70  for  the  drawing  of  petit  jurors.” — i.e., 
by  the  drawing  of  names  from  a box  by  lot. 

I The  history  of  this  section  has  been  gone  into  by  counsel 
[ and  it  is  sufficient  to  say  that  it  is  of  pre-Confederation  origin 

and  the  pre-Confederation  statute  was  adopted  after  Confedera- 
tion and  is  to  be  found  in  R.S.O.  1877,  c.  48,  ss.  108  et  seq. 
There  are  some  differences  in  the  procedure  under  the  statute 
as  it  now  is  and  the  pre-Confederation  procedure  but  I do  not 
think  that  the  matter  before  me  turns  on  those  differences. 
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It  is  argued  on  behalf  of  the  accused,  the  applicant  for  the  special 
jury,  that  under  the  provisions  of  s.  921  of  The  Criminal  Code 
the  provincial  law  pertaining  to  the  trial  of  actions  or  issues 
by  jury  has  been  adopted  by  the  Dominion  Parliament  and  is 
applicable  in  its  entirety  to  the  trial  of  criminal  cases. 

Under  s.  91(27)  of  The  British  North  America  Act,  “The 
Criminal  Law,  except  the  Constitution  of  Courts  of  Criminal 
Jurisdiction,  but  including  the  Procedure  in  Criminal  Matters” 
is  a subject-matter  that  is  within  the  exclusive  jurisdiction  of 
the  Dominion  Parliament. 

Under  s.  92(14),  “The  Administration  of  Justice  in  the  Prov- 
ince including  the  Constitution,  Maintenance  and  Organization 
of  Provincial  Courts,  both  of  Civil  and  of  Criminal  Jurisdiction, 
and  including  Procedure  in  Civil  Matters  in  those  Courts”  is  a 
subject-matter  which  is  within  the  exclusive  jurisdiction  of  the 
Provinces. 

Section  129  preserves  the  laws  in  force  in  Canada  at  the 
union  in  the  following  terms:  “Except  as  otherwise  provided 

by  this  Act  all  Laws  in  force  in  Canada  ...  at  the  Union  . . . 
shall  continue  in  Ontario  ...  as  if  the  Union  had  not  been  made; 
subject  nevertheless  ...  to  be  repealed,  abolished  or  altered  by 
the  Parliament  of  Canada,  or  by  the  Legislature  of  the  respec- 
tive Province,  according  to  the  Authority  of  the  Parliament  or 
of  that  Legislature  under  this  Act.” 

The  provisions  of  this  section  are  reflected  in  so  far  as  the 
criminal  law  is  concerned  in  s.  10  of  The  Criminal  Code. 

Section  921(1)  of  The  Criminal  Code  provides:  “Every  per- 
son qualifled  and  summoned  as  a grand  or  petit  juror,  according 
to  the  laws  in  force  for  the  time  being  in  any  province  of  Canada 
shall  be  duly  qualifled  to  serve  as  such  juror  in  criminal  cases 
in  that  province.” 

Some  discussion  took  place  during  the  argument  with  refer- 
ence to  s.  14  of  The  Criminal  Code  which  abolishes  the  distinc- 
tion between  a felony  and  a misdemeanour  and  goes  on  to  pro- 
vide that  “proceedings  in  respect  of  all  indictable  offences  except 
so  far  as  they  are  herein  varied,  shall  be  conducted  in  the  same 
manner”.  In  the  first  place,  s.  79(1)  of  The  Jurors  Act  would 
appear,  on  the  face  of  it,  to  purport  to  deflne  a different  pro- 
cedure for  the  trial  of  felonies  and  misdemeanours  while  under 


Rex  V*  McPherson* 


McRuer  C.J.H.C.  277 


The  Criminal  Code  the  distinction  has  been  abolished.  However, 
the  matter  should  be  disposed  of  on  a much  deeper  basis  than 
that. 

Part  XIX  of  The  Criminal  Code  forms  a code  of  procedure 
for  the  indictment  and  trial  of  accused  persons.  It  is  unneces- 
sary to  trace  the  complete  history  of  the  sections  contained  in 
this  part.  They  had  their  origin  in  some  measure  in  The  Crim- 
inal Procedure  Act,  1869,  32-33  Viet.,  c.  29.  They  were,  how- 
ever, incorporated  in  The  Criminal  Code  adopted  by  the  Parlia- 
ment of  Canada  in  1892  as  c.  29,  and  that  is  the  legislative  body 
having  exclusive  power  since  Confederation  to  lay  down  the 
I procedure  to  be  followed  in  criminal  cases. 

' When  an  accused  person  has  been  indicted  s.  925  gives  to 
I both  the  accused  and  the  prosecutor  a right  to  “challenge  the 
array  on  the  ground  of  partiality,  fraud,  or  wilful  misconduct 
on  the  part  of  the  sheriff  or  his  deputies  by  whom  the  panel  was 
returned,  but  on  no  other  ground”.  I emphasize  that  the  word 
“panel”  is  used  there  as  it  is  used  in  other  sections  dealing  with 
trial  by  jury.  The  Criminal  Code  provides  a form.  Form  69, 
for  that  challenge  and  provides  for  the  trial  of  the  ground  of 
the  challenge  and  if  the  ground  of  the  challenge  is  found  to 
be  true,  the  Court  directs  a new  panel  to  be  returned. 

Section  927  provides:  “The  name  of  each  juror  on  a panel 

returned,  with  his  number  on  the  panel  and  the  place  of  his 
abode,  shall  be  written  on  a distinct  piece  of  card,  and  all  such 
pieces  of  card  shall  be  as  nearly  as  may  be  of  equal  size.” 
There  is  a reason  for  that  provision,  which  is  made  evident 
by  the  provisions  that  follow;  the  officer  of  the  Court  in  drawing 
cards  from  the  box  should  not  be  able  to  know  the  name  of 
any  juror  nor  should  he  be  able  to  select  any  particular  juror’s 
name  from  the  box. 

Subsection  2 provides  for  the  delivery  of  the  cards  by  the 
sheriff  or  other  officer  returning  the  panel. 

Subsection  3 provides  for  the  selection  of  a jury  for  the  trial 
of  the  accused.  The  cards  are  to  be  drawn  one  after  another 
by  the  officer  of  the  Court  and  the  names  of  the  jurors  are  to 
be  called  out.  The  number  to  be  drawn  is  determined  in  the 
discretion  of  the  Court. 

When  the  required  number  has  been  drawn  counsel  for  the 
Crown  and  for  the  accused  have  certain  specific  rights  of  chal- 
lenge. 
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The  first  is  the  right  to  challenge  for  cause  under  s.  935  on 
the  following  grounds : 

(a)  The  juror’s  name  does  not  appear  in  the  panel.  This 
issue  is  determined  by  the  Court  on  the  voir  dire:  s.  930. 

(b)  The  juror  is  not  indifferent  between  the  King  and  the 
accused. 

(c)  The  juror  has  been  convicted  of  any  offence  for  which 
he  was  sentenced  to  death  or  to  any  term  of  imprisonment  with 
hard  labour  or  exceeding  twelve  months. 

(d)  The  juror  is  an  alien. 

The  issues  in  b,  c and  d are  tried  by  two  triers:  s.  931. 

Sections  932  and  933  define  the  rights  of  peremptory  chal- 
lenge and  the  right  to  direct  jurors  to  stand  by.  The  accused 
may  challenge  20  jurors  preremptorily  if  indicted  for  treason 
or  for  any  offence  punishable  with  death;  otherwise,  12  jurors 
if  indicted  for  an  offence  for  which  he  may  be  sentenced  to 
imprisonment  for  more  than  5 years,  and  4 jurors  in  other  cases. 
The  Crown  may  challenge  4 jurors  peremptorily  and  may  direct 
any  number  of  jurors,  not  peremptorily  challenged,  to  stand  by, 
not  in  excess  of  48  unless  leave  of  the  presiding  judge  has  been 
obtained.  If  the  panel  is  exhausted  those  who  have  been  directed 
to  stand  by  shall  be  called  and  sworn  unless  challenged  by  the 
Crown:  s.  928. 

Where  several  accused  persons  are  jointly  indicted  and  it  is 
proposed  to  try  them  together,  they  may  either  join  in  their 
challenge  or  sever  their  challenges:  s.  938. 

If  the  panel  has  been  exhausted  and  a complete  jury  cannot 
be  had,  the  Court  may,  at  the  request  of  the  Crown,  order  tales- 
men to  be  summoned  whether  qualified  to  act  as  jurors  or  not: 
s.  939. 

When  the  procedure  I have  outlined  has  been  completed  the 
officer  of  the  Court  proceeds  to  swear  the  jury,  “each  juror 
being  called  to  swear  in  the  order  in  which  his  name  is  so  drawn, 
until,  after  subtracting  all  challenges  allowed  and  jurors  directed  _ 
to  stand  by,  twelve  jurors  are  sworn” : s.  927 (4) . 

That  brings  me  to  the  section  of  the  Code  which  is  an  ex- 
press statutory  provision  governing  the  trial  of  every  accused 
person  on  indictment  and  would  seem  to  be  conclusive  against 
the  applicant  for  the  special  jury,  s.  929(1),  as  it  was  amended 
by  1951,  c.  47,  s.  22,  which  provides  as  follows: 
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“The  twelve  persons  ...  who  in  manner  aforesaid  are  ulti- 
mately drawn  and  sworn  shall  he  the  jury  to  try  the  issues  on 
the  indictment,  and  the  names  of  the  persons  so  drawn  and  sworn 
I shall  be  kept  apart  by  themselves  until  such  jury  give  in  their 
verdict  or  until  they  are  discharged;  and  then  the  names  shall 
be  returned  to  the  box,  there  to  be  kept  with  the  other  names 
remaining  at  that  time  undrav/n,  and  so  toties  quoties  as  long  as 
any  issue  remains  to  be  tried.”  (The  italics  are  mine.) 

That  subsection  of  s,  929,  taken  together  with  all  the  other 
sections  to  which  I have  referred,  cannot  be  read  as  being  con- 
! sistent  with  a trial  by  a special  jury  under  The  Jurors  Act  where 
I the  procedure  to  determine  those  who  shall  try  the  accused  is 
: entirely  different. 

This  matter  has  been  the  subject  of  consideration  in  a differ- 
ent light  in  our  Courts  before  this.  In  Regina  v.  O'Rourke 
(1882),  1 O.R.  464,  Hagarty  C.J.  took  the  view  that  the  qualifi- 
cation and  selection  of  jurors  who  should  serve  on  the  panel  was 
a matter  of  criminal  procedure  and  within  the  jurisdiction  of 
I the  Dominion  Parliament  and  he  said  at  p.  475 : 


“It  seems  to  me  to  be  very  clear  that  the  Dominion  Parlia- 
j ment,  by  this  Act  of  1869,  adopted  and  as  it  were  confirmed  the 
existing  Provincial  jury  laws,  and  also  declared  that  future 
Provincial  laws  on  that  subject  should  be  equally  adopted  and 
confirmed,  subject,  however,  to  their  own  right  of  control  by 
any  existing  or  future  Act. 


“This  need  not  be  read  as  technically  a delegation  of  their 
own  authority,  but  rather,  in  the  language  of  Wilson,  C.J.,  an 
acceptance  of  the  Provincial  law,  and  a legislation  by  relation 
and  reference  to  that  law.” 


The  subject  was  considered  in  another  aspect  in  In  re  Chant- 
ler  (1905),  9 O.L.R.  529,  9 C.C.C.  465  (sub  nom.  Chantler  v. 
The  Attorney -General) , In  that  case  Osier  J.A.  dissented  from 
the  views  of  the  majority  of  the  Court.  His  opinion  was  that  a 
j provincial  law  restricting  the  disclosure  of  the  names  of  the 
I jurors  and  inspection  of  the  panel  in  criminal  proceedings  was 
I a matter  of  criminal  procedure  and  that  the  Province  could  not 
enact  a law  that  would  restrict  the  right  of  an  accused  person 
to  see  the  panel  before  the  opening  of  the  Court  for  which  the 
panel  was  drawn.  The  decision  of  the  Court  was  that  this  was 
not  a matter  of  criminal  procedure,  but  in  reading  what  I con- 
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sider  a forceful  judgment  of  Mr.  Justice  Osier  and  the  judgment 
of  the  Court  as  a whole,  I cannot  think  that  the  views  expressed 
there  do  other  than  to  support  the  view  that  where  there  is  a 
definite  inconsistency  between  the  procedure  provided  by  the 
Province  and  the  procedure  provided  by  the  Dominion  for  the 
selection  of  the  twelve  persons  who  shall  try  the  accused,  the 
procedure  laid  down  by  the  Province  is  ultra  vires  of  the  Legis- 
lature of  the  Province. 

Rex  V.  Walton  (1906),  12  O.L.R.  1,  11  C.C.C.  204,  was  a 
case  which  dealt  with  the  reduction  to  thirteen  of  the  number 
of  grand  jurors  returned  to  serve  at  courts  of  oyer  and  terminer 
and  general  sessions  of  the  peace.  Mr.  Justice  Osier  wrote  the 
judgment.  He  said  at  p.  2:  “ ...  no  one  will  now  argue  that 

this  is  not  a matter  relating  to  the  constitution  of  the  Provincial 
Court  and  therefore  within  the  power  of  the  local  legislature.” 

But  he  went  on  to  say:  “On  the  other  hand,  ever  since  the 

decisions  of  Regina  v.  O'Rourke  (1882),  32  C.P.  388,  and  1 O.R. 
464,  we  have  in  this  Province  consistently  held  that  the  selec- 
tion and  summoning  of  jurors  were  not  matters  relating  to  the 
constitution  of  the  court:  The  Queen  v.  Cox  (1898),  2 Can.  C.C. 
207;  but  came  within  sec.  91(27)  of  the  B.N.A.  Act  as  relating 
to  procedure  in  criminal  matters  in  respect  of  which  Parliament 
alone  had  power  to  legislate.” 

These  cases  were  reviewed  with  approval  by  Boyd  McBride  J. 
in  Rex  v.  McGavin  Bakeries  Limited  et  al.  (No.  3),  2 W.W.R. 
(N.S.)  1,  100  C.C.C.  195,  12  C.R.  123,  [1951]  4 D.L.R.  806. 

If  the  law  is  as  stated  in  the  cases  to  which  I have  referred, 
undoubtedly  the  question  of  setting  up  a procedure  for  the 
trial  of  a criminal  case  by  a special  jury  is  a matter  of  criminal 
procedure  and  (leaving  aside  for  the  moment  the  effect  of  s.  129 
of  The  British  North  America  Act)  one  must  find  in  the  criminal 
law  that  such  procedure  has  been  adopted  by  the  Parliament  of 
Canada.  This  I cannot  find  in  the  language  used  in  s.  921. 
That  section  deals  with  persons  qualified  and  summoned  as  grand 
jurors  or  petit  jurors;  it  says  nothing  about  persons  qualified 
and  summoned  as  special  jurors.  All  the  provisions  with  respect 
to  trial  by  jury  as  set  up  in  The  Criminal  Code  are  in  definite 
conflict  with  the  construction  of  the  section  necessary  to  support 
the  argument  advanced  by  counsel  for  the  accused  in  this 
application. 
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The  only  matter  that  remains  for  me  to  consider  is  whether 
s.  1011  in  any  way  can  be  construed  as  adopting  the  pre-Con- 
federation  procedure  defined  by  provincial  law  in  addition  to 
; the  procedure  outlined  in  the  sections  of  The  Criminal  Code 
which  I have  already  discussed.  The  section  reads : 

“No  omission  to  observe  the  directions  contained  in  any 
Act  as  respects  the  qualifications,  selection,  balloting  or  distri- 
bution of  jurors,  the  preparation  of  the  jurors’  book,  the  select- 
ing of  jury  lists,  the  drafting  of  panels  from  the  jury  lists  or 
the  striking  of  special  juries,  shall  be  a ground  for  impeaching 
I any  verdict,  or  shall  be  allowed  for  error  upon  any  appeal  to 
I be  brought  upon  any  judgment  rendered  in  any  criminal  case.” 
j I think  the  words  “or  the  striking  of  special  juries”  are 
I purely  innocuous  in  this  section.  It  is  a negative  section  and 
; not  a positive  one.  I think  it  would  require  a far  clearer  declara- 
I tion  of  Parliament  than  this  to  show  an  intention  that  the  code 
! of  procedure  adopted  by  the  Parliament  of  Canada  since  Con- 
federation for  the  trial  of  accused  persons  on  indictment  is  not 
to  prevail  over  any  pre-Confederation  procedure  or  any  pro- 
vincial legislation  passed  since  Confederation. 

It  would  probably  come  as  something  of  a shock  to  those 
engaged  in  the  criminal  Courts  if  I held  that  in  any  criminal 
case  other  than  on  an  indictment  for  a felony  or  misdemeanour, 
as  the  terms  were  used  at  Confederation,  counsel  for  the  Crown 
might  serve  a notice  requiring  the  issues  to  be  tried  by  a special 
jury  and  thus  deprive  the  accused  person  of  all  the  rights  of 
challenge  that  I have  outlined. 

I think,  too,  it  is  contrary  to  our  whole  philosophy  of  trial 
by  jury  in  this  country  as  it  has  been  since  the  adoption  of  the 
legislation  contained  in  Part  XIX  of  The  Criminal  Code,  that 
those  who  have  the  financial  means  to  deposit  with  the  sheriff 
the  sum  certified  to  provide  for  the  payment  for  the  attendance 
of  the  special  jury  as  required  by  s.  82  of  The  Jurors  Act,  should 
be  permitted  to  have  a trial  before  one  class  of  jurors  (grand 
jurors)  while  those  without  those  financial  means  must  take 
their  trial  before  another  class  of  jurors  (petit  jurors).  Like- 
wise, such  an  interpretation  of  the  law  would  put  the  Crown, 
with  its  unlimited  financial  resources,  in  a preferred  position 
to  the  accused. 
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For  these  reasons  I find  that  the  provisions  of  s.  79  of  The 
Jurors  Act  in  so  far  as  they  relate  to  any  criminal  case  triable 
by  a jury,  if  they  ever  were  intra  vires  of  the  Legislature  of 
the  Province  of  Ontario,  have,  in  the  language  of  s.  129  of  The 
British  North  America  Act,  been  “repealed,  abolished  or 
altered”  by  the  Parliament  of  Canada  which  has  exclusive  juris- 
diction in  the  field  of  criminal  procedure  or,  to  adopt  the  words 
of  s.  10  of  The  Criminal  Code,  the  pre-Confederation  procedure 
has  been  “altered,  varied,  modified  or  affected”  by  the  enact- 
ment of  The  Criminal  Procedure  Act  of  1869,  now  incorporated 
in  The  Criminal  Code. 

An  order  will  go  quashing  the  appointment  given  for  strik- 
ing the  special  jury  and  directing  that  the  trial  proceed  before 
a jury  to  consist  of  jurors  drawn  from  a panel  of  petit  jurors 
duly  summoned  for  service  at  this  Court. 


Order  accordingly. 
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[COURT  OF  APPEAL.] 

Re  Robertson* 

Executors — Direction  to  Carry  on  Testator's  Business — Payments  to  he 

Made  out  of  ‘*net  annual  income” — Allocation  out  of  Income  of 
\ Reserve  for  Depreciation — Whether  Unused  Reserve,  on  Sale  of 

Business,  Income  or  Capital. 

A testator  directed  his  executors  and  trustees  to  carry  on  his  business, 
giving  them  “absolute  control  and  management  . . . free  from  the 
interference  of  any  other  person  or  persons”.  He  further  directed 
them  to  make  specified  payments  “out  of  the  General  income  of  my 
estate  including  the  net  annual  income  properly  divisible  as  profits 
derived  from”  the  business.  By  the  operation  of  The  Accumulations 
Act  the  executors  were  required  to  distribute  the  whole  of  the  surplus 
income  in  each  year.  In  each  year  they  allocated  part  of  the  income 
I from  the  business  to  a depreciation  reserve,  and  paid  out  the  balance. 

I Held  (Laidlaw  and  Mackay  JJ.A.  dissenting),  the  course  followed  by 
I the  executors  was  a proper  one,  and  the  sums  allocated  for  deprecia- 
I tion  were  properly  charged  to  the  income  account.  Accordingly,  on 
I the  sale  of  the  business  and  the  distribution  of  the  residuary  estate, 
i including  the  proceeds  of  the  sale,  the  unused  depreciation  reserve  in 
the  hands  of  the  executors  went  as  part  of  the  residue  of  the  estate, 
and  the  persons  who  had  received  the  income  had  no  claim  to  any 
part  of  it.  ‘ 

i There  is  no  absolute  rule  of  law  in  Ontario  prohibiting  the  charging 
of  depreciation  in  respect  of  buildings,  which  can  override  a clearly 
expressed  intention  of  a testator. 

I Judgment  of  Gale  J.,  [1951]  O.R.  309,  affirmed. 

An  appeal  by  the  personal  representatives  of  the  next-of-kin 
of  John  Ross  Robertson,  deceased,  from  the  judgment  of  Gale  J., 

I [1951]  O.R.  309,  [1951]  3 D.L.R.  241,  allowing  an  appeal  from 

i an  order  of  Macdonell  Sur.  Ct.  J.,  of  the  Surrogate  Court  of  the 

I County  of  York. 

1st,  2nd  and  3rd  October  1951.  The  appeal  was  heard  by 
I Laidlaw,  Hogg,  Aylesworth,  Mackay  and  Gibson  JJ.A. 

[At  the  opening  of  the  argument  R.  H.  Sankey,  K.C.,  for  the 
Infants  Home  and  Infirmary,  and  J.  R.  Rumhall,  K.C.,  for  the 
Grand  Lodge,  A.F.  & A.M.,  asked  permission  to  withdraw, 

! stating  that  their  interests  were  the  same  as  those  of  the  Queen 
I Elizabeth  Hospital,  and  that  they  supported  the  argument  to  be 
I advanced  on  behalf  of  the  appointed  trustees.  Leave  was  granted, 
and  these  counsel  withdrew.] 

Terence  Sheard,  K.C.,  for  the  executors  of  the  will  of  Jessie  E. 
Cameron,  deceased,  appellants:  From  1939  to  1947  the  widow 
was  in  the  position  of  an  equitable  tenant  for  life,  while  the  sons, 
and  their  estates,  were  tenants  pur  autre  vie.  These  terms, 
though  convenient,  are  not  strictly  accurate,  since  the  rights  of 
these  persons  in  respect  of  the  income  did  not  arise  under  the 
will  but  arose  because  an  attempt  was  made  by  the  testator  to 
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have  the  income  accumulate  for  more  than  21  years.  The 
Accumulations  Act,  R.S.0. 1950,  c.  4,  is  not  a rule  of  construction, 
but  a positive  rule  of  law,  which  defeats  the  intention  of  the 
testator:  Gray,  The  Rule  against  Perpetuities,  4th  ed.  1942,  para. 
694,  p.  648.  The  Act  prohibits  any  accumulation  of  income 
beyond  the  specified  period,  and  an  implied  accumulation  is  within 
the  prohibition  as  much  as  a specific  one.  A testator  cannot 
evade  the  Act  by  giving  a discretion  in  respect  of  accumulation: 
Mathews  v.  Kehle  (1868),  L.R.  3 Ch.  691;  In  re  Cox,  [1900] 
W.N.  89. 

It  follows  that  a testator  cannot  escape  from  the  Act  by 
incorporating  in  his  will  a definition  of  income  that  differs  from 
the  ordinary  legal  concept;  he  cannot  do  indirectly  what  he  cannot 
do  directly.  In  the  Court  below  much  stress  was  placed  on  clause 
16  of  the  will,  and  the  words  “including  net  annual  income 
properly  divisible  as  profits”,  as  showing  what  the  testator  meant 
by  income.  There  was  much  argument  in  the  Court  below  as  to 
what  was  the  testator’s  idea  of  income.  There  can  be  no  doubt 
that  his  intention  was  that  all  income,  except  for  the  payments  he 
directed,  should  be  accumulated.  If  there  is  any  provision  in  the 
will  that  results  in  an  illegal  accumulation,  then  all  provisions 
defining  income  must  be  disregarded.  One  cannot  make  capital 
out  of  income. 


A life  tenant  is  not  liable  for  depreciation  of  real  estate,  or 
even  chargeable  with  permissive  waste:  Powys  v.  Blagrave 
(1854),  4 De  G.  M.  & G.  448,  43  E.R.  582;  Patterson  v.  The 
Central  Canada  Loan  and  Savings  Company  (1898),  29  O.R. 
134.  [Aylesworth  J.A.:  Those  cases  deal  with  life  tenants  of 
real  estate;  here  the  widow  and  the  sons  were  not  life  tenants 
of  the  business,  although  they  received  something  out  of  it.  The 
executors  were  given  power  to  carry  on  the  business,  and  they 
had  to  decide  what  was  the  income  because  these  people  received 
the  income  from  the  business.] 

Depreciation  should  not  have  been  charged  in  respect  of  the 
buildings.  The  real  estate  was  not  a part  of  the  business.  The 
mere  fact  that  the  business  was  carried  on  in  the  premises  is 
not  conclusive:  Re  J.H.  (1911),  25  O.L.R.  132  at  136.  Even, 
however,  if  it  was  a part  of  the  business  there  is  no  authority  or 
right  to  set  up  a reserve  for  depreciation  as  against  a life  tenant 
in  respect  of  land.  The  clearest  example  is  in  the  case  of  mines. 
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I where  the  substance  of  the  soil  is  being  used  up,  and  it  is  well 
settled  that  where  life  tenants  and  remaindermen  are  interested 
in  a mine  there  can  be  no  deduction  for  depletion  as  against  the 
life  tenant:  Greville-Nugent  v.  Mackenzie,  [1900]  A.G.  83;  In 
re  Kemeys-Tynte;  Kemeys-Tynte  v.  Kemeys-Tynte,  [1892]  2 
Ch.  211  at  218;  Miller  v.  Miller  (1872),  L.R.  13  Eq.  263.  There 
is  no  Canadian  case  that  I can  find,  probably  because  mining 
here  is  generally  carried  on  by  corporations. 

[Laidlaw  J.A.:  This  is  all  predicated  upon  a submission  that 
one  cannot  look  to  the  will  for  power  to  set  up  a depreciation 
reserve.]  There  is  nothing  in  the  will  except  a direction  to  carry 
on  the  business.  [Laidlaw  J.A.:  Suppose  the  will  contained  an 
express  direction  to  the  trustees  to  maintain  and  replace  equip- 
ment— would  such  a direction  become  ineffective  after  21  years?] 
The  distinction  is  that  a direction  to  spend  money  on  maintenance 
and  repairs  is  not  within  the  Act.  But  if  the  accumulation  is  to 
add  to  the  value  of  the  property  it  is  covered  by  the  Act:  Vine  v. 
Raleigh,  [1891]  2 Ch.  13.  [Laidlaw  J.A.:  Suppose  the  direction 
in  the  will  required  the  trustees  to  replace  old  machines?]  They 
could  not  do  it  after  21  years  if  it  involved  adding  to  the  capital 
assets.  There  is  no  difference  between  investing  income  in  a 
government  bond  and  investing  it  in  a machine.  The  mere  fact 
that  the  executors  were  given  power  to  carry  on  the  business  was 
not  authority  in  any  case  to  charge  depreciation  against  the 
building  as  an  expense  of  the  business.  Re  Rose’s  Willy  14  M.P.R. 
223,  [1940]  1 D.L.R.  139,  is  wrong  and  inconsistent  with  the 
mining  cases,  and  should  not  be  followed. 

The  proper  cost  accounting  procedure  here  would  have  been 
to  rent  the  buildings  to  the  business.  Both  the  efficiency  of  the 
business  and  the  position  of  the  life  tenant  would  have  been  made 
clear. 

My  second  submission  is  that  it  is  the  duty  of  the  executors 
to  maintain  the  value  of  the  plant  and  equipment  at  the  same 
figure  as  at  the  inception  of  the  tenancy  for  life,  but  to  do  no 
more.  They  could  have  set  up  a contingent  reserve  for  replace- 
ment. [Aylesworth  J.A.:  Can  they  not  expand?  Must  they 
keep  the  business  strictly  to  the  size  and  method  that  existed 
at  the  testator’s  death?]  That  must  depend  on  the  terms  of  the 
will.  Executors  may  have  power  to  invest  in  a business,  or  they 
may  have  no  such  power.  Unless  expressly  empowered  to  invest 
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money  in  a business,  they  have  no  power  to  use  other  assets  of 
the  estate  for  this  purpose.  A power  to  carry  on  a business  is 
not  in  law  a power  to  expand  it.  [Laidlaw  J.A.:  Suppose  a 
printing-press  which,  at  the  time  of  the  testator’s  death,  had 
only  a 10  per  cent,  usefulness,  needs  replacing  at  the  end  of  a 
year.  Have  the  executors  no  power  to  replace  it?]  Yes,  they 
can  replace  it  out  of  the  assets  of  the  estate,  but  not  out  of 
income  which  by  the  will,  or  by  law,  belongs  to  another.  I 
suggest  that  the  executors  had  power  to  set  up  reserves  for 
normal  contingencies,  such  as  debts  and  depreciation  of  plant 
and  equipment.  But  on  the  facts  here  there  was  no  depreciation. 
At  the  end  of  the  period  there  must  be  an  accounting  to  see  who 
is  entitled  to  the  moneys  in  the  reserve;  if  only  half  of  the 
reserve  is  needed,  the  other  half  goes  to  the  persons  from  whom 
it  was  withheld;  it  does  not  become  capital. 

Depreciation  is  the  difference  between  cost-price  and  sale- 
price,  and  is  always  calculated  as  a percentage  of  the  cost.  One 
can  determine  the  value  at  the  end  of  the  period  by  a valuation 
or  a sale.  Both  methods  were  used  in  this  case.  The  sale 
confirmed  the  opinion  of  the  appraiser  that  the  assets  had  not 
depreciated,  but  had  rather  increased  in  value:  see  In  re  Bridge- 
water  Navigation  Company,  [1891]  2 Ch.  317;  Bishop  v.  Smyrna 
and  Cassaba  Railway  Company  {No.  2),  [1895]  2 Ch.  596. 
[Laidlaw  J.A.:  Do  you  say  that  sale-price  is  conclusive?]  No, 

I do  not  go  as  far  as  that.  In  this  case  the  sale-price  included 
goodwill,  the  franchise,  etc.,  so  that  one  might  say  that  it  was 
not  an  indication  of  the  true  value.  But  the  other  source  for 
ascertaining  the  value  is  the  appraisal  that  was  made.  When 
one  has  a reserve  of  this  kind  it  is  a reserve  to  protect  the 
capital  of  the  estate  against  a possible  loss,  not  a device  to  add 
to  the  benefits  to  the  remainderman  if  the  assets  do  not  fall  in 
value.  It  should  go  back  to  the  persons  from  whom  it  was  with- 
held. [Laidlaw  J.A.:  You  say  that  it  is  a contingent  fund,  that 
if  it  is  needed  it  goes  one  way,  whereas  if  it  is  not  needed  it  is 
to  be  returned?]  Yes.  [Hogg  J.A.:  No  one  can  determine  the 
amount  of  actual  depreciation  until  the  end  of  the  period.]  No;  j 
one  can  only  guess.  [Hogg  J.A.:  And  you  say  that  if  the  guess^jj 
is  too  high  the  moneys  must  be  returned?]  Yes. 

There  is  a distinction  between  trust  accounting  and  ordinary  1 
accounting.  In  corporation  accounting  the  assumption  is  the 
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perpetual  or  indefinite  operation  of  the  business.  In  trust  ac- 
counting, the  fundamental  assumption  is  that  sooner  or  later 
the  trust  will  come  to  an  end.  Annual  periods  are  vital  in 
corporation  accounting,  but  not  in  trust  accounting.  Even  in 
company  accounting  it  is  not  correct  to  say  that  a surplus  in  the 
depreciation  reserve  is  a capital  profit.  That  was  formerly 
accepted,  and  was  even  permitted  under  The  Income  War  Tax 
Act,  R.S.C.  1927,  c.  97,  but  it  was  found  that  the  Act  was  being 
defeated,  and  a change  was  made  in  s.  11(1)  (a)  of  The  Income 
Tax  Act,  1948  (Can.),  c.  52.  The  fact  that  Parliament  deemed 
this  necessary  as  a matter  of  equity  and  reasonableness  indicates 
that  it  is  the  proper  procedure:  In  re  The  Spanish  Prospecting 
Company y Limited,  [1911]  1 Ch.  92  at  97-9.  We  do  not  go  so 
far  as  to  ask  for  the  difference  in  value  of  the  assets  between 
1939  and  1947,  although  we  might  be  justified  in  demanding  that. 
Companies  in  practice  leave  a surplus  in  the  reserve  account, 
and  periodically  transfer  a portion  into  profit  and  loss:  In  re 
Cameron  (1901),  2 O.L.R.  756;  Re  Rutherford,  [1933]  O.R. 
707,  [1933]  4 D.L.R.  222.  [Laidlaw  J.A.:  If  the  trustees  set 
aside  a reserve  to  meet  depreciation,  does  the  amount  set  aside 
immediately  become  capital,  or  does  it  abide  the  result  to  see 
whether  it  is  capital  or  not?]  That  is  precisely  my  point. 
[Laidlaw  J.A.:  If  an  article  was  worth  $1  in  1917,  and  an 
appraiser  values  it  at  $2  in  1947,  can  you  say  that  there  has  been 
no  depreciation?]  Not  necessarily.  There  are  two  aspects  of 
depreciation.  A Rembrandt  painting  has  not  depreciated  in  value, 
but  it  has  depreciated  physically — the  colours  are  less  bright, 
etc.  It  is  the  value  that  the  life  tenant  must  preserve. 

The  judge  below  says  that  depreciation  is  a service  loss.  This 
is  wrong.  It  is  a loss  of  value.  The  trial  judge  also  speaks  of 
measuring  obsolescence.  If  one  ascertains  what  the  machinery 
is  worth  that  takes  care  of  obsolescence  and  everything  else. 
The  trial  judge  speaks  of  the  ‘‘actual  life”  of  the  assets,  as  if 
there  were  some  mortality  table  to  be  applied  to  machinery.  He 
uses  certain  ex  post  facto  evidence  such  as  a report  of  the 
Bureau  of  Internal  Revenue  in  the  United  States,  which  says 
that  all  printing-presses  in  that  country  have  a life  of  17  years. 
That  is  strange  evidence,  and  there  is  no  actual  evidence  of  such 
a life  expectancy.  The  trial  judge  uses  depreciation  in  two 
senses,  both  physical  and  in  relation  to  value. 
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Re  Crabtree;  Thomas  v.  Crabtree  (1912),  106  L.T.  49,  is 
relied  on  both  by  the  trial  judge  and  by  the  respondents,  but  it  is 
distinguishable  in  that  no  question  of  real  estate  was  involved 
there,  but  only  depreciation  on  plant  and  equipment,  and  also 
there  had  been  a definite  loss. 

Judge  Macdonell  held  that  we  could  not  recover  for  deprecia- 
tion included  in  the  accounts  passed  in  1944,  that  matter  being 
res  judicata.  He  felt  that  he  was  bound  by  Leonard  and  Hall  v. 
Crown  Trust  and  Guarantee  Company,  [1949]  O.R.  678,  [1949] 

3 D.L.R.  815,  but  I submit  that  that  case  is  inapplicable.  The 
rights  of  beneficiaries  inter  se  are  not  decided  on  a passing  of 
accounts,  which  is  done  for  the  protection  of  executors.  The 
decision  in  that  case  goes  only  so  far  as  to  hold  that  where  an 
executor  pays  money  in  a particular  way,  and  the  accounts  are 
passed  showing  that  payment,  it  cannot  later  be  attacked.  Here 
the  money  has  not  been  paid  out,  but  is  still  in  the  executors’ 
hands,  and  I submit  that  the  doctrine  of  res  judicata  does  not 
apply.  The  question  now  raised  could  not  have  been  raised  on 
the  first  audit:  Humphries  v.  Humphries,  [1910]  2 K.B.  531  at 
536;  Cohen  v.  S.  McCord  d Co.  Umited,  [1944]  O.R.  568,  [1944] 

4 D.L.R.  753;  Re  Rutherford,  supra. 

G.  W.  Mason,  K.C.,  for  the  trustee  of  the  estate  of  John 
Sinclair  Robertson,  appellant:  I adopt  the  argument  of  Mr. 
Sheard,  and  submit  further  that  the  figures  prepared  by  the 
appraiser  demonstrate  beyond  all  possible  doubt  that  there  is 
no  room  for  depreciation.  The  sale  itself  gives  substantial  cor- 
roboration of  the  accuracy  of  the  appraisal.  I also  submit  that 
the  trustees  never  did  finally  deduct  any  depreciation— they  did 
nothing  but  set  up  a reserve.  This  is  not  a matter  between  the 
trustees  and  the  life  tenants.  The  trustees  are  the  stakeholders 
of  a substantial  sum  of  money,  which  belongs  to  the  life  tenants 
or  the  remaindermen  or  both.  It  is  the  Court’s  function  to  decide. 
One  of  the  great  difficulties  here  is  that  the  matter  has  been  con- 
sidered throughout  on  the  principles  applicable  to  corporation 
accounting.  A corporation  has  shareholders,  and  whether  de- 
predation  is  to  be  considered  as  income  or  as  capital  is  unimpor-  ^ 
tant,  since  it  is  all  in  the  same  hands.  There  is  no  situation  ^ 
analogous  to  that  between  life  tenant  and  remainderman.  j 
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! C.A. 

G.  E.  Hill,  for  the  executrix  of  the  will  of  Irving  Earle  Robert- 
j son,  appellant:  I adopt  the  arguments  of  Mr.  Sheard  and  Mr. 
Mason. 

j H.  L.  Steele,  K.C.,  for  the  executors  and  trustees:  I submit  my 
clients’  rights  to  the  Court. 

C,  F.  H.  Carson,  K.C.  (A.  S.  Pattillo,  K.C.,  and  A.  J.  Mac- 
intosh, with  him),  for  the  trustees  appointed  by  the  Hospital 
for  Sick  Children,  respondents:  The  broad  question  is  as  to  the 
propriety  of  the  making  of  charges  for  depreciation.  We  do  not 
challenge  the  principles  enunciated  in  the  cases  cited  by  the 
I appellants,  but  many  of  them  have  no  application  here. 

When  a question  arises  whether  the  trustees  under  a will 
I have  authority  to  do  something  one  must  look  to  the  will:  34 
I Halsbury,  2nd  ed.  1940,  pp.  158,  160.  If  it  can  be  discovered  from 
I this  will  that  the  testator  intended  that  his  trustees  should  have 
j authority  to  charge  depreciation  the  Court  should  give  effect  to 
! it,  since  there  is  no  rule  of  law  prohibiting  it.  It  is  not  suggested 
I that  the  rates  of  depreciation  applied  were  not  fair  and  reason- 
! able.  The  will  is  clear  that  the  testator  imposed  on  his  trustees 
the  duty  and  responsibility  of  carrying  on  a large  business  for  a 
period  of  years,  subject  to  an  “emergency”  clause.  No  one  could 
doubt  that  his  intention  was  that  the  business  should  be  run 
properly  and  with  financial  success,  and  if  this  is  so  it  must 
follow  that  it  was  to  be  run  on  strict  business  principles. 

The  trustees,  to  carry  out  the  terms  of  the  will,  were  required 
to  determine  the  “net  annual  income”.  Before  the  profits  could 
be  ascertained  it  was  necessary  to  make  an  adequate  allowance 
for  depreciation:  Davison  v.  Gillies  (1879),  16  Ch.  D.  347n; 
Glasier  v.  Rolls  (1889),  42  Ch.  D.  436.  [Laidlaw  J.A.:  The 
appellants  do  not  object  to  that,  but  they  say  that  at  the  end 
of  the  period  you  cannot  appropriate  the  excess  into  capital.] 
i The  testator  said  that  the  trustees  must  make  an  annual  decision 
as  to  the  amount  of  income.  The  appellants’  argument,  if  ac- 
cepted, would  mean  that  we  could  never  determine  the  net  income 
for  a given  year  until  the  end  of  the  period. 

Clause  15  of  the  will  provides  that  there  is  to  be  no  inter- 
ference with  the  discretion  of  the  trustees.  If  too  much  or  too 
little  has  been  set  aside,  the  will  expressly  says  that  no  one  can 
interfere,  which  excludes  the  possibility  of  the  raising  of  any 
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question  by  the  beneficiaries.  [Laidlaw  J.A.:  You  say  that 
once  the  trustees  exercise  their  discretion  to  set  aside  an  amount 
for  depreciation  that  is  a final  determination  that  makes  capital 
out  of  income?]  Yes.  [Mackay  J.A.:  When  does  it  become 
capital?]  When  it  is  charged  year  by  year. 

In  re  Bridgewater  Navigation  Company,  [1891]  2 Ch.  317, 
relied  on  by  the  appellants,  was  not  concerned  with  a will,  and 
is  wholly  inapplicable  to  this  case;  it  was  correctly  disposed  of 
by  the  trial  judge. 

One  cannot  compare  a 1939  dollar  with  a 1949  dollar  in  com- 
puting depreciation.  Depreciation  which  does  not  take  obsoles- 
cence into  account  has  no  place  in  determining  the  profits  of  a 
business.  What  was  done  concerning  depreciation  was  of  no  con- 
cern to  the  next-of-kin  until  the  beginning  of  the  intestacy.  The 
rates  actually  charged  were  fair  and  reasonable,  and  lower  than 
rates  charged  in  comparable  businesses. 

Since  “the  net  annual  income  properly  divisible  as  profits 
derived  from  The  Evening  Telegram  business”,  which  was  to 
be  included  in  the  general  income  of  the  testator’s  estate,  could 
not  be  ascertained  until  proper  amounts  had  been  deducted  for 
depreciation,  there  is  no  evidence  whatever  that  there  has  been 
an  improper  accumulation.  The  annual  charges  made  by  the 
trustees  for  depreciation  do  not  constitute  an  accumulation  of 
profits  within  the  meaning  of  The  Accumulations  Act,  R.S.O. 
1950,  c.  4:  Vine  v.  Raleigh,  [1891]  2 Ch.  13;  In  re  Mason;  Mason 
V.  Mason,  [1891]  3 Ch.  467;  In  re  Gardiner;  Gardiner  v.  Smith, 
[1901]  l,Ch.  697;  Re  Fulford  (1926),  59  O.L.R.  440. 

If  the  depreciation  was  properly  charged  in  the  first  place, 
then  that  is  the  end  of  the  argument  that  the  surplus  should 
be  returned  to  the  appellants. 

Every  passing  of  accounts  is  final.  It  is  idle  for  the  appel- 
lants to  say  that  they  could  not  have  raised  this  question  on  the 
passing  of  accounts  in  1944:  The  Surrogate  Courts  Act,  R.S.O. 
1937,  c.  106;  s.  69(1);  In  re  Wilson  and  Toronto  General  Trusts 
Corporation  (1906),  13  O.L.R.  82  at  87;  15  O.L.R.  596  at  608; 
Leonard  and  Hall  v.  Crown  Trust  and  Guarantee  Company, 
[1949]  O.R.  678,  [1949]  3 D.L.R.  815;  Hoy  stead  et  al.  v.  Com- 
missioner of  Taxation,  [1926]  A.C.  155,  [1926]  1 W.W.R.  286;  j 
Re  Knowles,  [1938]  O.R.  369,  [1938]  3 D.L.R.  178. 
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In  conclusion,  I submit  that:  (1)  The  intention  of  the  testator, 
as  shown  in  his  will,  was  that  his  trustees  should  apply  accepted 
business  practices  in  determining  “the  net  annual  income  proper- 
ly divisible  as  profits”.  (2)  In  law  and  according  to  accepted 
business  practice,  the  net  annual  profit  cannot  be  determined 
without  first  charging  depreciation  in  respect  of  the  depreciable 
assets.  (3)  This  annual  charge  is  final  and  is  not  an  interim 
charge,  particularly  where,  as  here,  the  testator  directs  the 
annual  transfer  to  the  general  estate  account  of  the  “net  annual 
income  properly  divisible  as  profits”.  (4)  The  intention  of  the 
testator  as  expressed  in  the  will  is  as  binding  on  beneficiaries 
who  share  in  the  income  by  virtue  of  The  Accumulations  Act 
as  it  would  be  if  they  had  been  named  in  the  will  as  beneficiaries 
entitled  to  the  income.  (5)  In  determining  the  profits  of  a 
business  depreciation  should  be  charged  against  the  buildings 
if  they  form  part  of  the  assets.  The  buildings  were  carried  on 
the  books  of  the  business  as  part  of  the  assets,  and  moreover 
the  testator  directed  the  trustees  to  hold  the  buildings  and  sell 
them  with  the  business,  with  a proviso  that  they  might  be  sold 
separately.  (6)  In  the  case  of  buildings  it  is  particularly  true 
that  depreciation  must  be  deducted  when  the  life  tenants  are 
entitled  only  to  “the  annual  income  properly  divisible  as  profits”. 
(7)  It  is  fallacious  to  contend  that  the  determination  of  deprecia- 
tion is  to  be  postponed  until  the  assets  are  sold,  unless  the  will 
expressly  so  provides.  For  the  trustees  to  have  acted  otherwise 
than  they  did  would  have  been  for  them  to  defeat  the  intention 
of  the  testator. 

G.  T.  Walsh,  Jr,,  for  the  Queen  Elizabeth  Hospital : I support 
the  argument  of  Mr.  Carson. 

Terence  Sheard,  K.C.,  in  reply:  The  respondents’  principal 
and  fundamental  contention  is  that  the  power  given  to  the 
executors  to  carry  on  the  business  carried  with  it  the  duty  to 
ascertain  profits,  and  that  this  had  to  be  done  annually  once 
and  for  all,  and  could  not  be  reopened  except  for  fraud  or  dis- 
honesty. In  practice  the  accounts  were  in  no  sense  closed  at 
the  end  of  each  year.  Adjustments  were  made  every  year  be- 
tween income  and  capital  accounts,  frequently  at  the  suggestion 
of  the  income  tax  authorities.  There  was  no  finality  to  the 
accounts.  These  reserves  were  not  capitalized.  A reserve  is 
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something  stored  up  or  kept  back  or  relied  upon  for  future  use. 
This  is  exactly  what  was  done  here.  If  the  reserves  had  been 
inadequate  the  difference  would  have  been  charged  to  us,  not 
treated  as  a capital  loss. 

The  principle  of  readjustment  of  the  income  account  is  a 
fundamental  one  in  estate  accounting.  Suppose  the  trustees 
decide  that  the  business  should  be  moved  to  another  property. 
They  buy  a vacant  lot  for  $100,000,  pay  taxes  on  it  for  five 
years,  and  then  decide  to  sell  rather  than  build,  and  they  sell 
for  $150,000.  Are  we  to  say,  contrary  to  the  basic  principles 
of  estate  accounting,  that  the  whole  $50,000  profit  is  to  go  to 
the  remaindermen,  and  the  taxes  which  were  paid  out  of  income 
are  not  to  be  returned  to  us?  That  would  not  be  in  accordance 
with  equity:  In  re  Morley;  Motley  v.  Haig,  [1895]  2 Ch.  738. 

The  respondents  say  that  all  these  principles  are  displaced  by 
the  will.  We  cannot  attribute  to  the  testator  any  intention  con- 
cerning our  rights,  since  he  did  not  contemplate  those  rights 
at  all.  We  did  not  take  under  the  will. 

If  the  testator  had  expressly  stipulated  that  reserves  were 
to  be  taken  out  of  the  income  and  capitalized  that  would  have 
been  void  as  an  accumulation  of  the  reserves  not  used:  In 
re  Mallen;  Executor  Trustee  and  Agency  Company  of  South 
Australia  Limited  v.  Woolridge  et  al.,  [1933]  S.A.S.R.  50.  The 
Act  must  be  so  construed  as  to  prevent  any  accumulation  in  fact, 
regardless  of  the  testator’s  intentions. 

I suggest  that  this  case  should  be  decided  according  to 
fundamental  principles  of  equity  convening  life  tenants  and  re- 
maindermen, with  less  emphasis  on  accounting.  We  must  not 
make  a fetish  of  accounting:  Federal  Power  Commission  et  al. 
V.  Hope  Natural  Gas  Co.  (1944),  320  U.S.  591  at  643,  per  Jack- 
son  J. 

Cur.  adv.  vult. 

22nd  February  1952.  Laidlaw  J.A.  {dissenting) : — This  is  an 
appeal  by  the  personal  representatives  of  the  next-of-kin  of  the 
late  John  Ross  Robertson  (Jessie  E.  Cameron,  his  widow,  and 
Irving  Earle  Robertson  and  John  Sinclair  Robertson,  his  sons) 
from  an  order  of  Mr.  Justice  Gale  dated  the  22nd  March  1951, 
whereby  an  appeal  by  the  trustees  appointed  by  the  Hospital 
for  Sick  Children  from  an  order  by  His  Honour  Judge  Macdonell, 
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of  the  Surrogate  Court  of  the  County  of  York,  made  on  the 
passing  of  accounts  in  the  deceased’s  estate  and  dated  28th 
February  1950,  was  allowed,  and  an  appeal  by  the  personal 
representatives  of  the  next-of-kin  of  the  deceased  from  that 
order  was  dismissed. 

The  matter  in  controversy,  as  stated  in  a memorandum 
filed  in  this  Court  by  counsel  for  the  appellants,  is  “whether 
the  representatives  of  the  next-of-kin  or  the  trustees  of  the 
Hospital  are  entitled  to  certain  moneys  now  in  the  hands  of  the 
executors  of  the  estate  and  totalling  $770,970.23”.  The  appointed 
trustees  of  the  Hospital  and  the  personal  representatives  of  the 
next-of-kin  of  the  deceased  each  claim  to  be  entitled  to  the  whole 
of  this  amount.  Judge  Macdonell  held  that  the  representatives 
were  entitled  to  $298,661.72  of  the  total  and  that  the  trustees 
for  the  Hospital  were  entitled  to  the  balance  of  $472,308.51. 
Mr.  Justice  Gale  held  that  the  trustees  for  the  Hospital  were 
entitled  to  the  whole  amount  of  $770,970.23. 

The  late  John  Ross  Robertson  died  on  31st  May  1918.  At 
the  time  of  his  death  he  was  the  sole  proprietor  of  “The  Eve- 
ning Telegram”.  His  last  will  and  testament  is  dated  7th  Feb- 
ruary 1918.  After  making  certain  specific  bequests  and  devises 
and  providing  for  the  payment  of  certain  legacies  and  annuities, 
all  the  rest,  residue  and  remainder  of  the  estate  is  devised  and 
bequeathed  to  the  executors  and  trustees  of  the  estate  upon 
trusts  and  with  provisions  which  I quote  in  part  as  follows: 

“15.  And  upon  the  further  trust  that  my  executors  and 
trustees  shall  carry  on  the  business  of  The  Evening  Telegram 
and  for  that  purpose  shall  hold  all  the  real  and  personal  property 
connected  therewith  until  the  same  shall  be  sold  as  hereinafter 
set  out  and  that  they  shall  continue  to  publish  The  Evening 
Telegram  as  a daily  journal  independent  and  unbiased  in  Munic- 
ipal Provincial  Dominion  and  Imperial  politics  subject  to  the 
editorial  control  of  the  said  John  Robinson  Robinson  and  subject 
thereto  I direct  that  my  executors  and  trustees  shall  at  all 
times  have  absolute  control  and  management  of  the  said  busi- 
ness and  property  free  from  the  interference  of  any  other  person 
or  persons  firm  or  corporation  directly  or  indirectly. 

“16.  And  upon  the  further  trust  out  of  the  General  income 
of  my  estate  including  the  net  annual  income  properly  divisible 
as  profits  derived  from  The  Evening  Telegram  business  and  the 
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income  derived  from  the  purchase  money  thereof  if  and  when 
the  same  shall  be  sold  to  pay  the  following  sums,  namely,  .... 
And  upon  the  further  trust  to  pay  [certain  annuities  to  his 
widow  and  each  of  his  sons]  and  if  there  shall  be  any  excess 
of  income  over  and  above  the  said  annual  sums,  then 

“Thirdly  out  of  such  excess  of  income  to  pay  to  the  Hospital 
for  Sick  Children  in  the  City  of  Toronto  the  sum.  of  ten  thousand 
dollars  per  annum  to  be  applied  in  the  manner  upon  the  terms 
and  for  the  period  hereinafter  set  forth,  but  if  the  excess  of 
the  residue  of  income  above  the  said  annual  sums  shall  in  any 
year  not  amount  to  ten  thousand  dollars  then  to  pay  such  excess 
only  to  the  said  Hospital  for  Sick  Children,  and 

“Fourthly  the  remainder  of  such  net  annual  income  to 
hold  and  invest  and  to  accumulate  the  income  thereof  and  to 
invest  the  same  and  so  on  the  same  to  become  part  of  my 
general  estate  and  be  disposed  of  as  the  remainder  of  my  estate 
is  disposed  of 

“20.  And  upon  the  further  trust  that  if  at  any  time  during 
the  lives  of  my  wife  and  my  two  sons  or  the  survivor  of  them 
my  executors  and  trustees  shall  consider  it  necessary  or  ad- 
visable on  account  of  any  emergency  or  if  grave  danger  to  the 
same  is  imminent  or  for  any  cause  which  they  consider  suf- 
ficient of  which  they  shall  be  the  sole  judges  in  the  unfettered 
exercise  of  their  discretion  to  sell  or  otherwise  dispose  of  The 
Evening  Telegram  business  and  property  as  a whole  or  to  sell 
the  business  and  plant  alone  my  said  executors  and  trustees 
shall  have  full  power  and  absolute  authority  to  sell  or  other- 
wise dispose  of  either  the  whole  property  and  business  and  plant 
or  the  business  and  plant  separately  from  the  property  or  the 
property  separately  from  the  business  and  plant  and  the  proceeds 
thereof  shall  be  disposed  of  as  follows,  namely,  to  invest  and 
keep  invested  the  whole  of  the  proceeds  of  such  sale  and  pay 
and  apply  the  income  therefrom  to  the  same  persons  and  corpo- 
ration upon  the  same  terms  and  in  the  same  proportions  and 
for  the  same  periods  as  I have  herein  directed  respecting  the 
income  of  my  estate.  And  I further  direct  that  my  executors 
and  trustees  shall  not  sell  my  residence  in  Sherbourne  Street 
Toronto  during  the  lives  of  my  wife  and  my  son  Irving  or 
during  the  life  of  the  survivor  of  them  without  their  her  or 
his  consent  but  may  sell  the  same  at  any  time  with  the  con- 
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sent  of  both  during  their  lives  or  with  the  consent  of  the  survivor 
after  the  death  of  one  and  upon  sale  shall  hold  and  invest  the 
proceeds  which  shall  become  part  of  my  general  estate  and  be 
disposed  of  as  the  remainder  of  my  estate  is  disposed  of. 

“21.  And  I declare  that  for  the  purpose  of  ascertaining  the 
amounts  of  the  annual  payments  to  be  made  to  the  Hospital 
for  Sick  Children  my  trustees  and  executors  for  the  time  being 
shall  in  each  year  be  the  sole  judges  of  what  the  net  income  of 
my  estate  shall  consist  of  and  shall  not  be  subject  to  have  the 
accounts  inspected  or  audited  by  the  Hospital  for  Sick  Children 
or  any  one  on  its  behalf  and  their  determination  or  adjudica- 
tion of  what  the  net  income  is  in  any  year  shall  as  against  the 
Hospital  for  Sick  Children  be  final  and  conclusive  and  the 
Hospital  for  Sick  Children  shall  be  entitled  to  receive  only  such 
income  to  the  extent  hereinbefore  set  out  as  my  said  executors 
and  trustees  shall  in  any  year  declare  to  be  the  excess  over 
and  above  the  total  amount  of  the  previous  annual  sums  here- 
inbefore directed  to  be  paid  and  I further  declare  that  if  the 
Hospital  for  Sick  Children  shall  in  any  year  make  any  attempt 
to  investigate  inspect  or  audit  the  accounts  or  shall  take  any 
step  to  procure  such  investigation  inspection  or  audit  either  by 
process  of  law  or  otherwise  all  payments  to  it  shall  thereupon 
cease. 

“22.  And  upon  the  further  trust  that  upon  the  death  of  my 
wife  and  both  my  sons  my  executors  and  trustees  for  the  time 
being  shall  sell  and  absolutely  dispose  of  The  Evening  Telegram 
business  together  with  the  land  and  buildings  on  and  in  which 
the  business  is  carried  on  if  not  previously  sold  and  either  as 
a whole  or  the  business  and  plant  separately  and  the  property 
separately  as  they  may  think  fit  and  the  Sherbourne  Street 
residence  after  the  death  of  my  wife  and  my  son  Irving  or 
with  the  consent  or  consents  as  before  provided  during  her  and 
his  lifetime  and  all  the  rest  and  residue  of  my  estate  then  exist- 
ing and  not  previously  sold  except  the  Nurses’  Club  house  during 
the  existence  of  the  lease  or  any  renewal  thereof  and  shall  pay 
and  assign  the  proceeds  of  such  sales  and  also  the  proceeds  of 
any  sales  theretofore  made  and  also  all  the  remainder  of  the 
residue  of  my  estate  to  Trustees  to  be  appointed  by  the  Hospital 
for  Sick  Children  to  receive  the  same  as  soon  as  such  Trustees 
shall  be  appointed  and  shall  execute  a deed  agreeing  to  pay 
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the  said  income  as  hereinafter  directed  and  upon  and  after 
receipt  of  the  capital  to  hold  the  capital  upon  the  trusts  here- 
inafter declared,  namely  upon  trust  to  invest  and  keep  invested 
the  capital  and  to  pay  all  the  annuities  hereinbefore  directed 
to  be  paid  which  then  and  thereafter  still  remain  to  be  paid 
and  subject  thereto  to  pay  the  income  to  the  Hospital  for  Sick 
Children  for  so  long  a time  as  the  said  Hospital  shall  remain 
independent  and  be  maintained  and  kept  exclusively  as  a Hospital 
for  Sick  Children  and  for  no  other  purpose  . . . . ” 

The  testator’s  son  John  Sinclair  Robertson  died  on  23rd  June 
1918  and  his  other  son  Irving  Earle  Robertson  died  on  4th 
January  1932.  His  widow,  who  remarried  and  became  Mrs. 
Jessie  E.  Cameron,  died  on  11th  July  1947. 

The  executors  made  a motion  for  the  opinion,  advice  and  ’ 
direction  of  the  Court  and  an  order  was  made  by  Mr.  Justice 
McTague  on  16th  November  1939,  which  I reproduce  in  part 
as  follows: 

“2.  This  Court  doth  Declare  that  the  direction  in  para- 
graph 16  clause  Fourthly  of  the  said  Last  Will  and  Testament 
to  accumulate  the  surplus  income  from  the  Testator’s  residuary 
estate  ceased  to  have  any  force  or  effect  after  31st  May,  1939, 
being  twenty-one  years  from  the  date  of  the  Testator’s  death 
AND  DOTH  Order  and  Adjudge  the  same  accordingly. 

“3.  And  this  Court  doth  further  Declare  that  there  is 
an  intestacy  as  to  such  surplus  income  in  so  far  as  the  same 
is  directed  to  be  accumulated  after  the  31st  day  of  May  1939 
until,  but  not  after,  the  date  of  the  death  of  the  Testator’s 
widow,  now  Jessie  Elizabeth  Cameron,  and  that  such  surplus 
income  during  such  period  is  distributable  equally  among  the 
Testator’s  next-of-kin,  as  follows — One-third  to  Jessie  Elizabeth 
Cameron,  the  widow,  one-third  to  the  Estate  of  John  Sinclair 
Robertson,  a son,  presently  represented  by  Jane  Hendrick  Harris, 
Executrix  and  one-third  to  the  Estate  of  Irving  Earle  Robert- 
son deceased,  a son,  presently  represented  by  Barbara  Ann 
Robertson  and  James  Parker,  surviving  Executors,  and  doth 
Order  and  Adjudge  the  same  accordingly.”  (Reasons  for 
judgment  of  McTague  J.  are  reported  in  [1939]  O.W.N.  569, 
[1939]  4 D.L.R.  511;  see  also  The  Accumulations  Act,  presently  • . 
R.S.O.  1950,  c.  4).  ^ 
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For  the  period  of  21  years  from  31st  May  1918  (the  date 
of  the  death  of  the  late  John  Ross  Robertson)  until  31st  May 
1939,  during  which  income  of  the  estate  was  accumulated,  the 
executors  made  an  annual  deduction  from  the  earnings  of  the 
business  of  The  Evening  Telegram  for  depreciation  in  the  build- 
ings and  plant  and  equipment.  The  annual  amounts  of  deductions 
were  credited  to  “Reserves”  and  the  total  of  such  deductions 
during  that  period  was  approximately  $1,800,000.  In  the  period 
31st  May  1939  to  11th  July  1947  (the  date  of  the  death  of 
Mrs.  Jessie  E.  Cameron)  the  executors  continued  to  withhold 
annually  from  the  earnings  of  The  Evening  Telegram  business 
amounts  for  depreciation  calculated  at  the  rate  of  2%  per  cent, 
per  annum  on  the  book  value  of  the  buildings  and  at  7%  per 
cent,  on  the  book  value  of  the  plant  and  equipment,  those  rates 
having  been  in  use  for  some  years  prior  to  31st  May  1939.  The 
total  deductions  in  that  period  amount  to  $770,970.23,  as  stated 
above.  The  book  values  did  not  remain  constant  after  the  death 
of  the  deceased.  Amounts  of  $27,734.72  and  $50,000  were  writ- 
ten off  at  different  times  and  as  a result  of  an  appraisal  made 
in  1935  a reduction  of  $872,083.70  was  made  in  the  book  value 
of  the  assets.  As  of  31st  May  1939  the  book  value  of  the  build- 
ings stood  at  $652,290.89  and  the  plant  and  equipment  at 
$1,017,349.29.  The  executors  also  made  an  adjustment  in  the 
reserves  account  so  that  on  31st  May  1939  the  amount  for 
depreciation  reserve  appeared  at  $792,530.98. 

In  1946  the  trustees  passed  their  accounts  before  His  Honour 
Judge  Barton  for  the  period  31st  May  1939  to  31st  December 
1944.  These  accounts  showed  annual  deductions  from  the  earn- 
ings of  The  Evening  Telegram  for  depreciation  in  the  total 
amount  of  $472,308.51. 

After  Mrs.  Cameron’s  death  on  11th  July  1947  the  executors 
had  an  appraisal  made  of  the  lands,  buildings  and  equipment 
at  the  location  of  The  Evening  Telegram.  The  tangible  assets 
were  substantially  the  same  at  the  time  of  appraisal  as  they 
were  on  31st  May  1939.  The  report  shows  that  the  “Replace- 
ment value”  of  the  lands,  buildings  and  equipment  of  The  Eve- 
ning Telegram  as  of  31st  January  1948  was  $3,878,134.55,  and 
“the  Present  Value  of  the  said  Lands,  Buildings  and  Equipment, 
as  at  the  date  of  Jan.  31st,  1948,  based  upon  the  cost  of  re- 
placing the  same,  new,  less  depreciation”  was  $2,894,960.19. 
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In  November  1948  the  executors  offered  the  business,  less 
cash  on  hand  of  $278,487.53  and  refundable  excess  profit  tax 
of  $170,692.74,  for  sale  by  tender  as  a going  concern  and  it 
was  sold  for  $3,610,000  plus  the  assumption  of  liabilities  of 
$238,382.24. 

In  1949  the  trustees  filed  their  accounts  for  the  period  from 
1st  January  1945  to  11th  July  1947.  Those  accounts  showed 
deductions  for  depreciation  from  the  earnings  of  the  busi- 
ness of  The  Evening  Telegram  which  amounted  to  a total  of 
$298,661.72  in  that  period  and  which,  added  to  the  amount  of 
$472,308.51  deducted  from  the  earnings  for  depreciation  in  the 
period  31st  May  1939  to  31st  December  1944  made  a total  of 
$770,970.23  for  such  deductions  for  the  whole  period  from  31st 
May  1939  to  11th  July  1947.  When  the  accounts  came  before 
His  Honour  Judge  Macdonell  for  passing  counsel  for  the  repre- 
sentatives of  the  next-of-kin  contended  that  the  whole  amount 
of  $770,970.23  should  be  credited  to  the  income  account  and 
paid  out  to  the  next-of-kin. 

Pursuant  to  a direction  of  His  Honour  Judge  Macdonell  a 
formal  surcharge  was  filed  on  behalf  of  the  estates  of  the  next- 
of-kin  of  the  deceased.  The  complaint  of  the  tenants  pur  autre 
vie^  as  appears  from  the  surcharge,  is  as  follows: 

“The  balance  sheet  of  The  Evening  Telegram  Business,  at 
page  49  of  the  said  accounts,  shows  a ‘Reserve  for  Deprecia- 
tion on  Buildings,  Machinery  and  Fixtures’  of  $1,562,947.66  in 
the  hands  of  the  Trustees  of  which  the  aggregate  amount  of 
$770,970.23  has  been  charged  to  and  withheld  from  the  income 
accruing  to  the  Tenants  Pur  Autre  Vie  during  the  period  from 
May  31,  1939  to  July  11,  1947,  which  said  sum  of  $770,970.23, 
so  held  in  reserve  by  the  Trustees,  should  be  credited  to  income 
account  accruing  to  the  Tenants  Pur  Autre  Vie  and  cannot  be 
credited  to  capital  account  except  to  the  extent  that  the  Trustees 
can  show  that  part  or  all  thereof  is  required  to  make  good 
impairment  of  capital  on  the  realization  of  The  Evening  Tele- 
gram Business  and  can  show  that  any  such  transfer  to  capital 
account  is  not  contrary  to  the  provisions  of  The  Accumulations 
Act.” 

In  a reply  filed  by  the  trustees  of  the  estate,  and  a separate 
reply  filed  by  the  trustees  appointed  under  the  provisions  of 
para.  22  of  the  will,  it  is  expressly  denied  that  the  sum  of 
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$770,970.23  or  any  part  should  be  credited  to  income  accruing 
to  or  payable  to  the  tenants  pur  autre  vie  or  any  of  them.  They 
denied  that  that  sum  or  any  part  thereof  set  aside  for  deprecia- 
tion had  been  transferred  contrary  to  the  provisions  of  The 
Accumulations  Act,  now  R.S.O.  1950,  c.  4,  or  that  The  Accumu- 
lations Act  applied  in  any  way  to  any  transfer  of  money  to 
any  depreciation  reserve.  They  set  out  in  detail  the  facts  upon 
which  they  relied  to  justify  the  conduct  of  the  trustees  of  the 
estate. 

Evidence  and  argument  were  heard  upon  the  matter  and  in 
a judgment  delivered  on  9th  February  1950  His  Honour  Judge 
Macdonell  made  the  following  findings  and  declaration: 

*T.  I Find  and  Declare  that  the  Trustees  were  not  entitled 
to  charge  depreciation  of  fixed  assets  of  The  Evening  Telegram 
against  Revenue  during  the  period  covered  by  the  said  Accounts 
and  I Order  and  Direct  that  there  shall  be  credited  to  Revenue 
Account,  in  addition  to  the  amounts  shown  in  the  Accounts  now 
submitted,  the  sum  of  Two  Hundred  and  Ninety-Eight  Thousand 
Six  Hundred  and  Sixty-One  Dollars  and  seventy-two  cents 
($298,661.72),  which  amount  shall  be  charged  to  Capital  Account. 

“2.  I FURTHER  Find  that  I am  unable  to  make  any  Order  in 
respect  of  the  depreciation  charged  in  the  Accounts  audited  by 
His  Honour  Judge  Barton  covering  the  period  from  June  1st, 
A.D.  1939  to  December  31st,  A.D.  1944.” 

The  trustees  appointed  for  the  Hospital  for  Sick  Children 
as  provided  by  para.  22  of  the  will  appealed  from  the  order  of 
His  Honour  Judge  Macdonell  pursuant  to  the  provisions  of  s. 
29  of  The  Surrogate  Courts  Act,  R.S.O.  1937,  c.  106  (since 
amended).  The  representatives  of  the  next-of-kin  also  appealed 
from  the  said  order  in  so  far  as  it  disallowed  their  claim  to 
the  sum  of  $472,308.51  charged  for  depreciation  during  the 
period  from  31st  May  1939  to  31st  December  1944.  As  previously 
stated  the  appeal  by  the  trustees  appointed  for  the  Hospital  for 
Sick  Children  was  allowed  and  the  appeal  by  the  representatives 
of  the  next-of-kin  was  dismissed  by  Gale  J.,  and  I quote  the 
following  finding  and  declaration  from  the  order  of  the  learned 
judge  in  chambers: 

“3.  And  it  is  further  Ordered  that  the  order  of  His  Honour 
Judge  Ian  Macdonell  dated  the  28th  day  of  February,  1950,  be 
and  the  same  is  hereby  varied  by  striking  out  paragraph  1 
thereof  and  substituting  the  following: — 
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“ ‘1.  I Find  and  Declare  that  the  Trustees  of  the  Estate  of 
John  Ross  Robertson  have  properly  charged  depreciation  on 
fixed  assets  of  The  Evening  Telegram  against  revenue  during 
the  period  from  the  31st  day  of  May,  1939,  to  the  11th  day  of 
July,  1947,  in  the  sum  of  $770,970.23.’  ” 

It  was  declared  to  be  unnecessary  to  make  any  order  as  to 
the  matter  dealt  with  by  para.  2 of  the  order  of  His  Honour 
Judge  Macdonell. 

Reasons  in  writing  were  given  by  Gale  J.  for  the  order  made 
by  him.  The  learned  judge  stated  therein  that: 

“ . . . the  questions  to  be  decided  here  are  whether  the 
executors  and  trustees  of  this  estate  were  right  in  taking  de- 
preciation into  consideration  when  computing  the  amount  of 
income  earned  by  the  estate  each  year  and,  if  so,  whether  the 
amounts  set  aside  by  them  were  fair  and  reasonable.”  The 
learned  judge  was  satisfied  that  both  of  those  questions  should 
be  answered  in  the  affirmative. 

It  is  essential  to  obtain  at  once  a definition  and  clear  under- 
standing of  the  issues  between  the  parties.  Counsel  for  the 
appellant  states  in  the  memorandum  filed  by  him  in  this  Court 
that:  “The  dispute  is  as  to  whether  the  representatives  of  the 
next  of  kin  or  the  trustees  for  the  Hospital  are  entitled  to 
certain  moneys  now  in  the  hands  of  the  executors  of  the  estate 
and  totalling  $770,970.23.”  I think  that  statement  is  accurate. 
Counsel  for  the  appointed  trustees  in  the  memorandum  filed  by 
him  states:  “The  point  at  issue  is  the  propriety  of  charges  made 
by  the  Trustees  of  the  estate  of  the  late  John  Ross  Robertson 
during  the  period  from  31st  May,  1939  to  11th  July,  1947  for 
depreciation  on  the  buildings,  plant  and  equipment  of  The 
Evening  Telegram.”  “The  propriety  of  charges”  made  by  the 
trustees  for  depreciation  is  not  the  precise  matter  in  controversy 
although  it  is  a matter  of  fundamental  importance.  The  learned 
judge  in  the  Court  below  said : 

“ . . . the  issues  to  be  decided  are  whether,  in  the  circum- 
stances, the  executors  and  trustees  were  right  in  their  belief 
that  they  could  and  should  segregate  annual  amounts  for  de- 
preciation of  capital  assets  before  determining  the  amount  of 
income  to  be  distributed  to  the  life  tenants,  and,  if  so,  whether 
the  amounts  withdrawn  for  that  purpose  . . . were  proper.” 
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Later  in  his  reasons  he  said:  “ . . . the  questions  to  be 
decided  here  are  whether  the  executors  and  trustees  of  this 
estate  were  right  in  taking  depreciation  into  consideration  when 
computing  the  amount  of  income  earned  by  the  estate  each  year 
and,  if  so,  whether  the  amounts  set  aside  by  them  were  fair  and 
reasonable.” 

He  considered  also  “the  question  whether,  in  a situation  such 
as  this,  depreciation  is  a proper  factor  to  be  taken  into  account 
when  computing  the  amount  of  annual  income”. 

With  much  respect  for  the  views  of  the  learned  judge,  and 
with  much  appreciation  for  the  careful  and  thoughtful  con- 
sideration he  gave  to  the  questions  stated  by  him,  I venture  to 
think  that  he  did  not  accurately  state  the  issues  to  be  decided 
and  perhaps  in  consequence  he  misdirected  himself  as  to  the 
true  question  in  dispute.  I do  not  doubt  that  as  a general  rule 
in  the  conduct  and  management  of  a business  “annual  profits 
....  cannot  be  determined  without  first  charging  against  in- 
come depreciation  on  the  assets  used  in  earning  the  income” 
(as  submitted  by  counsel  for  the  appointed  trustees),  nor  do  I 
doubt  the  propriety  of  a system  of  depreciation  accounting 
“which  aims  to  distribute  the  cost  or  other  basic  value  of  tan- 
gible capital  assets,  less  salvage  (if  any),  over  the  estimated 
useful  life  of  the  unit  (which  may  be  a group  of  assets)  in  a 
systematic  and  rational  manner”  (see  Montgomery’s  “Auditing”, 
7th  ed.  1949,  p.  260).  But  it  does  not  follow  that  those  who 
have  the  management  and  control  of  a business  are  obliged  in 
every  case  to  make  a deduction  from  the  earnings  of  a business 
before  the  annual  profits  can  be  determined.  There  may  be 
circumstances  which  would  make  such  a course  wrongful  and 
in  violation  of  the  rights  of  the  person  or  persons  entitled  to 
the  profits.  For  instance,  when  the  total  of  such  deductions 
made  from  time  to  time  equals  “the  cost  or  other  basic  value 
of  tangible  capital  assets,  less  salvage  (if  any)”  it  would  be  im- 
proper to  continue  thereafter  to  accumulate  deductions  from 
income  for  depreciation  of  those  assets. 

The  question  whether  the  executors  and  trustees  “were  right 
in  their  belief  that  they  could  and  should  segregate  annual 
amounts  for  depreciation  of  capital  assets  before  determining 
the  amount  of  income  to  be  distributed  to  the  life  tenants” 
(as  stated  by  the  learned  judge  in  the  Court  below)  is  not  the 
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basic  question  to  be  answered  by  the  Court  in  determining  the 
right  as  between  the  tenants  pur  autre  vie  and  the  remainder- 
men to  moneys  withheld  by  the  executors  from  the  earnings 
of  the  business  carried  on  by  them  in  the  particular  circum- 
stances of  this  case.  I think  the  basic  question  of  paramount 
importance  and  which  the  Court  must  first  consider  and  answer 
is:  “What  authority,  if  any,  did  the  executors  have  to  make 
deductions  from  earnings  of  the  business  for  depreciation  of 
the  lands,  buildings  and  equipment  in  the  period  31st  May  1939 
to  11th  July  1947?”  That  question  is  largely  a question  of 
construction  of  the  will. 


It  will  be  observed  at  once  that  there  is  no  express  power 
given  therein  to  the  executors  to  use  any  of  the  earnings  from 
the  business  for  maintenance  or  repairs  or  to  set  aside  from  the 
earnings  any  part  thereof  for  depreciation  or  to  use  any  of  the 
moneys  of  the  estate  for  additions  to  or  betterments  of  the 
assets.  Nevertheless,  and  notwithstanding  the  absence  of  such 
express  power,  it  is  my  opinion  that  the  executors  possessed 
certain  implied  powers.  They  were  entrusted  with  the  duty  of 
control  and  management  of  the  business  until  the  sale  thereof 
and  were  thereafter  to  pay  the  proceeds  of  the  sale  to  remainder- 
men, the  respondents.  It  was  the  duty  of  the  executors  to  main- 
tain and  keep  up  the  assets  necessary  to  carry  on  the  business. 
I think  that  for  the  performance  of  that  duty  the  executors 
had  implied  power  to  use  earnings  from  the  business  for  the 
purpose  of  maintenance  and  repairs. 


Also,  in  my  opinion,  they  had  implied  power  to  set  aside  and 
use  reserves  out  of  income  to  make  replacement  of  tangible 
assets,  made  necessary  by  reason  of  wear  and  tear,  decay,  in- 
adequacy and  obsolescence,  all  of  which  factors  are  embraced 
in  the  term  depreciation.  But  when  the  executors  set  aside  such 
reserves  out  of  income,  the  character  of  the  moneys  held  by 
the  executors  did  not  thereupon  change,  in  this  particular  case, 
from  income  to  capital.  Such  a conclusion  would  not  be  in 
accordance  with  the  intention  of  the  testator.  He  was  an  ex- 
perienced proprietor  in  the  newspaper  business.  He  knew  that 
while  the  executors  carried  on  the  business,  there  would  be 
physical  depreciation  in  the  property.  He  knew  also  of  the 
practice  of  depreciation  accounting  under  which  amounts  are 
allocated  out  of  income  for  a depreciation  reserve  before  the 
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net  profits  of  the  business  are  determined.  He  could  have  given 
the  executors  express  power,  if  he  so  desired,  to  make  deduc- 
tions from  the  earnings  for  depreciation  and  he  could  have 
declared,  if  he  had  chosen  to  do  so,  that  the  deductions  so  made 
should  thereupon  become  capital  of  the  estate.  But  in  the  ab- 
sence of  such  provisions  in  the  will,  it  is  my  opinion  that  the 
testator  did  not  intend  that  all  sums  set  aside  from  the  earn- 
ings of  the  business  for  depreciation  should  thereupon  be  capital 
of  the  estate.  On  the  contrary  it  is  my  opinion  that  all  moneys 
so  set  aside  and  not  used  to  make  necessary  replacements  in 
the  building,  plant,  equipment  or  other  tangible  assets  of  the 
business,  continued  to  be  income,  and,  therefore,  the  appellants 
are  entitled  to  their  proper  shares  of  the  moneys  now  in  the 
hands  of  the  executors  of  the  estate  and  totalling  $770,970.23. 

There  is  another  reason  for  reaching  that  conclusion.  Even 
if  the  executors  had  implied  power  to  set  aside  part  of  the 
earnings  of  the  business  for  depreciation,  that  authority  to  do 
so  was  limited  in  extent.  They  could  only  set  aside  fair  and 
reasonable  amounts  for  that  purpose.  What  was  fair  and  reason- 
able depends  upon  the  particular  circumstances  of  the  case.  On 
1st  January  1917  the  buildings  alone,  exclusive  of  the  land 
occupied  by  the  business,  had  a book  value  of  $280,798.10,  and 
the  plant  and  equipment  had  a book  value  of  $347,002.81.  The 
total  of  those  amounts  is  $627,800.91.  For  succession  duty 
purposes  the  premises  occupied  by  the  business,  which  included 
the  value  of  the  land,  were  valued  at  $420,424.72  and  the  plant 
and  equipment  at  $251,524.15,  making  a total  of  $671,948.87. 
On  31st  May  1939  the  buildings  occupied  by  the  business  had 
a book  value  of  $652,290.89  and  the  plant  and  equipment  a 
book  value  of  $1,017,349.29,  a total  of  $1,669,640.18.  That  total 
is  the  book  value  of  the  assets  after  they  were  written  down 
by  $872,073.70  as  the  result  of  an  appraisal  made  in  1935,  in 
addition  to  amounts  of  $27,734.72  and  $50,000  previously  writ- 
ten off  the  cost  of  the  building  alterations  by  the  trustees. 

During  the  period  of  21  years  from  the  date  of  the  death 
of  the  testator,  31st  May  1918  to  31st  May  1939,  the  executors 
made  annual  deductions  from  income  for  depreciation  which 
totalled  approximately  $1,800,000.  These  deductions  were  cred- 
ited to  reserves  and  following  the  appraisal  made  in  1935  an 
adjustment  was  made  in  the  reserve  account.  That  account 
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showed  a credit  balance  of  $792,530.98  as  of  31st  May  1939. 
There  may  be  much  doubt  as  to  the  propriety  of  such  a large 
total  deduction  from  income  for  depreciation  in  the  period  prior 
• to  31st  May  1939,  but  there  is  no  doubt  in  my  mind  that  when 
such  a sum  had  been  set  aside  from  income  and  had  been 
unused  for  the  purpose  for  which  it  was  set  aside,  and  having 
regard,  also,  to  the  fact  that  the  executors  had  the  sum  of 
$792,530.98  on  hand  on  31st  May  1939  for  reserves  against 
depreciation,  there  was  no  necessity  whatever  for  further  deduc- 
tions from  income  from  the  business  in  the  period  31st  May 
1939  to  11th  July  1947.  Such  deductions  were  not  fair  or 
reasonable.  That  conclusion  is  amply  supported  by  other  facts. 

The  value  of  the  lands,  buildings  and  equipment  as  of  31st 
January  1948,  based  upon  the  cost  of  replacing  the  same  new 
less  depreciation,  was  fixed  by  appraisal  engineers  (the  same 
firm  that  made  a previous  appraisal)  at  $2,894,960.19.  If  there 
is  added  to  that  amount  the  sum  of  $1,800,000  deducted  but 
not  used  for  depreciation  prior  to  31st  May  1939,  the  total  is 
$4,694,960.19  which  is  $816,825.64  more  than  the  replacement 
value  of  $3,878,134.55  as  fixed  by  the  appraisal.  Again,  the 
proceeds  of  the  sale  of  assets  on  20th  January  1949  amounted 
to  a sum  in  excess  of  $3,610,000.  If  one  adds  to  that  sum  the 
amount  of  $1,800,000  deducted  from  income  for  depreciation  up 
to  31st  May  1939,  the  total  is  in  excess  of  $5,410,000  which  is  j 
$1,531,865.45  more  than  the  replacement  Value,  as  of  31st  Jan- 
uary 1948,  of  the  lands,  buildings  and  equipment.  The  amount 
in  excess  of  the  replacement  value  cannot  be  wholly  explained 
by  taking  into  account  the  items  of  goodwill  of  the  business, 
the  accounts  receivable  or  subscription-list  included  in  the  assets 
sold  by  the  executors  amd  acquired  by  the  purchaser  for  the 
price  of  $3,610,000. 

The  question  in  issue  between  the  parties  may  be  considered 
from  another  viewpoint.  By  Clause  22  of  the  will  the  executors 
and  trustees  were  obliged,  upon  the  death  of  the  testator’s  wife 
and  sons,  to  sell  and  dispose  absolutely  of  The  Evening  Telegram  ; 
business,  together  with  the  land  and  buildings  in  which  the  j 
business  was  carried  on  and  to  pay  and  assign  the  proceeds 
of  such  sale  to  trustees  to  be  appointed  by  the  Hospital  for 
Sick  Children.  The  bequest  to  those  trustees  as  remaindermen^ 
was  of  the  proceeds  of  the  sale.  The  amount  of  the  proceeds 
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and  of  the  bequest  is  to  be  measured  by  the  market  value  at  the 
time  of  the  sale  of  the  business  (including  the  land  and  build- 
ings). There  is  nothing  in  the  will  from  which  I can  find  an 
intention  of  the  testator  that  the  remaindermen  should  receive 
the  proceeds  of  the  sale  and  in  addition  thereto  such  sum  as  the 
executors  and  trustees  had  set  aside  annually  from  the  earn- 
ings of  the  business  under  a system  of  depreciation  accounting 
as  an  estimate  of  the  physical  depreciation  of  the  tangible  assets 
used  in  the  business.  I cannot  give  to  the  words  “the  proceeds 
of  such  sales'’  (sale)  used  in  clause  22  the  meaning  and  effect 
that  the  am.ount  of  the  proceeds  should  be  the  amount  which 
would  have  been  obtained  if  there  had  been  no  depreciation  in 
the  tangible  assets.  It  was  not  the  equivalent  in  money  of  the 
value  of  those  assets  at  the  death  of  the  testator  or  at  the  end 
of  the  period  of  21  years  thereafter  that  was  bequeathed  to 
the  remaindermen,  but  rather  the  actual  proceeds  of  the  sale 
of  the  assets  in  their  physical  state  at  the  time  of  the  sale. 
The  bequest  cannot  be  regarded  as  one  of  unimpaired  capital 
assets  of  the  estate.  Thus,  in  my  opinion,  the  trustees  appointed 
by  the  Hospital  for  Sick  Children  have  no  right  to  the  sum  in 
question  on  the  theory  that  there  has  been  a “consumption  of 
capital”  in  the  period  31st  May  1939  to  11th  July  1947. 

Finally,  the  appointed  trustees  are  not  entitled  in  the  par- 
ticular circumstances  to  the  sum  in  question  as  “remainder  of 
the  residue”  of  the  estate  which  was  given  to  them  also  by 
clause  22  of  the  will.  That  sum  is  simply  the  total  amount  of 
annual  deductions  from  earnings  of  the  business  in  the  period 
31st  May  1939  to  11th  July  1947,  and  in  reality  is  an  addition 
to  the  amounts  similarly  deducted  in  the  21  years  prior  to  that 
period.  In  the  circumstances  the  sum  cannot  be  included  in  the 
general  estate  of  the  testator  to  be  disposed  of  as  remainder 
of  the  estate. 

My  conclusion  is  that  upon  a proper  construction  of  clause 
22  of  the  will,  the  sum  in  dispute  is  not  part  of  the  proceeds 
of  the  sale  and  cannot  be  included  in  the  remainder  of  the 
residue  of  the  estate  and  that,  therefore,  the  trustees  appointed 
by  the  Hospital  for  Sick  Children  have  no  right  to  it. 

The  learned  judge  in  the  Court  below  relied  upon  the  judg- 
ment in  Re  Crabtree;  Thomas  v.  Crabtree  (1912),  106  L.T.  49. 
In  that  case  the  will  contained  an  authority  to  the  executors 
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to  carry  on  the  testator’s  business  during  the  lifetime  and  widow- 
hood of  his  wife  and  to  pay  her  the  profits  thereof  during  the 
said  period.  There  was  express  authority  given  to  the  trustees 
“to  employ  such  part  of  the  capital  of  the  testator’s  estate  as 
might  be  necessary  in  addition  to  that  at  present  employed 
therein”.  The  question  arose  as  to  the  propriety  of  setting 
aside  a reasonable  sum  for  depreciation  before  determining  the 
“profits”  to  be  paid  to  the  life  tenant.  It  was  held  that  it 
was  proper  for  the  executors  to  do  so.  However,  I cannot 
regard  the  judgment  in  Re  Crabtree  as  more  than  an  author- 
itative statement  that  it  is  proper  and  permissible  for  executors 
entrusted  with  the  management  of  a business  to  set  aside  reason- 
able sums  for  depreciation  before  determining  the  profits  avail- 
able for  distribution.  It  does  not  determine  the  question  between 
tenants  for  life  and  the  remaindermen  as  to  who  is  entitled 
to  moneys  withheld  by  the  executors  from  the  earnings  of  a 
business  and  remaining  in  their  hands  after  the  sale  of  the 
assets  in  the  particular  circumstances  of  the  present  case. 

The  learned  judge  in  the  Court  below  relied  also  upon  Re 
Rose’s  Will,  14  M.P.R.  223,  [1940]  1 D.L.R.  139,  but  again  that 
case  cannot  be  accepted  by  me  as  an  authority  upon  which  to  rest 
a judgment  that  the  remaindermen  are  entitled  to  moneys  set 
aside  for  depreciation  in  the  particular  circumstances  of  this 
case. 


Counsel  for  the  appellants  argued  that  the  deductions  made 
from  income  in  the  period  31st  May  1939  to  11th  July  1947, 
and  the  addition  of  these  deductions  to  the  amount  in  the  de- 
preciation reserve  account  as  of  31st  May  1939  was  a violation 
of  The  Accumulations  Act.  I do  not  find  it  necessary  to  discuss 
that  point  of  argument  at  length.  I mention  only  my  view 
that  the  question  whether  or  not  the  accumulation  of  moneys 
falls  within  the  provisions  of  the  statute  must  be  decided  upon 
the  evidence  in  each  particular  case.  It  would  appear  to  me 
that  when  the  executors  had  a sum  of  $792,530.98  which  they 
had  accumulated  in  the  period  of  21  years  prior  to  31st  May 
1939,  the  annual  addition  to  that  fund  in  the  subsequent  period 
in  circumstances  where  there  was  no  necessity  for  such  additions 
would  be  contrary  to  the  provisions  of  the  Act. 

It  was  argued  by  counsel  for  the  respondents  that  the  appel- 
lants were  not  entitled  in  any  event  to  the  sum  of  $472,308.51 
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charged  for  depreciation  in  the  accounts  for  the  period  31st 
May  1939  to  31st  December  1944  and  covered  by  the  order 
made  by  His  Honour  Judge  Barton  on  passing  the  accounts 
for  that  period.  I cannot  accept  that  argument.  The  question 
now  before  the  Court  was  not  a matter  of  judgment  by  His 
Honour  Judge  Barton.  The  question  was  not  then  an  issue 
and  could  not  have  been  raised  at  that  time.  The  case  of 
Leonard  and  Hall  v.  Crown  Trust  and  Guarantee  Company, 
[1949]  O.R.  678,  [1949]  3 D.L.R.  815,  is  not  in  point.  I think 
the  appellants  are  not  precluded  by  the  order  of  His  Honour 
Judge  Barton  from  now  raising  the  question  of  their  right  as 
against  the  remaindermen  to  the  whole  of  the  moneys  now  in 
the  hands  of  the  executors. 

My  conclusion  is  that  this  appeal  should  be  allowed  and  the 
order  made  by  Gale  J.  should  be  set  aside.  In  place  thereof 
the  order  should  be  that  the  appeal  of  the  appointed  trustees 
for  the  Hospital  for  Sick  Children  be  dismissed  and  the  appeal 
of  the  representatives  of  the  next-of-kin  should  be  allowed; 
the  order  of  His  Honour  Judge  Macdonell  should  be  varied  by 
striking  out  paras.  1 and  2 thereof  and  substituting  in  place 
thereof  a finding  and  declaration  that  the  trustees  of  the  estate 
were  not  entitled  to  charge  depreciation  of  fixed  assets  of  The 
Evening  Telegram  against  revenue  during  the  period  31st  May 
1939  to  11th  July  1947,  and  there  should  be  a direction  that 
the  sum  of  $770,970.23  in  the  hands  of  the  executors  should 
be  credited  to  the  revenue  account. 

The  costs  of  all  parties  throughout  the  proceedings  should 
be  paid  out  of  the  estate,  the  costs  of  the  executors  as  between 
solicitor  and  client.  The  Queen  Elizabeth  Hospital,  The  Infants’ 
Home  and  Infirmary  and  The  Grand  Lodge  of  Ancient,  Free 
and  Accepted  Masons  should  be  allowed  the  costs  of  one  party 
only,  to  be  divided  among  them  by  the  taxing  officer,  having 
due  regard  to  the  fact  that  counsel  for  The  Infants’  Home  and 
Infirmary  and  The  Grand  Lodge  were  not  in  attendance  through- 
out the  hearing  of  the  appeal  to  this  Court  and  were  present 
only  at  the  opening  of  the  appeal,  whereas  counsel  for  The 
Queen  Elizabeth  Hospital  continued  in  attendance. 

Hogg  J.A.: — I have  had  the  privilege  of  reading  the  care- 
fully considered  and  exhaustive  reasons  for  judgment  of  my 
brothers  Laidlaw  and  Aylesworth.  I agree  with  the  conclusion 
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arrived  at  by  the  latter  and,  in  the  main,  with  his  reasons 
therefor.  However,  as  the  question  involved  is  one  of  decided 
consequence,  I should  like  to  set  forth,  as  concisely  as  possible, 
my  view  of  what  seems  to  me  to  be  a material  and  essential 
issue.  This  aspect  of  the  case  was  referred  to,  briefly,  by  Mr. 
Justice  Ayles worth. 

The  trustees  appointed  by  the  will  to  administer  the  trusts 
are  given,  in  the  language  of  the  will,  “absolute  control  and 
management  of  the  said  business  and  property  free  from  the 
interference  of  any  other  person  or  persons  Arm  or  corporation 
directly  or  indirectly”.  This  language  could  not  be  more  com- 
prehensive in  conferring  full  and  complete  authority  upon  the 
trustees  in  the  supervision,  management  and  conduct  of  the 
business  of  The  Evening  Telegram  placed  in  their  hands.  The 
testator  directs  that  the  trustees  shall  ascertain  “the  net  annual 
income  properly  divisible  as  profits  derived  from  The  Evening 
Telegram  business”  before  any  earnings  of  that  business  are  to 
be  paid  to  those  entitled  to  receive  pecuniary  benefits  under  the 
will. 

In  the  proper  management  of  The  Evening  Telegram  busi- 
ness and  in  order  to  determine  the  net  annual  income  properly 
divisible  as  profits,  a duty  devolved  upon  the  trustees  to  provide 
for  an  annual  charge  for  depreciation. 

In  Re  Crabtree;  Thomas  v.  Crabtree  (1912),  106  L.T.  49,  it 
was  held  that  a sum  should  be  written  off  out  of  the  earnings 
of  a business  before  the  net  profits  could  be  ascertained. 
Buckley  L.J.  put  the  matter  this  way: 

“The  profits  of  this  business  are  not  ascertained  until  a 
sufficient  sum  has  been  deducted  to  meet  the  depreciation  of 
the  machinery. 

“One  of  the  witnesses  in  his  affidavit  referred  to  the  ‘salable 
value’  of  this  machinery.  That  is  not  the  right  standard.  Here 
it  is  the  value  of  the  machinery  for  the  purpose  of  this  business, 
not  the  salable  value.” 

Re  Rose’s  Will,  14  M.P.R.  223,  [1940]  1 D.L.R.  139  is  also 
authority  for  the  above-stated  proposition. 

There  is  evidence  that  the  amount  charged  annually  for 
depreciation  and  the  rate  applied  were  fair  and  reasonable. 
There  is  no  suggestion  that  the  trustees  in  making  the  annual 
charge  for  depreciation  acted  improperly  or  in  bad  faith  or  in 
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any  manner  other  than  as  diligent  businessmen  would  do,  using 
ordinary  sense,  knowledge  and  prudence  in  the  conduct  and 
management  of  their  own  affairs. 

In  the  order  made  on  the  passing  of  accounts  by  the  learned 
Surrogate  Court  Judge,  it  is  declared  “that  the  Trustees  were 
not  entitled  to  charge  depreciation  of  fixed  assets  of  The  Evening 
Telegram  against  revenue  during  the  period  covered  by  the  said 
Accounts”. 

This  order  does  not  appear  to  reflect  the  view  or  intent  of 
the  learned  judge  as  set  out  in  his  reasons  for  judgment.  There, 
he  said:  “In  the  first  place,  it  should  be  pointed  out  that  it  is  not 
suggested  that  the  trustees  acted  improperly  in  setting  up  a 
reserve  for  depreciation  at  the  rates  which  they  applied,  but  it 
is  claimed  that  in  view  of  subsequent  events  and  information 
now  available,  that  we  are  now  in  a position  to  say  what  the 
real  depreciation  was,  and  that  the  amount  deducted  from  income 
was  unnecessary  to  preserve  the  capital  assets.” 

The  matter  in  issue  is  not  whether  the  trustees  were  entitled 
to  charge  depreciation  against  revenue.  The  matter  of  charging 
the  earnings  with  a proper  amount  for  depreciation  was  a 
business  problem  which  had  necessarily  to  be  met  by  the  trustees 
not  only  because  the  will  speaks  of  net  annual  revenues  properly 
divisible  but  because  the  trustees  were  given  an  untrammelled 
discretion.  There  is  evidence  that  they  exercised  this  discretion 
on  sound  business  principles. 

As  I see  the  matter,  a salient  question  which  presents  itself 
to  this  Court  is  whether  there  is  any  rule  of  law  that  could 
be  invoked  by  the  appellants  under  circumstances  such  as  are 
present  here — where  the  trustees  are  given  a pure  discretion  and 
have  acted  properly  and  legally — which  enables  or  entitles  the 
Court,  now,  to  interfere  in  the  matter.  There  was  no  mismanage- 
ment by  the  trustees.  No  act  was  committed  by  them  which 
would  be  a devastavit.  There  is  no  question  of  a breach  of  trust 
and  there  is  no  question  of  an  attempt  to  use  the  discretion  given 
to  the  trustees  for  a purpose  not  contemplated  by  the  testator. 

In  our  own  Courts,  the  question  of  interference  by  the  Court 
where  a discretion  is  vested  in  trustees  has  been  considered  in  a 
number  of  cases. 

In  McMillan  v.  McMillan  (1874),  21  Gr.  369,  Proudfoot  V.C. 
said,  at  p.  373:  “A  long  list  of  cases  collected  in  Lewin  on  Trusts, 
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439  (5th  ed.),  establishes  that  where  a discretionary  power  is 
vested  in  trustees,  the  Court  has  no  jurisdiction  to  interfere 
with  the  exercise  of  that  discretion,  provided  their  conduct  be 
bond  fide,  and  their  determination  is  not  influenced  by  improper 
motives.  And  if  the  exercise  of  it  will  not  be  interfered  with, 
they  cannot  be  made  responsible  for  any  loss  that  may  have 
occurred.” 

In  Dunlop  v.  Ellis  (1917),  41  O.L.R.  303,  Middleton  J.,  at  p. 
307,  put  the  matter  in  these  words: 

“The  words  used  are  as  wide  as  can  be,  and  give  to  the 
executor  as  large  a discretion  as  words  can  give,  but  I think 
that  in  no  case  is  this  discretion  quite  beyond  all  power  of 
review  by  the  Court. 

“Where  there  is,  as  here,  a trust  coupled  with  a discretionary 
power,  the  Court  is  entitled  and  bound  to  interfere  when  there 
is  no  attempt  to  exercise  the  discretion  for  the  purpose  for  which 
it  was  given,  but  an  attempt  to  accomplish  a purpose  quite  alien 
from  the  intention  of  the  testatrix,  the  author  of  the  power.” 

In  Re  Black  (1918),  15  O.W.N.  290,  affirmed  (1919),  16 
OiW.N.  75,  Mr.  Justice  Middleton  said:  “The  discretion  was  by 
the  will  vested  in  the  trustees,  and  there  was  no  appeal  to  the 
Courts  from  what  they  might  do,  so  long  as  they  acted  honestly.” 

In  Re  Bell  (1923),  23  O.W.N.  698,  Middleton  J.  again  dealt 
with  the  subject  in  these  words:  “When  a discretion  is  vested  in 
a trustee,  the  Court  cannot  interfere  unless  it  is  shewn  that  the 
trustee  is  not  acting  in  good  faith  or  that  he  is  in  fact  refusing 
to  exercise  any  real  discretion  at  all.  Where  the  trustee  does 
exercise  an  honest  discretion,  no  other  discretion  can  be  sub- 
stituted.” 

The  ordinary  duty  imposed  upon  a trustee  upon  the  passing 
of  the  accoimts  of  an  estate  is  to  justify  payments  made  by  him 
and  if  this  cannot  be  done  the  sums  paid  or  set  aside  will  be 
disallowed:  Ahmed  Anguilla  Bin  Hadjee  Mohamed  Salleh  An- 
guilla V.  Estate  and  Trust  Agencies  (1927),  Limited,  [1938]  A.C. 
624,  [1938]  3 All  E.R.  106. 

Lord  Justice  Lopes  in  In  re  Chapman;  Cocks  v.  Chapman, 
[1896]  2 Ch.  763,  said:  “It  is  very  easy  to  be  wise  after  the 
event;  but  in  order  to  exercise  a fair  judgment  with  regard  to 
the  conduct  of  trustees  at  a particular  time,  we  must  place 
ourselves  in  the  position  they  occupied  at  that  time,  and  deter- 
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mine  for  ourselves  what,  having  regard  to  the  opinion  prevalent 
at  that  time  would  have  been  considered  the  prudent  course  for 
them  to  have  adopted.”  (The  italics  are  mine.) 

In  my  opinion,  the  trustees  have  fully  justified  their  acts  in 
making  a charge  annually  for  depreciation.  What  the  trustees 
did  was  not  unlawful.  On  the  contrary,  they  acted  wholly 
within  the  discretion  given  to  them  by  the  will.  Assuming,  for 
the  moment,  that  the  acts  of  the  trustees  were  found — to  use 
the  words  of  the  learned  Surrogate  Court  Judge — “in  view  of 
subsequent  events  and  information  now  available”  to  be  “un- 
necessary to  preserve  the  capital  assets”,  that  fact  does  not 
make  such  acts  unlawful.  The  Court  would  interfere  if  the 
trustees  had  committed  a breach  of  trust,  if  they  had  mis- 
managed the  business  left  in  their  hands,  or  had  exercised  their 
discretion  in  a manner  not  contemplated  by  the  testator;  in 
brief,  if  the  trustees  had  done  something  which  was  contrary 
to  some  rule  of  law  or  of  equity. 

In  my  opinion,  there  is  no  authority  for  the  proposition 
that,  because  the  act  of  a trustee  who  has  been  given  an 
absolute  discretion  by  the  testator,  which  act  does  not 
in  any  respect  contravene  any  rule  of  law  but  in  the  light  of 
after-events  is  attacked  as  having  been  unnecessary,  the  Court 
may  now  interfere  on  behalf  of  parties  interested  under  the  will 
who  contend  that  the  effect  of  what  was  done  by  the  trustees 
deprives  them  of  benefits  which  they  would  otherwise  have 
received. 

I agree  that  the  appeal  should  be  dismissed  and  with  the 
disposition  of  costs  made  by  my  brother  Aylesworth. 

Aylesv\^orth  J.A.:  The  facts  in  this  appeal  are  set  forth 
clearly  and  in  detail  not  only  in  the  order  of  Gale  J.  from  which 
the  appeal  is  taken  but  in  the  judgment  of  my  brother  Laidlaw 
which  I have  had  the  opportunity  of  reading.  I shall  therefore 
proceed  at  once  to  deal  with  the  appeal  itself. 

It  is  important  to  bear  in  mind  not  only  the  subject-matter 
of  the  appeal  but  the  origin  of  the  dispute  and  the  manner  in 
which  it  reaches  this  Court.  The  executors  and  trustees  brought 
in  their  accounts  duly  verified  by  affidavit  for  audit  before  His 
Honour  Judge  Macdonell  for  the  period  from  1st  January  1945 
to  11th  July  1947;  their  accounts  for  the  preceding  period  from 
31st  May  1939  to  31st  December  1944  had  been  passed  before 
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His  Honour  Judge  Barton  in  1946.  Before  His  Honour  Judge 
Macdonell  the  appellants  took  objection  to  the  action  of  the 
executors  and  trustees  in  charging,  during  the  whole  of  the  two 
periods,  annually  against  income  earned  in  the  operation  of  the 
business  of  publishing  The  Evening  Telegram  newspaper,  sums 
for  depreciation  on  buildings,  machinery  and  fixtures.  The  sums 
so  charged  aggregate  $770,970.23.  His  Honour  Judge  Macdonell 
directed  the  appellants  to  formulate  their  complaint  by  way  of 
surcharge.  The  appellants  did  so  and  therein  they  “seek  to 
charge  the  Trustees  [with  the  sum  of  $770,970.23]  beyond  what 
the  trustees  have  . . . admitted  to  have  been  received  by  them 
on  account  of  income”.  The  surcharge  further  alleges  that  the 
said  sum  “should  be  credited  to  income  account  accruing  to  the 
Tenants  Pur  Autre  Vie  [that  is,  the  appellants]  and  cannot  be 
credited  to  capital  account  except  to  the  extent  that  the  Trustees 
can  show  that  part  or  all  thereof  is  required  to  make  good  im- 
pairment of  capital  on  the  realization  of  The  Evening  Telegram 
Business  and  can  show  that  any  such  transfer  to  capital  account 
is  not  contrary  to  the  provisions  of  The  Accumulations  Act”. 

His  Honour  Judge  Macdonell  in  his  judgment  observes:  “In 
the  first  place,  it  should  be  pointed  out  that  it  is  not  suggested 
that  the  trustees  acted  improperly  in  setting  up  a reserve  for 
depreciation  at  the  rates  which  they  applied,  but  it  is  claimed, 
in  view  of  subsequent  events  and  information  now  available, 
that  we  are  now  in  a position  to  say  what  the  real  depreciation 
was,  and  that  the  amount  deducted  from  income  was  unnecessary 
to  preserve  the  capital  assets.”  In  the  argument  of  the  appeal 
before  us,  however,  the  appellants  took  the  additional  point  that 
in  any  event  the  trustees  could  not  properly  in  law  deduct  as 
against  the  appellants  any  depreciation  on  buildings. 

Without  seeking  to  minimize  the  importance  to  the  appellants 
of  this  additional  argument,  I think  it  is  fair  to  say  that  the 
main  ground  of  appeal  urged  before  us  was  that  the  trustees,  in 
consequence  of  the  results  demonstrated  by  an  appraisal  made 
in  1948  and  by  the  sale  of  the  business  and  business  assets  later 
in  the  same  year,  ought  not  to  have  made  any  charge  whatsoever 
for  depreciation  in  determining  “net  annual  income”  of  the 
business  for  any  of  the  years  from  31st  May  1939  onward.  In 
effect  it  is  said  that  although  the  trustees  acted  properly  and 
prudently  in  setting  aside  each  year  during  the  period,  as  an 
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expense  of  carrying  on  the  business,  the  amount  actually  so 
set  aside  for  depreciation,  yet  in  law  and  in  fact  they  must  be 
taken  to  have  made  this  allocation  each  year  as  an  estimate 
only,  pending  determination  of  the  “real  depreciation”  at  the  end 
of  the  period;  the  appellants  say  further  that  the  real  measure 
of  the  depreciation,  if  any,  is  ascertained  by  a comparison  be- 
tween the  value  of  the  assets  as  reflected  on  the  books  of  the 
company  and  that  value  as  demonstrated  by  appraisal  at  the  end 
of  the  period  or  by  realization  through  sale  at  the  end  of  the 
period;  finally  they  submit  as  to  this  branch  of  the  appeal  that, 
it  being  the  duty  of  the  trustees  eventually  to  determine  the 
depreciation,  if  any,  in  this  manner  and  in  this  manner  alone, 
the  facts  show  that  no  depreciation  actually  should  be  allocated 
to  any  of  the  years  since  31st  May  1939  and  that  the  trustees  now 
must  account  to  the  appellants  for  an  amount  equal  to  the  total 
of  such  allocations  made  after  that  date.  I turn  first  to  a con- 
sideration of  this  argument. 

The  trustees,  of  course,  derive  their  authority  primarily  from 
the  provisions  of  the  will.  Those  relevant  to  a consideration  of 
the  question  under  review  are  reproduced  verbatim  in  the 
judgment  of  my  brother  Laidlaw  and  need  not  be  here  repeated. 
They  govern  the  propriety  of  the  trustees’  actions  except  to  the 
extent,  if  any,  that  they  are  abrogated  by  some  rule  of  law 
prohibiting  their  application.  May  I say  at  once  that  apart  from 
the  argument  respecting  the  provisions  of  The  Accumulations 
Act,  with  which  I will  deal  later,  and  apart  from  the  authorities 
by  which  the  appellants  seek  to  establish  that  depreciation  on 
the  buildings  cannot,  in  any  event,  be  charged  against  them,  also 
later  to  be  considered,  there  would  seem  to  be  no  suggestion  of 
there  being  any  rule  of  law  in  this  Province  (and  we  were  re- 
ferred to  none)  which  in  any  way  cuts  down  or  limits  the  effect 
of  the  testamentary  provisions.  True,  it  was  suggested  that  the 
distinction  must  clearly  be  kept  in  mind  between  “business 
accounting”  on  the  one  hand  and  “trust  accounting”  on  the 
other.  Presumably  what  was  meant  was  that  the  trustees  here 
indulged  in  som.e  “business  accounting”  while  what  they  should 
have  indulged  in  was  “trust  accounting”,  but  the  mysteries  of 
the  difference,  if  difference  there  be  as  applied  to  the  facts  of 
this  case,  were  not  established  in  the  argument  bearing  in  mind 
the  express  provisions  of  the  will.  Having  due  regard  to  the 
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facts,  including  those  express  provisions,  I confess  that  I am 
at  a loss  to  comprehend  what  is  meant  by  contrasting  these 
two  phrases.  The  simple  and  inescapable  legal  position  is  that 
the  trustees  were  required  to  carry  out  the  trusts  imposed  upon 
them  by  the  will  itself  unless  those  trusts  were  illegal  trusts 
which  the  law  will  not  countenance  in  whole  or  in  part.  If  it 
can  fairly  be  said  that  the  trustees  did  carry  out  these  trusts 
then  their  accounting  for  their  actions  is  the  only  “trust  account- 
ing”, to  adopt  the  phrase  addressed  to  us,  which  it  was  possible 
for  them  safely  to  follow. 

The  provisions  of  the  will  make  it  clear  that  the  testator  had 
in  contemplation  the  carrying  on  of  the  business  by  his  trustees 
for  a long  period  of  years;  subject  to  the  advent  (in  the  trustees’ 
opinion)  of  some  unforeseen  emergency,  he  directed  that  the 
business  be  so  carried  on  during  the  lifetime  of  the  survivor  of 
three  persons,  a period  which  extended  in  fact  for  some  thirty 
years;  provision  was  made  in  the  appointment  of  trustees  to 
include  among  them  at  least  three  individuals  trained  and  skilled 
in  the  business  itself;  the  trustees  “shall  at  all  times  have 
absolute  control  and  management  of  the  said  business  . . . free 
from  interference  of  any  other  person  or  persons  firm  or  cor- 
poration directly  or  indirectly”  (para.  15);  they  were  to  make 
payments  “out  of  the  General  income  of  my  estate  including  the 
net  annual  income  properly  divisible  as  profits  derived  from  The 
Evening  Telegram  business”  (para.  16).  The  paynients  thus  to 
be  made  were  annual  payments,  first  to  named  individuals  and 
thereafter,  to  the  maximum  extent  of  $10,000  per  annum,  to 
the  Hospital  for  Sick  Children  and  finally  “the  remainder  of 
such  net  annual  income”  was  to  be  accumulated  and  ultimately 
disposed  of  as  the  remainder  of  the  estate  is  directed  to  be  dis- 
posed of  (para.  16).  The  testator  further  directed  that,  for  the 
purpose  of  ascertaining  the  amounts  of  the  annual  payments  to 
be  made  to  the  hospital,  the  trustees  “shall  in  each  year  be  the 
sole  judges  of  what  the  net  income  of  my  estate  shall  consist 
of  and  shall  not  be  subject  to  have  the  accounts  inspected  or 
audited  by  the  Hospital  for  Sick  Children  or  any  one  on  its 
behalf  and  their  determination  or  adjudication  of  what  the  net 
income  is  in  any  year  shall  as  against  the  Hospital  for  Sick 
Children  be  final  and  conclusive”  (para.  21). 
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When  one  considers  these  emphatic  provisions  in  the  will  of 
an  experienced  and  successful  business-man  prescribing  the  trusts 
pursuant  to  which  his  lifetime  business  was  to  be  managed  and 
carried  on,  it  becomes,  in  my  opinion,  crystal-clear  that  the 
testator  invested  and  intended  to  invest  his  trustees  with  the 
widest  possible  powers  and  discretion  to  manage  and  to  carry 
on  that  business  primarily  as  prudent  and  skilful  business-men 
according  to  their  conception  of  sound  business  principles.  The 
testator  must  be  taken  to  have  been  thoroughly  familiar  with  his 
own  business,  its  capabilities  and  potentialities  as  he  himself  had 
experienced  them  over  a long  period  of  years.  His  will  indicates 
no  doubt  in  his  mind  as  to  the  capabilities  of  the  business,  and 
of  his  estate  generally,  to  produce,  by  way  of  annual  net  income, 
profits  at  least  sufficient  to  pay  all  of  the  annual  sums  bequeathed 
to  individuals  and  part  if  not  all  of  the  $10,000  to  be  paid  annually 
to  the  Hospital.  He  cannot,  of  course,  be  charged  with  the 
deliberate  consciousness  of  the  fact  that  his  direction  for  accumu- 
lation of  the  remainder  of  the  net  annual  income  ultimately 
would  come  into  conflict  with  the  provisions  of  The  Accumula- 
tions Act  and  I consider  it  of  no  little  significance  that  he 
expressly  forbade  the  only  beneficiary  which  in  his  mind  would 
have  any  interest  in  disputing  the  trustees’  determination  of  net 
annual  income,  namely,  the  Hospital,  from  attempting  to  raise 
such  a dispute.  I conclude  that  the  action  of  the  trustees  in 
dealing  with  the  problems  of  depreciation  is  to  be  considered 
under  the  terms  of  the  will  solely  and  purely  as  a business 
problem  in  the  light  of  the  very  wide  but  explicit  terms  conferring 
upon  them  the  authority  to  manage  and  carry  on  the  business. 
What  then  in  fact  did  they  do? 

I agree  with  Gale  J.  that  no  case  has  been  made  out  to 
demonstrate  that  prior  to  31st  May  1939  the  trustees  had  made 
excessive  charges  for  depreciation,  and  I adopt  unreservedly  his 
exhaustive  reasons  for  reaching  that  conclusion.  But  even  if  this 
conclusion  were  erroneous,  no  one  but  the  appellants  is  con- 
cerned and  they  have  no  valid  concern,  for  if  an  excessive  charge 
was  then  made  the  benefit  of  its  correction  would  not  accrue 
to  them  and  the  fact  of  its  having  been  made  would  not  entitle 
the  trustees  to  depart  from  their  duty  of  preserving  an  even 
hand  as  between  the  appellants  and  the  remaindermen  and  to 
recognize  effectively  the  undoubted  fact  that  depreciation  did 
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not  cease  magically  as  of  31st  May  1939:  Re  Armstrong  (1924), 
55  O.L.R.  639.  There  is  no  suggestion  that  the  trustees  acted 
dishonestly  or  in  bad  faith  or  pursuant  to  bad  advice  or  that 
they  indulged  in  errors  of  computation;  indeed  there  is  ample 
evidence  that  what  they  did  was  prudent,  sound  and  reasonably 
within  the  dictates  of  accepted  business  procedure  and  principles. 
All,  then,  that  really  can  be  charged  against  the  trustees  on  this 
phase  of  the  matter  is  this, — that  having  acted  prudently  and 
reasonably  in  making  the  allocation  which  they  did  make  for 
depreciation  before  determining  in  each  year  the  net  income 
from  the  newspaper  business,  they  now  must  treat  everything 
which  they  then  did  in  that  manner  as  having  been  done  by  way 
of  estimate  only  and  upon  a purely  temporary  basis  and  further 
that  they  now  must  reverse  everything  so  done  and  re-determine, 
nunc  pro  tunc  as  it  were,  for  each  year  during  the  period,  the 
net  annual  income  of  the  business  for  that  year — for  that  deter- 
mination in  each  year  and  for  each  year  was  one  of  the  trusts 
imposed  upon  them  and  they  could  not  escape  from  it. 

I think  the  reasoning  in  support  of  this  claim  is  grounded 
upon  two  fundamental  errors.  The  first  of  these  errors,  to  me, 
seems  so  manifest  as  to  require  little  elaboration;  the  error  lies 
in  complete  failure  to  apply  the  plain  terms  of  the  will  itself. 
Not  only  has  the  testator  omitted  to  confer  any  such  power  or 
authority  upon  the  trustees  (it  would  have  been  a simple  matter, 
however  illogical,  for  him  to  do  so  had  he  so  desired),  but  the 
actual  provisions  he  did  make  are  in  direct  conflict  with  any 
such  power  or  authority.  In  clear,  crisp  terms  the  testator 
directed  his  trustees  “annually”  to  determine  the  net  income 
of  the  business  and,  having  made  such  determination,  to  pay  out 
or  apply  such  net  annual  income  in  various  ways.  Obviously  if 
any  of  the  funds  of  the  newspaper  business  were  to  be  resorted 
to  for  the  purpose  of  making  any  of  the  payments  directed  to 
be  made,  “net  annual  income”  first  had  to  be  determined.  The 
matter  was  not  kept  in  a state  of  uncertainty;  it  was  not  the  net 
income  for  the  whole  period  which  was  to  be  dealt  with;  there 
was  to  be  no  postponement  beyond  any  year  of  either  determina- 
tion or  payment;  the  trustees  were  directed  specifically  as  a 
matter  of  duty  to  come  to  an  annual  determination  and  con- 
sequent thereon  to  proceed  to  make  distribution  of  net  annual 
income.  Any  other  procedure,  particularly  that  suggested  here, 
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is  now  and  would  have  been  at  variance  with  the  clear  and 
unambiguous  terms  of  the  will  itself  and  in  direct  violation  of 
those  terms. 

The  other  equally  fatal  error  would  seem  to  be  in  appellants’ 
conception  of  the  nature  of  depreciation  itself;  they  appear  to 
regard  it  as  a matter  of  value,  which  view  to  me  is  unsound 
fundamentally.  Depreciation  is  not  to  be  measured  as  the  differ- 
ence between  realization  price  or  appraised  value  at  any  given 
moment,  on  the  one  hand,  and  cost  or  appraisal  at  some  previous 
period,  on  the  other.  The  play  of  supply  and  demand,  the  prev- 
alence at  a given  moment  of  so-called  good  times  or  bad  times 
from  a business  point  of  view,  inflation  or  lessening  of  the  amount 
of  goods  or  services  that  the  monetary  unit  will  buy,  are  all 
factors,  and  this  by  no  means  exhausts  the  list  of  such  factors, 
which  play  an  important  part  in  the  determination  at  that  point 
of  sale  price.  Many  of  these  factors  are  equally  important  in 
the  making  at  any  given  time  of  an  appraisal  on  the  basis,  say, 
of  replacement  value  of  buildings,  machinery  and  fixtures  ‘‘new” 
or  replacement  value  “new  less  depreciation”.  Depreciation  as 
charged  in  the  carrying  on  of  a business  in  essence  is  the  periodi- 
cal, recurring  allocation,  as  an  expense  of  the  business,  of  part 
of  the  cost  of  capital  assets  used  in  that  business  in  recognition, 
while  such  assets  may  still  function  in  the  business,  of  the 
progressive  shortening  in  their  economic  or  useful  life.  The 
definition  is  my  own  but  it  is  not,  I think,  substantially  different 
from  others  which  come  to  us  from  competent  sources,  of  which 
I choose  the  definition  issued  in  May  1944  by  the  Committee  on 
Accounting  Procedure,  American  Institute  of  Accountants: 

“Depreciation  accounting  is  a system  of  accounting  which 
aims  to  distribute  the  cost  or  other  basic  value  of  tangible  capital 
assets,  less  salvage  (if  any),  over  the  estimated  useful  life  of 
the  unit  (which  may  be  a group  of  assets)  in  a systematic  and 
rational  manner.  It  is  a process  of  allocation,  not  of  valuation. 
Depreciation  for  the  year  is  the  portion  of  the  total  charge  under 
such  a system  that  it  is  allocated  to  the  year.  Although  the 
allocation  may  properly  take  into  account  occurrences  during 
the  year,  it  is  not  intended  to  be  a measurement  of  the  effect  of 
all  such  occurrences.” 

By  way  of  illustration  of  these  definitions  I pose  two  ex- 
amples. First  there  may  be  considered  the  example  of  an  auto- 
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mobile  of  popular  make  purchased  new  and  of  current  model  in 
1939.  It  is  common  knowledge  that  the  manufacture  and  sale 
of  new  automobiles  for  civilian  purposes  was  greatly  restricted, 
if  not  altogether  prohibited,  for  several  years  during  the  last 
Great  War  and  in  consequence  the  demand  for  and  price  of  used 
automobiles  was  greatly  enhanced.  Therefore  it  was  not  un- 
common, as  late  as  1949,  to  see  displayed  in  the  daily  newpapers 
lengthy  advertisements  listing  used  cars  for  sale  at  prices  approx- 
imating, if  not  exceeding,  the  original  purchase-price  of  such 
vehicles  when  new  and  of  current  model  before  the  war.  Could 
it  reasonably  be  said  that  these  automobiles  during  the  several 
years  of  their  use  had  not  undergone  substantial  diminution  in 
the  length  of  their  useful  or  economic  life,  that  is  to  say,  that 
they  had  suffered  no  depreciation?  Yet  such  was  the  extent  of 
the  demand  and  the  scarcity  of  the  supply  that  there  appeared 
to  be  little  or  no  reduction  in  dollar  value.  That  depreciation, 
nevertheless,  had  taken  its  toll,  becomes  even  clearer,  I think,  if 
the  situation  as  to  these  automobiles  is  compared  with  that  of 
others  of  respectively  the  same  newness,  model  and  time  of 
manufacture  which,  instead  of  being  put  to  use  throughout  the 
years,  had  been  carefully  preserved  in  storage;  these  stored 
automobiles  might  or  might  not  have  sold  for  more  than  those 
which  had  been  put  to  use,  but  obviously  they  still  would  have 
had  left  within  them,  because  of  their  preservation  out  of  use, 
a much  greater  remaining  economic  or  useful  life. 

As  a second  example  there  may  be  considered  a tangible 
capital  asset  purchased  in  so-called  normal  times,  used  for  a 
period  of  years  and  then  sold  in  a time  of  inflation.  Conceivably, 
that  asset  sold  when  there  was  but  little  left  of  its  useful  life 
might  bring  an  inflated  price  even  exceeding,  in  terms  of  the 
monetary  unit  of  exchange,  its  original  cost-price  new.  The  asset, 
in  these  circumstances,  would  have  been  sold  for  a price  result- 
ing, in  terms  of  the  monetary  unit  of  exchange,  in  a capital  gain 
even  although  in  the  meantime  it  had  been  the  subject  of  much 
depreciation. 

Much  has  been  said  concerning,  and  great  emphasis  has  been 
laid  upon,  the  price  at  which  this  newspaper  business,  including 
the  assets  used  therein,  was  sold  at  the  end  of  the  period.  The 
fact  that  the  sale  price  was  substantially  higher  than  the  dollar 
value  of  those  assets  as  reflected  on  the  books  of  the  company 
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is  seized  upon  as  demonstrating  that  no  depreciation  actually 
had  been  incurred  during  the  period.  While  depreciation  is  not  a 
matter  of  valuation  to  be  measured  by  the  extent  to  which  sale 
price  may  exceed  or  fall  short  of  book  value  as  reflected  by 
appraisal  or  cost,  it  is  interesting  but  not  surprising  to  note 
that  we  were  referred  to  no  evidence  to  show  what  the  realization 
on  sale  would  have  been  had  the  buildings,  machinery  and  equip- 
ment at  the  time  of  sale  all  been  completely  new  with  all  of  their 
economic  life  ahead  of  them. 

For  the  reasons  I have  stated  and  those  so  ably  and  ex- 
haustively set  forth  in  the  judgment  appealed  from,  which  I 
adopt,  I think  the  appellants’  contention  on  this  aspect  of  the 
appeal  has  no  merit.  While  I am  supported  in  that  conclusion 
by  Re  Crabtree;  Thomas  v.  Crabtree  (1912),  106  L.T.  49  and 
Re  Rose’s  Will,  14  M.P.R.  223,  [1940]  1 D.L.R.  139,  the  will 
presently  under  review  confers  far  wider  powers  and  discretion 
upon  the  trustees  than  were  present  in  those  authorities.  I there- 
fore hold  that  the  testator  has  plainly  indicated  in  his  will  that 
the  trustees  were  to  apply  accepted  business  principles  in  their 
determination  of  net  annual  income  from  the  newspaper  business 
and  that  they  were  to  deal  with  this  duty  and  obligation  as  an 
annual  business  problem.  I am  further  of  the  opinion  that  the 
net  annual  profits  thus  to  be  determined  could  only  be  ascertain- 
ed after  proper  and  reasonable  charges  for  depreciation,  that  the 
annual  charge  made  by  the  trustees  was  a final  and  not  an 
interim  charge,  upon  which  were  consequent  the  annual  pay- 
ments directed  to  be  made  and  the  application  of  the  general 
income  of  the  estate. 

Much  of  what  already  has  been  said  is  pertinent  to  the 
contention  that,  in  any  event,  depreciation  on  buildings  cannot 
in  law  properly  be  charged  as  against  the  appellants.  There  is  no 
absolute  rule  of  law  in  this  Province  to  this  effect  which  can 
prevail  against  the  provisions  of  the  will.  It  is  apparent  under 
those  provisions  that  the  testator  treated  the  buildings  in  which 
the  business  was  carried  on  as  part  of  the  business  itself  and 
this  is  borne  out  by  the  facts  as  well:  Re  Rose’s  Will,  supra. 

I have  said  that  with  respect  to  depreciation  the  trustees 
were  confronted  under  the  terms  of  the  will  with  an  annual 
business  problem  to  be  determined  as  such  in  their  discretion. 
Authority  is  not  lacking  that  even  if  the  direction  to  carry  on 
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the  business  were  couched  in  much  more  general  terms  than 
actually  is  the  case,  the  trustees  as  a matter  of  duty  should 
have  done  exactly  what  they  did  do:  Davison  v.  Gillies  (1879), 
16  Ch.  D.  347n;  Glasier  v.  RoUs  (1889),  42  Ch.  D.  436. 

Moreover,  I have  dealt  with  the  problem  thus  far  upon  the 
assumption  that  the  appellants  have  every  right  to  question  the 
exercise  of  the  trustees’  discretion.  In  the  circumstances  here 
present,  I do  not  think  they  actually  have  any  such  right  except 
that  they  are  entitled  to  demonstrate,  if  they  can,  that  according 
to  some  rule  of  law  they  are  entitled  to  income  from  the  business 
for  the  period  in  question  free  from  any  charge  for  depreciation. 
Since  the  problem  was  an  annual  business  problem  to  be  solved 
by  the  trustees  in  their  “absolute  control  and  management”  of 
the  business  “free  from  interference  of  any  other  person  or 
persons”,  and  since  admittedly  the  trustees  did  not  act  dis- 
honestly or  in  bad  faith  or  pursuant  to  bad  advice  and  did  not 
indulge  in  errors  of  computation,  the  appellants,  subject  to  the 
qualification  I have  mentioned,  have  established  no  legal  ground 
of  complaint.  This  brings  me  to  a consideration  of  the  relevancy 
to  the  case  of  The  Accumulations  Act,  R.S.O.  1950,  c.  4. 

The  provisions  of  that  Act,  in  my  opinion,  really  have  no 
application.  It  was  the  remainder  of  “net  annual  income”  which 
was  to  be  accumulated.  Sufficient  already  has  been  said  con- 
cerning the  necessity  for  allocating  depreciation  annually  as  an 
expense  of  the  business  so  that  “net  income  properly  divisible 
as  profits”  could  be  determined.  It  was  that  net  income  which 
was  directed  to  be  accumulated  in  part  and  it  was  that  accumula- 
tion and  that  alone  which  was  declared  by  the  order  of  McTague 
J.  to  be  in  violation  of  the  Act  after  31st  May  1939  and  until  the 
death  of  the  testator’s  widow.  Similar  questions  arose  years  ago 
in  England.  The  authorities  are  conveniently  collected  in  In  re 
Gardiner;  Gardiner  v.  Smith,  [1901]  1 Ch.  697. 

The  respondents  point  to  the  order  on  the  passing  of  the 
accounts  of  the  executors  and  trustees  made  by  His  Honour 
Judge  Barton  with  respect  to  the  period  from  31st  May  1939  to 
31st  December  1944  and  say  that  since  no  question  was  raised 
by  the  appellants  before  Judge  Barton  concerning  the  action  of 
the  trustees  in  allocating  depreciation  in  any  of  the  years  covered 
by  the  period  then  under  review,  the  appellants  are  precluded 
from  now  raising  any  such  question  and  submit  in  support  of 
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their  submission  such  authorities  as  Re  Knowles,  [1938]  O.R. 
369,  [1938]  3 D.L.R.  178  and  Leonard  and  Hall  v.  Crown  Trust 
and  Guarantee  Company,  [1949]  O.R.  678,  [1949]  3 D.L.R.  815. 
I find  it  unnecessary  to  consider  that  submission. 

In  all  respects  the  appeal  fails  and  should  be  dismissed.  All 
parties  may  have  their  costs  of  the  appeal  out  of  the  estate, 
those  of  the  executors  and  trustees  as  between  solicitor  and  client. 
The  Queen  Elizabeth  Hospital,  The  Infants’  Home  and  Infirmary 
and  The  Grand  Lodge  of  Ancient,  Free  and  Accepted  Masons 
should  have  their  costs  as  costs  of  one  party  only,  regard  being 
had  upon  taxation  to  the  fact  that,  among  these  three,  counsel 
for  The  Queen  Elizabeth  Hospital  remained  in  attendance 
throughout  the  argument  while  counsel  for  the  other  two  were 
present  merely  at  the  opening  of  the  appeal. 

Mackay  J.A.  {dissenting)  agrees  with  Laidlaw  J.A. 

Gibson  J.A.  agrees  with  Aylesworth  J.A. 

Appeal  dismissed,  Laidlaw  and  Mackay  JJ.A.  dissenting. 

Solicitors  for  the  executors  of  the  will  of  Jessie  E.  Cameron, 
appellants:  Bicknell,  Cameron  & Chisholm,  Toronto, 

Solicitors  for  the  executrix  of  the  will  of  Irving  Earle  Robert- 
son, appellant:  Holmested,  Sutton,  Hill  & Kemp,  Toronto, 

Solicitors  for  the  trustee  of  the  estate  of  John  Sinclair 
Robertson,  appellant:  Macdonald  & Macintosh,  Toronto, 

Solicitors  for  the  appointed  trustees,  respondents:  Blake, 
Anglin,  Osier  & Cassels,  Toronto. 

Solicitors  for  the  executors  and  trustees:  McMaster,  Mont- 
gomery, Steele,  Willoughby,  McKinnon  & MacKenzie,  Toronto, 
Solicitors  for  Grand  Lodge,  A.  F.  d A.  M.:  Kilmer,  Rumball, 
Gordon,  Beatty  & Dean,  Toronto. 

Solicitors  for  The  Infants  Home  and  Infirmary:  Borden, 
Elliot,  Kelley,  Palmer  d Sankey,  Toronto. 

Solicitors  for  the  Queen  Elizabeth  Hospital:  Clark,  Gray, 
Baird  d Cawthorne,  Toronto. 
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[COURT  OF  APPEAL.] 

Composers^  Authors  and  Publishers  Association  of  Canada,  Limited 
V.  Associated  Broadcasting  Company  Limited  et  al. 

Copyright  — Infringement  — Exemptions  — Public  Performance  by 
Means  of  “gramophone’'  — Records  Played  in  Central  Control- 
room  and  Reproduced  in  Premises  of  Contract  Subscribers  — The 
Copyright  Amendment  Act,  1931  {Can.),  c.  8,  s.  10B(6)(a)^  as  en- 
acted by  1938,  c.  27,  s.  4. 

The  defendant  company  supplied  to  its  customers,  under  contract,  a 
service  known  as  “Music  by  Muzak”,  whereby  records  were  played  in 
the  company’s  control-room  and  sounds  therefrom  were  reproduced 
over  loud-speakers  in  the  subscribers’  premises,  electrical  impulses 
being  transmitted  from  the  company’s  premises  to  those  of  the  sub- 
scribers over  the  wires  of  a telephone  company. 

Held,  performance  in  this  manner  and  by  the  use  of  this  equipment  was 
not  a “performance  by  means  of  . . . [a]  gramophone”  within  the 
meaning  of  s.  10B(6)(a)  of  The  Copyright  Amendment  Act,  1931,  as 
enacted  in  1938,  and  the  defendants  were  therefore  not  entitled  to 
play  copyright  works  without  the  payment  of  royalties. 

Judgment  of  Schroeder  J.,  [1951]  O.R.  101,  reversed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Schroeder 
J.,  [1951]  O.R.  101,  11  Fox  Pat.  C.  116,  14  C.P.R.  811,  dismissing 
the  action.  The  facts  are  fully  stated  in  the  reasons  for  judg- 
ment. 

5th  to  8th  June  1951.  The  appeal  was  heard  by  Roach^ 
Hope  and  Bowlby  JJ.A. 

H.  E.  Manning,  K.C.  (D.  W.  Falconer,  with  him),  for  the 
plaintiff,  appellant:  Although  the  trial  judge  found  that  the 

instrumentalities  used  by  the  defendants  constituted  a “gramo- 
phone” within  the  meaning  of  s.  10B(6)(a)  of  The  Copyright 
Amendment  Act,  1931  (Can.),  c.  8,  as  enacted  by  1938,  c.  27,  s.  4, 
the  instrumentalities  used  by  the  defendant  company  (hereafter 
called  “A.B.C.”)  were  not  a gramophone  within  the  ordinary 
and  natural  meaning  of  that  word.  In  respect  of  each  one  of 
the  musical  works  in  question  there  were  at  least  three  simul- 
taneous public  performances  at  three  distinct  and  separate  places 
belonging  to  the  defendants  other  than  A.B.C.,  and  these  were 
not  performances  by  means  of  the  instrumentalities  in  the 
control-room  of  A.B.C. : Performing  Right  Society  Limited  v. 

Hammond's  Bradford  Brewery  Company,  Limited,  [1934]  Ch. 
121  at  128,  134,  135,  136,  139;  Mellor  et  al.  v.  Australian  Broad- 
casting Commission,  [1940]  A.C.  491,  [1940]  2 All  E.R.  20  at  23; 
Buck  et  al.  v.  Jewell-La  Salle  Realty  Company  (1931),  283  U.S. 
191;  Messager  v.  British  Broadcasting  Company,  Limited,  [1927] 

2 K.B.  543,  reversed  [1928]  1 K.B.  660;  Canadian  Performing 
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Right  Society  {Ltd,)  v.  The  Ford  Hotel  Co.  of  Montreal,  {Ltd.), 
73  Que.  S.C.  18,  [1935]  2 D.L.R.  391. 

Every  device  that  extends  the  range  of  sound  is  a different 
instrumentality  and  widens  the  exemption.  If  one  puts  a 
separate  loud-speaker  in  a different  place  one  has  a separate 
reproduction.  The  sounds  from  the  second  loud-speaker  are 
different  sounds  from  those  from  the  gramophone,  and  are 
differently  reproduced.  It  must  be  decided  whether  a reproduc- 
tion by  an  extension  and  a loud-speaker  constitutes  a separate 
performance.  In  this  respect  it  is  interesting  to  look  at  the 
French  law  of  performing  rights,  which  recognizes  the  separate 
identity  of  an  original  performance  from  that  picked  up  and 
transmitted  by  the  radio,  which  is  considered  a secondary  per- 
formance. The  French  also  consider  that  there  are  as  many 
tertiary  performances  as  there  are  instrumentalities,  whether 
they  are  separate  receivers  or  merely  separate  loud-speakers 
from  the  same  receiving  set. 

It  is  the  essence  of  copyright  law  that  every  time  one  has  by 
independent  means  a reproduction  of  sound  one  has  a new  per- 
formance, and  it  is  a separate  performance  regardless  of  the  fact 
that  it  could  not  exist  but  for  the  original  performance.  It  may 
be  an  infringement  even  if  the  original  performance  is  licensed 
or  exempted.  It  makes  no  difference  in  this  connection  whether 
the  reproductions  are  in  different  buildings,  or  in  different  rooms 
in  the  same  building. 

The  individual  defendants  were  not  owners  or  users  of  a 
gramophone.  They  separately  used  installations  in  their  own 
premises  not  known  or  described  as  “gramophones”  or  “phono- 
graphs” or  by  any  other  synonymous  term.  The  broadcasting 
cases  show  that  even  if  the  original  performance  was  exempt, 
extension  of  that  performance  to  different  premises  is  not 
exempt:  Performing  Right  Society  Limited  v.  Hammond’s 

Bradford  Brewery  Company,  Limited,  supra;  Mellor  et  al.  v. 
Australian  Broadcasting  Commission,  supra;  Messager  v.  British 
Broadcasting  Company,  Limited,  supra;  Canadian  Performing 
Right  Society  {Ltd.)  v.  The  Ford  Hotel  Co.  of  Montreal,  {Ltd.), 
supra;  Performing  Right  Society  Ltd.  v.  Camelo  (1936),  80  Sol. 
Jo.  1015.  In  the  last  of  these  cases  it  was  held  that  there  was  a 
performance  wherever  the  music  was  audible  to  a listener  as  a 
musical  work. 
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The  trial  judge  misdirected  himself  in  extending  the  meaning 
of  the  words  “gramophone”  and  “phonograph”  to  cover  instru- 
mentalities of  a similar  character  never  so  known  or  described. 
The  dictionary  definitions  all  speak  of  a gramophone  or  phono- 
graph as  being  “an  instrument”  or  “a  device”,  and  never  use 
these  words  in  the  plural.  Section  10B(6)  (a)  exonerates  only  in 
respect  of  “any  . . . gramophone”,  again  employing  the  singular. 
Also,  it  exonerates  only  the  “user”  of  the  instrument.  It  does 
not  contemplate  a multiplicity  of  “users”  of  separate  and  dis- 
tinguishable instruments.  Here  there  were  at  least  190  separate 
sets  of  devices  which  could  be,  but  were  not  necessarily,  tied  in 
with  a central  device,  and  were  or  were  not  operated  at  the 
choice  of  190  different  people  in  as  many  different  places. 

The  instrumentalities  used  by  the  defendants  other  than 
A.B.C.  are  within  the  definition  of  “telephone”  in  The  Shorter 
Oxford  Dictionary,  1933.  Part  of  the  so-called  gramophone  was 
provided  by  The  Bell  Telephone  Company  of  Canada  on  lease. 
This  company  is  subject  in  respect  of  its  tolls  to  the  Transport 
Board,  and  otherwise  under  s.  373  of  The  Railway  Act,  R.S.C. 
1927,  c.  170,  as  amended,  is  subject  to  restrictions.  Surely  no 
“gramophone”  within  the  meaning  of  s.  10B(6)(a)  ever  fell 
within  that  category. 

It  is  the  duty  of  the  Court  in  this  action  to  determine,  without 
the  opinion  of  experts,  what  instruments,  if  any,  other  than  those 
that  in  1938  were  known,  described  and  dealt  with  under  the 
name  “gramophone”  are  included  in  that  word  as  used  in  s. 
10B(6)(a);  and,  having  done  so,  to  determine  on  the  evidence 
whether  the  sum  total  of  the  instrumentalities  employed  by  the 
defendants  constituted  such  an  instrument. 

The  learned  trial  judge  also  erred  in  holding  that,  notwith- 
standing the  separation  of  the  component  instrumentalities  of 
A.B.C. , it  was  at  the  times  and  places  in  question  providing  a 
public  performance  “by  means  of  . . . [a]  gramophone”,  and 
that  the  same  could  be  said  of  its  co-defendants. 

Copyright  law  recognizes  multiple  performances,  none  of 
which  is  immediately  made  by  any  instrumentality  in  the 
premises  of  the  first  person  — the  sounds  reproduced  are  differ- 
ent sounds  from  the  sounds,  if  any,  originally  produced:  Buck 
et  al.  V.  Jewell-La  Salle  Realty  Company,  supra;  Messager  v. 
British  Broadcasting  Company,  Limited,  supra;  Mellor  et  al.  v. 
Australian  Broadcasting  Commission,  supra. 
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The  purpose  and  object  of  s.  10B(6)(a)  are  set  out  in 
Canadian  Performing  Right  Society,  Limited  v.  Vigneux  et  al., 
[1942]  Ex.  C.R.  129  at  136,  2 Fox  Pat.  C.  179,  2 C.P.R.  59, 
[1942]  3 D.L.R.  449,  affirmed  with  a variation  [1943]  S.C.R.  348, 
3 Fox  Pat.  C.  77,  2 C.P.R.  251,  [1943]  3 D.L.R.  369,  which  was 
reversed  [1945]  A.C.  108,  [1945]  1 All  E.R.  432,  4 Fox  Pat.  C. 
183,  4 C.P.R.  65,  [1945]  2 D.L.R.  1. 

The  evidence  shows  that  the  principal  recordings  used  by 
A.B.C.  were  not  available  at  retail  stores  in  1938,  and  are  not 
now  available,  for  use  on  gramophones  sold  to  the  public.  They 
are  called  transcriptions  to  distinguish  them  from  ordinary 
records,  and  are  played  with  a different  needle.  “Gramophone” 
as  first  used  in  subs.  6(a)  as  a noun  must  have  the  same  meaning 
as  in  the  expression  “gramophone  manufacturers”.  To  give  the 
words  a different  meaning  would  impose  an  unnatural  construc- 
j tion  on  the  subsection.  A “manufacturer”  is  defined  as  one  who 

I owns  a factory,  and  the  gramophone  exempted  must  be  one  that 

I is  made  in  a factory.  The  totality  of  devices  here  in  question 

I were  never  made  by  a “gramophone  manufacturer”.  All  the 

devices  other  than  those  in  the  control-room  of  A.B.C.  were 
I commonly  sold  by  manufacturers  of  radio  receiving  sets  and  their 
I jobbers,  and  not  necessarily  by  “gramophone  manufacturers”. 

I No  factory  in  the  world  could  produce  the  totality  of  these  in- 
I strumentalities  in  their  combined  form. 

I The  trial  judge  was  in  error  in  concluding  that  the  law  pro- 
j tected  subsequent  extensions  to  devices  scientifically  comparable 

I with  those  known  in  1938  as  gramophones.  The  general  rule 

I quoted  by  the  trial  judge,  at  p.  112,  from  Maxwell  on  The  Inter- 

j pretation  of  Statutes,  9th  ed.  1946,  p.  55,  does  not  extend  as  far 
I as  the  trial  judge  carries  it.  It  applies  only  to  cases  where  there 
i is  a true  genus,  not  where  one  article  is  a species  of  a larger 
1 class,  and  it  applies  only  when  the  context  shows  that  it  was 
I intended  to  apply:  The  Attorney -General  v.  The  Edison  Tele- 
j yhone  Company  of  London  {Limited)  (1880),  6 Q.B.D.  244. 
j No  other  text- writer  states  such  a rule  in  general  terms;  the 
I nearest  approach  is  to  be  found  in  Odgers,  Construction  of  Deeds 
and  Statutes,  1939,  p.  167.  It  is  irrelevant  that  devices  such  as 
those  used  by  A.B.C.  for  profit  were  scientifically  known  in  1938; 
there  is  no  evidence  that  they  were  then  known,  or  are  now 
known,  as  “gramophones”  or  “phonographs”.  The  trial  judge 
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erroneously  departed  from  the  rule  of  strict  construction  of 
statutes  taking  away  property  rights:  the  Vigneux  case,  supra, 
[1943]  S.C.R.  at  365  (not  disagreed  with  in  this  respect  on 
appeal,  [1945]  A.C.  at  123);  Managers  of  the  Metropolitan 
Asylum  District  v.  Hill  et  al.  (1881),  6 App.  Cas.  192  at  208; 
Hughes  v.  The  Chester  and  Holyhead  Railway  Company  (1861), 
3 DeG.  F.  & J.  352  at  361,  45  E.R.  914.  For  the  rules  as  to  the 
construction  of  exceptions  see  31  Halsbury,  2nd  ed.  1938,  p.  485; 
Sowerhy  v.  Smith  (1874),  L.R.  9 C.P.  524  at  532;  Duke  of 
Devonshire  et  al.  v.  O’Connor  (1890),  24  Q.B.D.  468  at  474. 

Record-players  became  common  in  about  1935  to  1938,  and 
Parliament  thereafter  recognized  the  distinction  between 
“phonographs”  and  “record  playing  devices”:  see  The  Special 
War  Revenue  Act  Amendment  Act,  1940-41  (Can.),  c.  1,  sched. 
1,  item  5;  The  Special  War  Revenue  Act  Amendment  Act,  1940- 
41  (Can.),  c.  27,  s.  1,  sched.  1,  item  5. 

Clearly,  if  it  was  necessary  for  purposes  of  taxation  to  add 
“record  playing  devices”  because  they  were  not  “phonographs”, 
even  more  must  “transcription  turntables”  be  regarded  as  differ- 
ent. 

The  trial  judge  approached  the  problem  involved  from  the 
point  of  view  of  identity  of  newly-evolved  processes,  some  of 
which  had  received  new  names.  The  point  in  copyright  law  is 
not  identity  of  origin  of  process,  but  of  performance  at  the  place 
of  acoustic  reproduction.  The  trial  judge’s  conclusion  that  the 
instrumentalities  employed  by  the  defendants  constituted  a 
gramophone  is  the  result  of  an  unwarranted  assumption  that 
things  that  achieve  identical  or  similar  results  must  be  known 
by  the  same  name:  Re  Calcus  Co.  Ltd.,  57  O.L.R.  272  at  276, 

[1925]  3 D.L.R.  809. 

There  was  no  “gramophone”  in  the  premises  of  any  of  the 
individual  defendants,  and  none  could  be  used  there  by  any  per- 
son to  produce  the  sounds  that  were  heard.  Neither  was  there 
performance  elsewhere  than  on  its  premises:  The  Copyright 

Act,  R.S.C.  1927,  c.  32,  s.  3(1),  as  amended  by  1931,  c.  8,  s.  3; 
Mellor  et  al.  v.  Australian  Broadcasting  Commission,  supra. 

H.  G.  Fox,  K.C.  {R.  H.  Sankey,  K.C.,  with  him),  for  the 
defendants,  respondents:  I agree  that  the  rights  of  authors  and 

composers  should  be  protected,  but  only  with  due  regard  to  the 
rights  of  the  public.  Parliament  passed  s.  10B(6)  (a)  to  protect 
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tea-shops,  restaurants  and  places  other  than  theatres  against 
demands  for  fees,  charges  or  royalties  by  the  owners  of  copy- 
right. The  defendants  in  this  action  are  of  the  very  class  that 
the  legislation  was  designed  to  protect. 

The  sole  point  for  determination  on  this  appeal  is  whether  or 
not  the  instrumentalities  constitute  a ‘‘gramophone”  within  the 
meaning  of  s.  10B(6)  (a).  The  location  of  the  instrumentalities 
is  completely  irrelevant;  according  to  the  section  it  is  the  place 
of  the  performance  that  is  important.  The  only  question  is 
whether  the  performance  is  “by  means  of  . . . [a]  gramophone”. 

The  difference  between  a record  and  a transcription  is  one  in 
name  only,  and  there  can  be  no  doubt  that  the  instrumentalities 
here  are  all  within  the  term  “gramophone”.  It  cannot  be  that 
Parliament  intended  to  restrict  the  meaning  of  this  word  to  a 
purely  mechanical  instrument.  The  evidence  clearly  shows  that 
electrically-operated  instrumentalities  of  the  type  here  under 
consideration  came  into  public  use  in  the  early  1930’s,  and  the 
Court  can  take  judicial  notice  of  the  fact  that  radio  broadcasting 
was  in  general  use  at  least  as  early  as  that.  It  is  absurd  to 
suggest  that  Parliament,  in  enacting  the  subsection  in  1938, 
intended  to  exonerate  public  performance  by  radio  receiving  sets, 
the  most  modern  form  of  reproduction  at  that  time,  but  that  in 
respect  of  “gramophones”  it  meant  qnly  outmoded  and  anti- 
quated instrumentalities,  and  did  not  intend  to  include  those 
which  were  developed  hand-in-hand  with  radio. 

Even  if  these  instrumentalities  had  been  unknown  in  1938 
(which  they  demonstrably  were  not)  they  would  still  be  em- 
braced within  the  language  of  the  subsection,  in  view  of  its 
purpose,  on  the  principle  of  The  Attorney -General  v.  The  Edison 
Telephone  Company  of  London  (Limited)  (1880),  6 Q.B.D.  244 
at  256. 

It  has  been  argued  that  what  we  are  using  is  a telephone,  but 
this  is  not  so  for  two  reasons:  (1)  a telephone  is  used  for 

speech  transmission  and  nothing  else;  and  (2)  a telephone  in 
essence  is  designed  for,  and  must  operate  in,  a two-directional 
field.  Our  instrumentalities  can  operate  in  one  direction  only, 
and  they  cannot  transmit  speech  at  all.  Counsel  for  the  appel- 
lant asks  the  Court  to  reject  all  aids  in  the  construction  of  s. 
10B(6)(a),  and  to  construe  the  word  “gramophone”  according 
to  the  common  meaning  of  the  word,  but  in  his  argument  in 
respect  of  a “telephone”  he  himself  relies  upon  The  Railway  Act. 


328 


Ontario  Reports. 


[1952] 


The  word  “gramophone”  should  be  considered  from  all 
angles,  and  not  merely  according  to  its  meaning  in  ordinary 
parlance.  As  an  aid  in  answering  the  question  in  this  case  the 
history  of  the  word  “gramophone”  and  of  other  related  or 
synonymous  words  is  important,  and  the  definitions  appearing  in 
standard  dictionaries  and  works  of  reference  should  be  con- 
sidered: Coca-Cola  Company  of  Canada,  Limited  v.  Pepsi-Cola 
Company  of  Canada,  Limited,  [1942]  2 W.W.R.  257,  [1942]  1 
All  E.R.  615,  2 Fox  Pat.  C.  143,  1 C.P.R.  293,  [1942]  2 D.L.R. 
657.  The  history  of  the  word  “gramophone”  and  its  synonyms 
is  traced  in  In  re  Gramophone  Company's  Application,  [1910]  2 
Ch.  423. 

There  are  four  points  of  similarity  between  the  ordinary 
gramophone  or  phonograph  and  the  instrumentalities  used  by 
us:  (1)  identity  of  parts;  (2)  identity  of  sequence  of  parts; 

(3)  identity  of  combination,  and  (4)  identity  of  purpose  or  result. 
The  fact  that  the  loud-speaker  is  in  a different  room,  or  differ- 
ent premises,  cannot  make  a performance  cease  to  be  one  by 
gramophone.  What  the  statute  is  concerned  with  is  perform- 
ance, and  it  is  wholly  immaterial  where  the  instrumentalities  are 
placed.  The  subsection  is  designed  to  protect  the  providing  of 
music  by  gramophone  in  business  places  other  than  a theatre, 
and  all  that  we  do  is  to  provide  it  at  far  less  cost  than  would  be 
involved  if  there  were  a separate,  “one-package”  gramophone, 
with  records,  in  each  room.  The  fact  that  the  subsection  speaks 
of  “any  gramophone”  in  the  singular  is  of  no  significance:  The 
Interpretation  Act,  R.S.C.  1927,  c.  1,  s.  31(l)(j);  the  Vigneux 
case,  supra,  at  p.  354  ([1943]  S.C.R.). 

Counsel  for  the  appellant  seeks  to  distinguish  our  installa- 
tion from  a gramophone  by  calling  it  a “sound  system”.  The 
mere  addition  of  the  word  “system”  has  no  effect;  every  means 
of  sound  reproduction  may  be  called  a “system”,  having  a series 
of  instrumentalities  producing  a desired  result.  Counsel  directs 
your  attention  to  the  parts  rather  than  the  totality  of  the  means; 
it  is  our  contention  that  the  totality  constitutes  a gramophone; 
that  is,  their  assembly,  their  purpose  and  their  function.  [Roach 
J.A. : When  I turn  on  the  switch  in  my  house  and  obtain  electric 
current  I am  not  using  the  equipment  at  Niagara  Falls  by  which 
the  current  is  produced.]  The  moment  you  press  the  switch 
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you  use  all  the  instrumentalities  from  it  to  Chippewa — that  is 
what  you  pay  for.  Another  analogy  is  a street-car.  When  you 
step  into  a street-car,  pay  your  ticket  and  sit  down,  you  are 
paying  for  all  the  instrumentalities  back  to  the  power-house. 
My  clients,  when  they  flip  the  switch,  are  buying  music.  [Roach 
J.A.:  Suppose  189  loud-speakers  are  in  use,  and  one  more  is 

turned  on.  Does  the  190th  customer  use  that  which  is  already 
in  use?]  Yes;  he  is  an  added  user.  [Hope  J.A.:  The  question 

really  is  whether  that  person  is  giving  a public  performance  by 
means  of  a gramophone.]  Yes.  One  cannot  interpret  the  word 
“use”  in  vacuo. " Apply  the  deflnitions  in  Murray’s  New  English 
Dictionary  to  my  client  who  turns  on  the  switch.  He  is  using  it 
for  a purpose,  for  a profitable  end.  He  is  getting  music  and  is 
using  all  the  instrumentalities  involved. 

There  is  no  question  but  that  there  has  been  a public  per- 
formance within  the  meaning  of  The  Copyright  Act,  but  the 
point  is  what  happens  in  the  different  instrumentalities,  and 
where  does  the  reproduction  occur?  “Performance”  is  defined 
in  s.  2{q)  of  the  Act,  as  re-enacted  by  1931,  c.  8,  s.  2(3).  Before 
anything  can  be  a performance  it  must  be  audible.  There  is  a 
great  difference  in  copyright  law  between  a reproduction  and  a 
performance.  There  may  be  a reproduction  without  perform- 
ance because  it  cannot  be  heard.  The  reproduction  here  is  at 
the  point  of  the  needle,  and  there  is  a multiplicity  of  perform- 
ances. When  you  turn  the  knob  of  your  radio  music  flows  out. 
That  is  a private  performance  if  it  is  in  your  home,  but  never- 
theless a performance  under  the  statute.  Now  suppose  you 
turn  the  volume  control  far  down  but  not  off;  the  reproduction 
is  still  going  on  but  nothing  is  audible. 

Buck  et  al.  v.  Jewell-La  Salle  Realty  Company  (1931),  283 
U.S.  191;  Canadian  Performing  Right  Society  (Ltd.)  v.  The  Ford 
Hotel  Company  of  Montreal,  (Lfd.),  73  Que.  S.C.  18,  [1935]  2 
D.L.R.  391,  and  Performing  Right  Society  Limited  v.  Hammond’s 
Bradford  Brewery  Company,  Limited,  [1934]  Ch.  121,  establish 
these  propositions:  (1)  The  reception  of  a radio  broadcast  and 

its  translation  into  audible  sound  is  not  a mere  audition  of  the 
original  programme.  (2)  The  performance  in  the  radio  station 
is  comparable  to  the  performance  at  which  the  wax  record  is 
made.  (3)  The  impermanent  radio  waves  are  contrasted  with 
the  permanent  impression  on  the  wax  record.  (4)  Each  set  of 
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waves  needs  further  instrumentalities  to  reproduce  them.  [Roach 
J. A. : It  is  possible  to  record  a performance  without  reproducing 
it.]  Yes,  one  can  make  the  record  without  making  any  further 
use  of  it. 

All  reproduction  must  be  at  the  point  of  beginning;  every- 
thing thereafter  is  amplification.  It  is  suggested  for  the  appel- 
lants that  the  public  performance  here  was  not  a performance 
by  means  of  a gramophone  but  one  by  means  of  a loud-speaker, 
and  it  is  said  that  this  would  be  true  if  there  were  separate  loud- 
speakers attached  to  a radio  or  gramophone  contained  in  a 
cabinet.  But  a gramophone  or  radio  receiving  set  may  itself 
contain  more  than  one  loud-speaker,  bass  and  treble  operating 
against  each  other.  To  say  that  if  one  removes  the  loud-speaker 
from  the  cabinet  and  puts  it  at  the  other  side  of  the  room  the 
performance  is  not  by  radio  but  by  loud-speaker  is  the  reductio 
ad  absurdum.  It  cannot  make  any  difference  in  principle  whe- 
ther the  distance  separating  the  instrumentalities  is  ten  feet, 
one  mile  or  ten  miles.  In  any  case  the  reproduction  occurs  at 
the  point  of  contact  of  the  needle  with  the  groove,  and  every- 
thing else  is  amplification,  making  the  performance  audible. 
There  is  no  difference  in  operation  whether  the  loud-speaker  is 
in  the  cabinet  or  elsewhere;  in  either  case  it  is  connected  by 
wires,  and  the  only  difference  is  in  the  length  of  the  wires.  If 
the  loud-speaker  is  disconnected  nothing  will  happen  when  the 
switch  is  turned  on,  because  the  means  of  the  performance  is  not 
connected.  In  the  early  days  of  radio  it  was  quite  common  to 
have  the  loud-speaker  separate  from  the  cabinet.  Surely  it 
cannot  be  suggested  that  Parliament  did  not  intend  to  exonerate 
a set  of  that  type,  but  was  providing  only  for  the  most  modern 
sets,  with  all  the  instrumentalities  in  a single  cabinet.  All  that 
counsel  for  the  appellant  has  described  here  is  a gramophone 
with  a plurality  of  loud-speakers.  All  the  component  parts  and 
characteristics  are  those  of  a gramophone.  The  Ford  Hotel  case, 
supra,  is  the  counterpart  of  what  we  are  here  considering.  There 
it  was  held  that  where  the  hotel  operated  a master  radio  receiv- 
ing set  with  a separate  speaker  in  each  room  there  was  a public 
performance  at  each  outlet,  and  this  decision  was  followed  by  the 
enactment  of  s.  10B(6)  (a).  Can  we  not  assume  that  Parliament 
had  the  Ford  Hotel  case  in  mind?  It  is  an  inescapable  aid  in  the 
construction  of  the  subsection.  There  is  an  exact  parallel  in  the 
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instrumentalities,  with  the  substitution  of  a gramophone  for  a 
radio  receiving  set  as  the  point  of  origin. 

The  Imperial  Copyright  Act  of  1911  (c.  46),  from  which  ours 
is  copied,  even  to-day  contains  no  mention  of  radio,  but  radio 
communication  has  been  brought  within  the  Act  because  of  its 
forward-speaking:  Copinger  on  Copyright,  8th  ed.  1948,  p.  159. 
There  is  no  question  that  television  was  unknown  at  the  time  of 
passing  of  the  Act,  but  no  one  could  argue  that  it  is  not  within 
the  meaning  of  the  Act. 

Statutes  should  not  be  construed  to  take  away  rights  unless 
there  are  clear  words  to  that  effect:  In  re  Cuno;  Mansfield  v. 

Mansfield  (1889),  43  Ch.  D.  12.  In  interpreting  statutes  there 
are  three  important  rules:  (1)  The  intention  of  the  legislature 

must  predominate.  (2)  The  statute,  if  clear,  must  be  enforced. 
(3)  The  words  must  be  understood  in  the  sense  in  which  they 
best  harmonize  with  the  subject-matter,  object  and  purpose  of 
the  enactment. 

Copyright  is  not  a common  law  right  but  a creation  of 
statute.  Common  law  copyright  existed  until  publication,  but 
on  publication  the  author’s  rights  are  governed  by  statute: 
Security -First  National  Bank  of  Los  Angeles  v.  Republic  Pictures 
Corp.  (1951),  97  F.  Supp.  360.  In  the  early  days  copyright 
referred  only  to  physical  copies  of  a work;  it  had  nothing  to 
do  with  performing  rights,  which  were  completely  unprotected 
until  dramatic  copyright  was  recognized.  If  anything  is  to  be 
strictly  construed  it  must  be  performing  rights,  because  anything 
taken  from  the  owner  is  transferred  to  the  public:  McGregor 

V.  The  Canadian  Consolidated  Mines,  Limited  (1906),  12  B.C.R. 
116  at  118. 

H.  E.  Manning,  K.C.,  in  reply:  The  real  point  is  whether  at 
any  of  the  respondents’  premises  anyone  is  qualified  as  the 
owner  or  user  of  a gramophone — otherwise  there  is  no  exemp- 
tion. The  plain  intent  and  meaning  of  subs.  6(a)  is  to  exonerate 
only  if  the  user  at  the  place  of  performance  is  using  a gramo- 
phone, and  unless  that  can  be  established  absurdities  will  follow. 
There  is  no  exoneration  unless  the  owner  or  user  of  the  “gramo- 
phone” is  the  person  who  operates  it.  [Bowlby  J.A.  : What  do 
you  say  are  the  limits  of  the  words  “by  means  of”?]  They  are 
circumscribed  by  the  words  “owner  or  user”;  by  “use”  and 
“user”  Parliament  did  not  contemplate  remote  series  of  agencies. 
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Unless  one  has  at  the  place  of  performance  a gramophone,  one  is 
not  within  what  Parliament  contemplated. 

I do  submit  that  if  the  loud-speaker  is  taken  out  of  a gramo- 
phone it  is  no  longer  a gramophone.  It  is  not  within  the  com- 
mon understanding  of  that  word.  Things  that  produce  the  same 
result  are  not  the  same  thing  in  law.  If  the  respondents’  argu- 
ment is  correct  one  could  extend  wires  all  over  the  country,  and 
they  would  still  be  protected. 

The  real  crux  of  the  case,  as  has  been  said,  is  in  the  meaning 
of  the  word  “gramophone”,  and  my  whole  submission  is  that 
what  the  respondents  operate  is  a “sound  system”  but  not  a 
gramophone. 

Cur,  adv.  vult. 


5th  March  1952.  The  judgment  of  the  Court  was  delivered  by 


Roach  J.A.: — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  pronounced  by  Mr.  Justice  Schroeder  on  the  29th 
January  1951,  by  which  judgment  this  action  was  dismissed  with 
costs. 

At  all  times  material  to  the  action  the  plaintiff  was  the 
owner  of  that  part  of  the  copyright  in  the  musical  works  known 
as  “Moon  Glow”,  “Sophisticated  Lady”,  “April  Showers”,  “01’ 
Man  River”,  “Who”  and  “Make  Believe”  which  consists  in  the 
sole  right  to  perform  the  same  or  any  substantial  part  thereof 
in  public  throughout  the  Dominion  of  Canada. 

The  defendant  Associated  Broadcasting  Company  Limited, 
hereinafter  called  “A.B.C.”,  carries  on  the  business  of  providing, 
for  valuable  consideration,  musical  programmes  to  subscribers 
for  its  services  by  means  of  mechanical  and  electrical  instru- 
mentalities, which  will  be  described  in  reasonable  detail  later. 

The  defendant  Reibstein  is  the  licensee  and  operator  of  a 
tavern  or  cocktail-bar  known  as  the  Famous  Door  Tavern.  The 
defendant  Dennis  is  the  licensee  and  operator  of  a similar  estab- 
lishment known  as  the  Brass  Rail.  The  defendant  Westminster 
Hotel  Limited  is  the  licensee  and  operator  of  a simliar  place  of 
entertainment  known  as  the  Town  and  Country  Room  in  the 
Westminster  Hotel.  Each  of  these  defendants  is  a subscriber  to 
the  services  provided  by  A.B.C.  In  their  respective  premises  are 
a number  of  loud-speakers  through  which  musical  programmes 
originating  in  the  studio  of  A.B.C.  are  broadcast  for  the  intended 
pleasure  of  their  patrons.  ■ 
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On  the  8th  and  9th  April  1949  the  musical  works  hereinbefore 
named,  or  some  of  them,  were  performed  without  the  consent 
of  the  plaintiff  in  the  premises  of  the  defendants  other  than 
A.B.C.  by  the  instrumentalities  hereinbefore  referred  to,  and  the 
plaintiff  alleged  that  the  defendants  thereby  infringed  its  copy- 
right in  those  works. 

The  defendants  alleged  that  the  instrumentalities  constituted 
a “gramophone”  within  the  meaning  of  subs.  6(a)  of  s.  lOB  of 
The  Copyright  Amendment  Act,  1931  (Can.),  c.  8,  as  enacted  by 
1938,  c.  27,  s.  4,  and  accordingly  that  they  had  not  infringed  any 
copyright  by  the  public  performance  of  musical  works  in  Canada 
by  means  of  such  equipment. 

The  learned  trial  judge  gave  effect  to  the  defendants’  conten- 
tion and  directed  that  judgment  be  entered  dismissing  the  action 
with  costs. 

It  is  said  that  this  is  a test  case  and  that  there  are  upwards 
of  190  subscribers  for  the  services  rendered  by  A.B.C.  in  the 
same  manner  and  by  the  same  means  by  which  such  services 
were  provided  to  the  defendants  in  this  action  other  than  A.B.C. 

Section  10B(6)  (a)  of  the  statute  is  as  follows: 

“In  respect  of  public  performances  by  means  of  any  radio 
receiving  set  or  gramophone  in  any  place  other  than  a theatre 
which  is  ordinarily  and  regularly  used  for  entertainments  to 
which  an  admission  charge  is  made,  no  fees,  charges  or  royalties 
shall  be  collectable  from  the  owner  or  user  of  the  radio  receiving 
set  or  gramophone,  but  the  Copyright  Appeal  Board  shall,  so  far 
as  possible,  provide  for  the  collection  in  advance  from  radio 
broadcasting  stations  or  gramophone  manufacturers,  as  the  case 
may  be,  of  fees,  charges  and  royalties  appropriate  to  the  new 
conditions  produced  by  the  provisions  of  this  subsection  and 
shall  fix  the  amount  of  the  same.  In  so  doing  the  Board  shall 
take  into  account  all  expenses  of  collection  and  other  outlays,  if 
any,  saved  or  saveable  by,  for  or  on  behalf  of  the  owner  of  the 
copyright  or  performing  right  concerned  or  his  agents,  in  conse- 
quence of  the  provisions  of  this  subsection.” 

The  equipment  with  which  we  are  here  concerned  can  best 
be  described  by  the  following  drawing,  which  was  filed  as 
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Exhibit  24,  and  a verbal  description  of  its  component  parts  as 
shown  and  numbered  on  that  drawing. 


Part  no.  1 is  an  electric  motor;  no.  2 is  a turntable;  no.  2a  is 
a spindle  of  the  motor  operating  the  turntable;  no.  3 is  a stylus 
or  needle;  no.  4 is  a playing  head  holding  the  needle  and  having  a 
magnetic  pick-up,  that  is,  a coil  in  a magnetic  field;  no.  5 is  a 
suspension  arm;  no.  6 are  electrical  connecting  wires  from  the 
coil  in  the  playing  head  leading  to  an  amplifier  which  is  no.  7; 
no.  7a  are  electrical  connecting  wires;  no.  9 is  an  amplifier; 
no.  8 is  a loud-speaker  connected  with  the  amplifier  (no.  9)  by 
electrical  wires. 

The  instrumentalities  numbered  1 to  7 inclusive  are  located  in 
the  studio  of  A.B.C.  and  are  under  the  sole  control  of  A.B.C.,  its 
servants  or  agents. 

Instrumentalities  numbered  9 and  8 are  located  in  the 
premises  of  each  of  the  other  defendants  and  are  under  their 
control.  They  are  owned  by  A.B.C.  and  were  installed  in  the 
premises  of  the  other  defendants  by  A.B.C.  pursuant  to  its  con- 
tract with  those  other  defendants. 

Instrumentalities  numbered  7a  are  wires  of  the  Bell  Tele- 
phone Company  of  Canada  running  between  the  building  in 
which  A.B.C.  has  its  studio  and  the  buildings  in  which  the  other 
defendants  carry  on  their  respective  businesses. 

That  drawing  is  not  quite  complete.  Inserted  between  no.  7 
and  no.  7a  is  a step  transformer.  This  is  made  necessary  by  the 
fact  that  in  order  to  prevent  electrical  induction  interfering  with 
parallel  wires  of  the  Bell  Telephone  system  serving  other  cus- 
tomers only  a low  current  is  transmitted  over  the  wires  shown 
as  no.  7a  on  the  drawing. 

The  drawing  shows  only  one  turntable.  In  fact  there  are 
four  turntables  connected  by  gears  so  that  the  operator  in  the 
studio  of  A.B.C.  may  disengage  one  turntable  and  engage  another 
without  any  appreciable  interruption  of  the  programme. 
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The  equipment  in  the  premises  of  each  of  the  defendants 
other  than  A.B.C.  may  be  disconnected  from  the  rest  of  the 
equipment  by  the  operation  of  a switch,  not  shown  in  the  draw- 
ing, so  that  at  any  given  time  one  or  more  subscribers  and  the 
patrons  in  his  or  their  premises  may  be  hearing  a musical  pro- 
gramme originating  in  the  studio  of  A.B.C.  and  other  subscribers 
and  their  patrons  may  not.  If  all  the  subscribers  leave  the  in- 
strumentalities which  are  located  in  their  premises  connected 
with  the  rest  of  the  system,  they  all  hear  the  same  programme. 
By  throwing  out  that  switch,  any  subscriber  may  use  parts 
numbered  8 and  9,  together  with  microphones,  to  make  more 
audible  programmes  originating  on  his  own  premises. 

The  contracts  between  A.B.C.  and  the  other  defendants  are 
all  similar  in  form.  They  are  headed  “Arrangement  for  ‘Music 
by  Muzak’  Service”.  By  these  contracts  A.B.C.  agrees  to  supply 
to  the  subscriber  “ ‘Music  by  Muzak’  program  service”  to  the 
localities  therein  described  between  the  opening  and  closing 
hours  of  the  subscribers’  establishments.  As  part  of  the  Muzak 
service  A.B.C.  agrees  to  install  and  keep  in  operating  condition 
for  the  reception  of  Muzak  programmes  in  the  subscribers’ 
premises  certain  equipment  specified  in  the  contract. 

This  system  is  operated  as  follows:  An  employee  of  A.B.C. 

places  a record  or  disc  on  turntable,  no.  2.  That  turntable  is 
then  made  to  revolve  by  the  power  of  the  motor,  no.  1.  The 
stylus  or  needle,  no.  3,  is  placed  in  contact  with  the  sinuous 
groove  in  the  record  and  transmits  to  the  playing  head,  no.  4, 
sound-waves  identical  with  those  which  impressed  the  record 
when  it  was  made.  Those  sound-waves  are  converted  into  elec- 
trical impulses  in  the  playing  head  by  the  action  of  the  magnetic 
coil  and  are  carried  along  the  wires,  no.  6 to  the  amplifier,  no  . 7. 

At  that  point,  all  the  operations  in  the  studio  of  A.B.C. 
end.  The  electrical  impulses  leave  the  amplifier,  no.  7,  and  are 
transmitted  over  the  Bell  Telephone  wires  to  the  premises  of 
the  subscriber.  The  step  transformer — not  shown  in  the  sketch 
— increases  the  force  of  those  electrical  impulses  and  they  are 
carried  to  the  amplifier,  no.  9,  and  thence  to  the  loud-speaker, 
no.  8,  where  they  are  transmitted  back  into  sound  vibrations 
and  emitted  into  the  air  as  an  acoustic  reproduction  of  the 
musical  work  contained  in  the  record. 
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I do  not  think  there  can  be  any  doubt  that  by  the  operating 
of  all  those  instrumentalities  the  same  result  is  accomplished 
as  is  accomplished  by  the  operation  of  a gramophone  but  that 
does  not  make  the  sum  total  of  all  these  instrumentalities  a 
gramophone. 

All  the  defendants  joined  in  one  statement  of  defence. 
Paragraph  3 thereof  is,  in  part,  as  follows: 

‘The  equipment  owned  or  used  by  the  defendants  in  the 
acoustic  reproduction  of  recorded  sound  vibrations  is  a gramo- 
phone within  the  meaning  of  subsection  (6)  (a)  of  section  lOB. 
of  the  Copyright  Amendment  Act,  1931,  being  chapter  8 of  the 
Statutes  of  Canada,  1931,  as  amended.  ...” 

That  pleading  could  be  interpreted  as  an  allegation  either, 

(a)  that  the  equipment  in  the  premises  of  A.B.C.,  the  wires 
of  the  Bell  Telephone  Company  extending  from  its  premises  to 
the  premises  of  each  of  the  other  defendants,  and  the  equipment 
in  the  premises  of  each  of  those  other  defendants  constituted  a 
single  gramophone,  in  which  event  there  were  three  separate 
gramophones;  or 

(b)  that  the  sum  total  of  all  the  equipment  constituted  only 
one  gramophone. 

It  is  perfectly  plain — indeed  it  was  not  argued  to  the  con- 
trary— that  there  were  not  three  separate  gramophones  for  the 
obvious  reason,  apart  from  all  other  considerations,  that  one 
record  cannot  be  in  use  on  three  gramophones  at  the  same  time. 

It  was  argued,  however,  and  the  learned  trial  judge  so  found, 
that  the  sum  total  of  all  the  equipment  constituted  one  single 
gramophone.  I cannot  accept  that  argument  and  I do  not 
agree  with  that  finding.  In  my  opinion,  it  is  not  a gramophone, 
at  least  within  the  meaning  of  subs.  6(a)  of  s.  lOB. 

Let  us  look  at  the  history  of  that  legislation.  That  history 
was  reviewed  by  Duff  C.J.  in  Vigneux  et  al.  v.  Canadian  Per- 
forming Right  Society,  Limited,  [1943]  S.C.R.  348,  3 Fox  Pat. 
C.  77,  2 C.P.R.  251,  [1943]  3 D.L.R.  369,  and  by  the  Judicial 
Committee  of  the  Privy  Council  in  the  same  case,  [1945]  A.C. 
108,  [1945]  1 All  E.R.  432,  4 Fox  Pat.  C.  183,  4 C.P.R.  65,  [1945] 
2 D.L.R.  1.  It  is  convenient  to  refer  to  the  reasons  of  Duff  C.J. 
He  there  points  out  that  The  Copyright  Act  was  enacted  in  1921 
and  by  it  the  sole  right  of  public  performance  of,  inter  alia, 
musical  works  became  a statutory  right  vested  in  the  owners 


C.A. 


C*A,P,A*C,  V*  A*B*  Co*  Ltd,  et  al. 


Roach  J.A.  337 


of  the  copyright.  Dealing  with  subsequent  amendments  to  the 
Act,  Duff  C.J.  said,  at  p.  352: 

“Seven  years  after  the  Act  of  1921  came  into  force  the 
legislature  realized  that  in  respect  of  performing  rights  a radical 
change  in  the  statute  was  necessary.  Societies,  associations  and 
companies  had  become  active  in  the  business  of  acquiring  such 
rights.  . . . The  legislature  evidently  became  aware  of  the 
necessity  of  regulating  the  exercise  of  the  power  acquired  by 
such  societies  (I  shall  refer  to  them  as  dealers  in  performing 
rights)  to  control  the  public  performance  of  such  musical  and 
dramatico-musical  works.  Legislation  was  enacted  first  in  1931, 
which  was  subsequently  amended  in  1936  and  in  1938.  It  is 
necessary  to  call  attention  to  section  3 of  the  statute  of  1938: 

“ 'The  Copyright  Amendment  Act,  1931,  as  amended  by 
chapter  twenty-eight  of  the  statutes  of  1936  and  by  this  Act, 
shall  be  read  and  construed  with,  and  as  part  of,  the  Copyright 
Act.’ 

“The  plan  which  the  legislature  adopted  was  this:  Associ- 

ations (dealers  in  performing  rights,  that  is  to  say)  are  to  file 
at  the  copyright  office  lists  of  all  dramatico-musical  and  musical 
works  in  current  use  in  respect  of  which  the  dealer  has  the 
right  to  grant  licenses  or  to  charge  fees  for  performances,  and 
to  file  statements  on  or  before  the  first  of  November  in  each 
year  of  all  charges  or  royalties  which  such  dealer  proposed 
during  the  next  ensuing  calendar  year  to  collect  in  compensation 
for  the  issue  or  grant  of  licenses  in  respect  of  the  performance 
of  such  works. 

“There  was  set  up  a Copyright  Appeal  Board  whose  duty 
it  is  to  consider  these  proposed  charges  and  to  make  such 
alterations  in  the  statements  as  may  seem  just  and  transmit 
the  statements  so  altered  or  revised,  or  unaltered,  as  the  case 
may  be,  to  the  Minister  certified  as  approved  statements.  The 
statements  so  certified  are  published  in  the  Canada  Gazette; 
and  the  fees,  charges  or  royalties  so  certified  are  the  fees, 
charges  or  royalties  which  the  performing  rights  dealer  may 
collect  in  respect  of  the  issue  of  licenses  during  the  ensuing 
calendar  year.  The  Act  provides  that  no  dealer  shall  have  any 
right  of  action  or  have  any  right  to  enforce  any  civil  or  sum- 
mary remedy  for  the  infringement  of  the  performing  rights  in 
any  of  its  works  against  any  person  who  has  tendered  or  paid 
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to  such  dealer  the  fees,  charges  or  royalties  that  have  been 
approved.” 

It  may  be  unnecessary,  because  it  is  so  obvious,-  but  it 
nevertheless  may  be  helpful  to  remind  ourselves  here  that  under 
the  plan  thus  adopted  by  the  legislature,  the  person  who  desired 
to  reproduce  in  public  a musical  work  contained  on  a gramo- 
phone record,  and  the  performing  right  to  which  was  vested  in 
the  Society,  would  be  required  before  he  could  use  that  record 
for  such  public  performance  to  pay  or  at  least  tender  the  fee 
as  fixed  by  the  Copyright  Appeal  Board.  To  play  that  record 
either  in  public  or  for  his  own  private  pleasure,  he  would  have 
to  use  a reproducing  device  which  would  include  a gramophone. 
If  he  used  a reproducing  device  for  that  purpose,  whether  it 
were  a gramophone  or  any  other  reproducing  equipment,  of 
necessity  he  had  at  the  same  time  to  use  the  record.  The  one 
without  the  other  could  accomplish  nothing. 

Continuing  now  to  quote  from  the  judgment  of  Duff  C.J.: 

“Under  this  plan  the  dealer  in  performing  rights  has  his 
sole  right  to  perform  any  particular  musical  composition  in 
public  qualified  by  a statutory  license  vested  in  everybody  who 
pays  or  tenders  to  the  dealer  a fee,  charge  or  royalty  which  has 
been  fixed  by  the  Copyright  Appeal  Board  and  notified  in  the 
Canada  Gazette,  That  seems  like  a revolutionary  change,  but  it 
is  evident  that  the  legislature  realized  in  1931  that  this  business 
in  which  the  dealers  were  engaged  is  a business  affected  with  a 
public  interest;  and  it  was  felt  to  be  unfair  and  unjust  that 
these  dealers  should  possess  the  power  so  to  control  such  per- 
forming rights  as  to  enable  them  to  exact  from  people  purchas- 
ing gramophone  records  and  sheets  of  music  and  radio  receiving 
sets  such  tolls  as  it  might  please  them  to  exact.  . . . 


“It  was  considered,  however,  that  under  the  plan  as 
originally  devised,  the  purchasers  of  gramophone  records  and 
the  possessors  of  wireless  receiving  sets  were  still  placed  in  a 
position  in  which  they  ought  not  to  be  placed.  The  decisions 
as  to  the  meaning  of  ‘public  performance’  had  made  it  unsafe 
for  the  owner  of  a gramophone  or  of  gramophone  records  who 
carried  on,  for  example,  a tea  shop,  to  use  the  gramophone  for 
playing  the  records  in  her  shop,  or  to  permit  her  customers  to 
use  it.  She  might  be  entitled  to  do  so,  or  she  might  not.  The 
answer  to  the  question  would  depend  upon  a variety  of  con- 
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siderations,  whether,  for  example,  the  gramophone  manufacturer 
possessed  authority  to  authorize  the  public  performance  of  the 
records,  whether  she  had  derived  such  authority  through  the 
purchase  of  records,  and  so  on;  and  these  considerations,  of 
course,  she  would  be  quite  incapable  herself  of  passing  upon. 
The  legislature,  no  doubt,  thought  that  a law  which  made  it 
necessary  for  the  purchasers  of  gramophone  records  to  consult 
a lawyer  to  ascertain  whether  or  not  they  could  safely  play  their 
records  in  such  circumstances,  was  not  satisfactory  and  was 
not  in  harmony  with  the  general  spirit  of  the  copyright  law,  as 
explained  by  Lindley  L.J.  [in  Hanfstaengl  v.  Empire  Palace, 
[1894]  3 Ch.  109  at  128,  quoted  earlier  in  the  judgment] : 
and,  accordingly,  special  provision  was  made  dealing  with  the 
owners  of  gramophones  and  wireless  receiving  sets  and  the  use 
of  these  instruments  in  places  ‘other  than  a theatre  which  is 
ordinarily  and  regularly  used  for  entertainment  to  which  an 
admission  charge  is  made’.  It  was  declared  (subsection  6(a)) 
explicitly  that  such  persons  should  not  be  called  upon  to  pay  any 
fee,  charge  or  royalty  in  such  circumstances  and  the  duty  was 
imposed  upon  the  Copyright  Appeal  Board  to  make  provision 
for  fees,  charges  and  royalties  appropriate  to  this  situation. 
I confess  I find  no  difficulty  whatever  in  reading  the  language  of 
this  enactment.  It  declares  in  unqualified  terms  that  no  fee, 
charge  or  royalty  is  to  be  exacted  from  the  owner  of  a gramo- 
phone record  [sic]  or  radio  receiving  set  in  the  circumstances 
specified,  and  compensation  is  provided  in  the  duty  imposed  upon 
the  Board  to  make  such  provision  as  appears  to  be  appropriate 
and  possible  in  the  circumstances.  . . . 

“The  result  is  that  in  respect  of  such  fees,  charges  and 
royalties,  which,  apart  from  subsection  6(a),  would  he  exigible 
from  the  owners  of  records  and  receiving  sets,  the  dealer  gets 
the  benefit  of  the  provisions  of  subsection  6(a)  which  invests 
the  Copyright  Appeal  Board  with  the  authority  and  the  duty  to 
make  provision,  so  far  as  may  be  possible,  for  substituted 
charges  which  are  to  be  collected  from  the  radio  broadcasting 
stations  or  gramophone  manufacturers  and  which  are  to  be 
appropriate  to  the  conditions  created  by  the  enactments  of  sub- 
section 6(a).  . . . ” 

The  italics  in  the  above  extract  are  mine. 

Now,  it  surely  is  perfectly  plain  that  the  legislature  had  in 
mind,  and  was  legislating  to  protect,  by  exonerating  from  the 
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payment  of  fees,  the  persons  who,  without  such  legislation, 
would  be  liable  for  the  payment  of  fees  to  the  performing  rights 
societies.  Who  were  those  persons?  They  were  not  those  who 
merely  owned  a gramophone.  Possession  of  a gramophone 
without  any  records  would  mean  nothing.  They  were  the  per- 
sons who  had  control,  either  as  owners  or  otherwise,  of  records, 
and  also  a gramophone  over  which  they  also  had  control  either 
as  owners  or  otherwise,  and  who  might  use  the  gramophone 
and  thereby  use  the  records  for  the  public  performance  of 
musical  works  contained  in  the  records.  Those  persons  would 
be  “the  owners  or  users”  of  gramophones. 

I cannot  conceive  of  any  person  using  a gramophone  unless 
he  has  control  of  not  only  the  gramophone,  the  whole  of  it,  but 
also  the  record  on  which  it  is  operating.  Neither  A.B.C.,  on 
the  one  hand,  nor  its  co-defendants,  on  the  other,  have  that 
degree  of  control  over  the  equipment  that  is  inherent  in  the 
user  of  a gramophone.  A.B.C.  has  no  control  over  the  equip- 
ment in  the  premises  of  its  subscribers.  A.B.C.,  through  its 
servants  or  agents,  could  set  in  operation  the  equipment  on  its 
premises,  but  unless  and  until  a subscriber  connected  up  the 
equipment  on  his  premises  with  the  balance  of  the  system  there 
would  be  no  reproduction  of  any  sound,  except  perhaps  a repro- 
duction in  the  studio  of  A.B.C. , and  that  would  not  be  a public 
performance.  The  subscribers  have  no  physical  control  over  the 
records  and  no  say  in  their  selection. 

Here  we  have  equipment,  part  of  which  is  independently 
controlled  by  one  party,  another  part  of  which  is  independently 
controlled  by  another,  and  in  between  is  still  a third  part,  namely, 
the  Bell  Telephone  wires,  which  is  in  the  control  of  neither 
(although  A.B.C.  is  entitled  to  the  use  of  it),  but  is  actually  in 
the  control  of  the  Bell  Telephone  Company.  To  call  the  sum- 
total  of  that  equipment  a gramophone,  to  my  mind,  is  to  distort 
the  meaning  of  the  word. 

To  my  mind  it  is  inconceivable  that  Parliament,  by  this 
legislation,  intended  that  it  should  apply  to  equipment  of  which 
one  end  might  stand  on  the  shore  of  the  Atlantic  and  be  under 
the  control  of  one  person,  and  the  other  stand  on  the  Pacific 
coast  and  be  under  the  control  of  a second  person,  and  the  wires 
by  which  they  are  connected  spread  across  the  whole  width  of 
the  Dominion  and  be  in  the  control  of  still  a third  person,  and. 
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in  addition  to  that,  to  have  it  apply  to  that  sum  total  of  equip- 
ment plus  an  offshoot  that  might  lead  as  far  north  and  as  far 
south  as  there  are  telephone  wires. 

It  is  to  no  purpose  to  say  that  the  subscribers,  by  their 
respective  contracts  with  A.B.C.,  waived  control  over  the  equip- 
ment in  the  A.B.C.  studio,  including  the  records. 

Neither  can  it  be  said  that  A.B.C.  was  the  agent  of  the  other 
defendants.  It  was  not  their  agent.  It  was  an  independent 
contractor. 

Section  lOB  (6)  (a)  deals  with  public  performances  by  means 
of  any  radio  receiving  set  or  gramophone  in  places  other  than 
a theatre,  etc.  Let  us  look  for  a moment  at  the  mechanisms 
and  technique  employed  in  each  instance. 

There  cannot  be  any  performance  of  a musical  composition 
by  radio  unless  and  until  a radio  receiving  set  picks  up  the  radio- 
waves which  are  created  and  transmitted  by  the  broadcasting 
station  and  translates  them  into  audible  sound-waves. 

A scientific  explanation  of  the  technique  of  radio  broadcast- 
ing and  reception  is  contained  in  the  judgment  of  Mr.  Justice 
Brandeis  in  Buck  et  al.  v.  Jewell-LaSalle  Realty  Company  (1931), 
283  U.S.  191  at  200-1.  It  is  quoted  in  the  judgment  of  Mac- 
kinnon  J.  in  Canadian  Performing  Right  Society  (Ltd.)  v.  The 
Ford  Hotel  Co.  of  Montreal,  (Ltd.),  73  Que.  S.C.  18,  [1935]  2 

D. L.R.  391: 

“All  sounds  consist  of  waves  of  relatively  low  frequencies 
which  ordinarily  pass  through  the  air  and  are  locally  audible. 
Thus  music  played  at  a distant  broadcasting  studio  is  not  directly 
heard  at  the  receiving  set.  In  the  microphone  of  the  radio 
transmitter  the  sound  waves  are  used  to  modulate  electrical 
currents  of  relatively  high  frequencies  which  are  broadcast 
through  an  entirely  different  medium,  conventionally  known  as 
the  ‘ether.’  These  radio  waves  are  not  audible.  In  the  receiv- 
ing set  they  are  rectified;  that  is,  converted  into  direct  currents 
which  actuate  the  loud-speaker  to  produce  again  in  the  air  sound 
waves  of  audible  frequencies.  The  modulation  of  the  radio 
waves  in  the  transmitting  apparatus,  by  the  audible  sound  waves 
is  comparable  to  the  manner  in  which  the  wax  phonograph 
record  is  impressed  by  these  same  waves  through  the  medium 
of  a recording  stylus.  The  transmitted  radio  waves  require  a 
receiving  set  for  their  detection  and  translation  into  audible 
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sound  waves,  just  as  the  record  requires  another  mechanism  for 
the  reproduction  of  the  recorded  composition.  In  neither  case 
is  the  original  program  heard;  and,  in  the  former,  complicated 
electrical  instrumentalities  are  necessary  for  its  adequate  recep- 
tion and  distribution.” 

No  one  would  suggest  that  when  a person  is  using  a radio 
receiving  set  for  the  performance  of  a recorded  musical  com- 
position which  is  broadcast  from  a broadcasting  station,  he  is 
using  the  equipment  which  is  located  in  the  broadcasting  station. 
That  equipment  is  in  use,  but  the  person  using  it  is  the  owner 
of  the  broadcasting  station. 

Neither  can  it  be  said  that  the  owner  of  the  receiving  set 
and  the  owner  of  the  broadcasting  station  together  are  jointly 
using  the  sum  total  of  all  the  equipment. 

Now  let  us  turn  to  the  equipment  in  the  case  at  bar. 

It  was  argued  that  once  the  subscriber  throws  in  the  switch 
which  connects  the  equipment  in  his  premises  with  the  equip- 
ment in  the  studios  of  A.B.C.,  and  thereby  causes  a programme 
originating  in  those  studios  to  be  heard  in  his  premises,  he  and 
A.B.C.  together  are  using  the  whole  equipment  to  perform  that 
programme  in  public.  I cannot  accept  that  argument.  The 
subscriber  is  getting  the  benefit  of  the  use  to  which  A.B.C.  is 
putting  the  equipment  over  which  it  has  control,  but  he  is  not 
using  that  equipment.  He  uses  that  which  A.B.C.  produces, 
but  he  does  not  use  the  equipment  by  which  it  is  produced. 
A.B.C.  delivers  a commodity  to  the  premises  of  the  subscriber. 
In  the  form  in  which  it  is  delivered  it  is  of  no  value  to  the 
subscriber.  The  subscriber,  in  turn,  accepts  it  and  converts  it 
into  a commodity  which  is  of  value  to  him  by  using  equip- 
ment over  which  he  alone  has  control.  In  this  respect  the 
subscriber  and  the  owner  of  the  radio  receiving  set  are  in 
identical  positions.  Their  legal  positions,  however,  differ. 
Parliament  has  exonerated  the  latter,  but  not  the  former,  from 
the  payment  of  fees  or  royalties. 

A.B.C.  and  the  owners  of  broadcasting  stations  are  in  identical 
positions.  It  is  common  knowledge  that  radio  broadcasting 
stations  broadcast  musical  programmes  from  discs  or  records. 
It  is  inconceivable  that  Parliament  would  impose  upon  the 
broadcasting  stations  the  obligation  of  paying  fees  or  royalties 
where  the  medium  of  transmission  is  the  ether  and  exonerate 


C.A. 


C*A*P*A»C*  V*  A,B*  Co,  Ltd,  et  al. 


Roach  J.A.  343 


a person,  firm  or  corporation  in  the  position  of  A.B.C.  which 
uses  electrical  wires  for  that  purpose;  and,  in  my  opinion. 
Parliament  did  not  provide  such  exoneration. 

When  Parliament,  in  1938,  amended  the  statute  by  adding 
s.  10B(6)(a),  it  did  not  thereby  extinguish  fees  or  royalties 
which  were  and  are  the  reasonable  entitlement  of  composers 
and  authors.  The  burden  of  direct  payment  was  merely  shifted 
from  the  users  of  gramophones,  where  that  instrumentality  was 
used  for  public  performance,  to  the  manufacturers. 

It  is  obvious,  therefore,  that  the  word  “gramophone”  as  it 
appears  in  s.  10B(6)(a)  must  mean  the  same  kind  of  gram- 
ophone as  was  contemplated  in  the  expression  “gramophone 
manufacturer”.  When  we  speak  of  gramophone  manufacturers, 
we  think  of  persons  engaged  in  the  business  of  manufacturing 
gramophones  as  completed  units  for  sale  to  the  public.  No 
manufacturer  ever  manufactured  the  totality  of  devices  that 
are  here  in  question.  As  counsel  for  the  appellant  said,  no 
factory  in  the  world  could  hold  the  totality  of  those  instrumen- 
talities in  their  completed  form.  No  manufacturer  of  gram- 
ophones ever  manufactured,  as  a completed  unit,  a gramophone 
that  had  600  to  700  loud-speakers,  more  than  190  amplifiers  and 
switches  that  would  enable  190  different  persons  to  shut  off  the 
sound  as  each  of  them  might  choose  without  interfering  with 
the  user  thereof  by  the  others. 

Since  the  only  issue  in  this  appeal  is  whether  or  not  the 
totality  of  the  equipment  is  a gramophone,  within  the  meaning 
of  the  statute,  holding  as  I do  that  it  is  not,  it  follows  that  this 
appeal  must  be  allowed.  The  appellant  is  entitled  to  judgment 
declaring: 

(1)  that  the  plaintiff  is  the  owner  of  that  part  of  the  copy- 
right in  the  musical  works  hereinbefore  identified  which  consists 
of  the  sole  right  to  perform  the  same  in  public  throughout 
the  Dominion  of  Canada; 

(2)  that  the  defendants  and  each  of  them  have  infringed 
the  plaintiff’s  said  copyright  in  those  musical  works — A.B.C. 
by  authorizing  and  contributing  to  their  performance  in  public, 
and  the  other  defendants  by  performing  them  in  public  without 
the  consent  of  the  plaintiff  for  their  private  profit; 

(3)  the  plaintiff  is  also  entitled  to  an  injunction  restraining 
the  defendants,  their  and  each  of  their  agents,  servants  and 
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employees  from  infringing  the  plaintiff’s  copyright  in  the  said 
musical  works  by  the  performance  of  the  same  or  any  sub- 
stantial part  thereof  in  public  by  means  of  the  devices  herein- 
before described. 

Since  this  is  a test  case  and,  as  I understand  it,  the  plaintiff 
is  much  more  interested  in  a ruling  as  to  its  legal  position  in 
respect  of  public  performances,  by  the  devices  used  by  the  de- 
fendants, of  musical  compositions  in  which  it  is  the  owner  of 
the  performing  right,  I would  award  only  nominal  damages  and 
I would  assess  them  at  the  sum  of  $75.  If  the  appellant  is  not 
content  to  accept  that  sum,  then  it  may  have,  at  its  own  risk  as 
to  costs,  a reference  to  the  Master  at  Toronto  to  determine  the 
damages. 

The  appellant  should  have  its  costs  of  the  trial  and  of  this 
appeal. 

Appeal  allowed  with  costs  throughout. 

Solicitors  for  the  plaintiff,  appellant:  Manning,  Mortimer 
d Kennedy,  Toronto. 

Solicitors  for  the  defendants,  respondents:  Borden,  Elliot, 
Kelley,  Palmer  d Sankey,  Toronto. 


Ontario  Reports. 


345 


[COURT  OF  APPEAL.] 

Re  Toronto  Newspaper  Guild,  Local  87,  American  Newspaper 
Guild  (C.LO.)  and  Globe  Printing  Company. 

Labour  Law — Powers  and  Duties  of  Ontario  Labour  Relations  Board — 
Conduct  of  “hearing” — Ascertainment  of  Facts  before  Certification 
of  Bargaining  Agent — Review  on  Certiorari — The  Labour  Relations 
Act,  1948  {Ont.),  c.  51 — Regulations,  1948,  ss.  7-10. 

Certiorari — What  Decisions  Reviewable — Certification  of  Bargaining 
Agent  by  Ontario  Labour  Relations  Board — Judicial  Nature  of 
Board's  Powers  in  this  Respect — The  Labour  Relations  Act,  1948 
{Ont.)  c.  51 — Regulations,  1948,  ss.  7-10. 

Although  the  Ontario  Labour  Relations  Board  is  primarily  an  adminis- 
trative body,  yet  some  of  its  functions  are  judicial  in  character. 
Among  these  is  its  power  of  certifying  a trade  union  as  bargaining 
agent  for  a unit  of  employees.  In  the  discharge  of  these  functions 
it  is  required  to  act  judicially  within  the  meaning  of  such  cases  as 
Local  Government  Board  v.  Arlidge,  [1915]  A.C.  120,  and  Board  of 
Education  v.  Rice  et  al.,  [1911]  A.C.  179,  and  if  it  trespasses  against 
its  jurisdiction  it  is  subject  to  the  supervision  of  the  Supreme  Court, 
in  the  exercise  of  the  special  jurisdiction  defined  in  Rex  v.  Nat  Bell 
Liquors,  Limited,  [1922]  2 A.C.  128  at  156. 

Where  the  Board  certifies  a bargaining  agent  without  making  the 
inquiry  necessary  to  ascertain  that  a majority  of  the  employees  in 
the  unit  are  members  in  good  standing  of  the  applicant  trade  union 
(a  fact  to  which  it  certifies),  and  refuses  to  hear  evidence  that  might 
enable  it  to  determine  the  facts  in  this  respect,  its  certificate  will  be 
quashed.  The  Board  in  such  circumstances  has  assumed  jurisdiction 
to  grant  a certificate  without  first  ascertaining  that  the  applicant  has 
the  qualifications  that  permit  its  certification,  and  has  thereby  dis- 
i regarded  an  important  limitation  on  its  own  jurisdiction. 

I Judgment  of  Gale  J.,  [1951]  O.R.  435,  affirmed. 

I An  appeal  by  Toronto  Newspaper  Guild,  Local  87,  American 
I Newspaper  Guild  (C.I.O.),  from  the  order  of  Gale  J.,  [1951] 
O.R.  435,  100  C.C.C.  301,  [1951]  3 D.L.R.  162,  quashing  a 

I certificate  granted  to  the  appellant  by  the  Ontario  Labour 

j Relations  Board. 

j 15th  to  18th  October  1951.  The  appeal  was  heard  by 
I Robertson  C.J.O.  and  Henderson,  Roach,  Bowlby  and  Gibson 

* JJ.A. 

J.  H.  Osier  {D.  Lewis,  with  him),  for  the  appellant:  There 

! are  three  main  grounds  of  appeal:  1.  The  learned  judge  con- 

I sidered  evidence  that  was  not  properly  admissible.  2.  The 

j Court  had  no  jurisdiction.  3.  Even  if  a right  of  review  does 

1 exist,  this  certificate  should  not  have  been  quashed,  since  there 

I was  not,  as  found  by  Gale  J.,  a denial  of  natural  justice. 

1.  It  is  wrong,  on  any  application  to  quash,  to  consider 
documents  or  other  evidence  relating  to  events  that  took  place 
after  the  making  of  the  order  attacked;  it  cannot  be  relevant  to 
consider  what  happened  after  the  matter  was  concluded. 
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2.  Under  s.  4 of  The  Labour  Relations  Act,  1948  (Ont.), 
c.  51,  the  Board  is  given  exclusive  power  to  determine,  inter 
aliaj  whether  or  not  any  person  is  a member  in  good  standing 
of  a trade  union,  and  s.  5 constitutes  a prohibition  against  review 
by  certiorari.  Our  submission  is  that  in  view  of  the  terms  of 
s.  5 the  proceedings  of  the  Board  can  be  reviewed  only  if  there 
has  been  a manifest  lack  of  jurisdiction:  The  Colonial  Bank  of 

Australasia  et  al.  v.  Willan  (1847),  L.R.  5 P.C.  417  at  442;  Wilson 
et  al.  V.  Esquimau  and  Nanaimo  Railway  Company,  [1942]  1 
A.C.  202,  61  D.L.R.  1,  28  C.R.C.  296,  [1921]  3 W.W.R.  817;  Rex 
V.  Nat  Bell  Liquors,  Limited,  [1922]  2 A.C.  128  at  152,  156,  37 
C.C.C.  129,  65  D.L.R.  1,  [1922]  2 W.W.R.  30;  Rex  v.  Ashton, 
[1948]  O.W.N.  116,  90  C.C.C.  251  (appeal  dismissed,  [1948]  O.R. 
599,  92  C.C.C.  137,  6 C.R.  1). 

None  of  the  cases  cited  by  the  learned  judge  is  authority 
binding  on  this  Court  for  the  proposition  that  a denial  of  “natural 
justice”  is  a separate  and  distinct  ground  for  quashing,  and  there 
is  authority  to  the  contrary.  Re  Brown  and  Brock  and  the 
Rentals  Administrator,  [1945]  O.R.  554,  [1945]  3 D.L.R.  324, 
was  concerned  with  whether  or  not  jurisdiction  existed  at  all, 
and  the  grounds  on  which  Local  Government  Board  v.  Arlidge, 
[1915]  A.C.  120,  was  distinguished  are  not  sound. 

The  presence  or  absence  of  jurisdiction  must  be  established 
as  at  the  beginning  of  the  inquiry  by  the  inferior  tribunal. 
Jurisdiction  clearly  existed  in  this  case  at  the  beginning  of  the 
inquiry,  and  that  jurisdiction  cannot  be  lost  by  being  exercised 
in  a way  that  the  Court  considers  wrong.  Neither  an  incorrect 
ruling  as  to  the  admissibility  of  evidence  nor  the  complete 
absence  of  evidence  is  a matter  affecting  jurisdiction,  and  neither 
can  justify  interference  on  certiorari.  To  review  such  an  exer- 
cise of  jurisdiction  by  treating  it  as  a matter  of  “natural  justice” 
is  to  ignore  the  explicit  warnings  in  the  authorities,  and  to  de- 
prive s.  5 of  any  force.  The  only  matters  during  the  hearing 
that  can  be  relevant  in  the  circumstances  are  findings  of  fact 
essential  to  give  jurisdiction. 

In  support  of  these  propositions  I rely  on  the  following 
authorities:  Regina  v.  Bolton  (1841),  1 Q.B.  66  at  72,  113  E.R. 

1054;  The  Colonial  Bank  of  Australasia  et  al.  v.  Willan,  supra; 
Rex  {Martin)  v.  Mahony,  [1910]  2 I.R.  695  at  731;  Ex  parte 
McDonald  (1888),  27  N.B.R.  169  at  170;  Regina  v.  McDonald 
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et  al.  (1893)  26  N.S.R.  94;  Regina  v.  Hoare  (1893),  26 
N.S.R.  101;  Rex  v.  Furnished  Houses  Rent  Tribunal  for  Pad- 
dington and  St,  Marylebone;  Ex  parte  Kendal  Hotels,  Ltd., 
[1947]  1 All  E.R.  448  at  449,  450;  Board  of  Education  v.  Rice 
et  al.,  [1911]  A.C.  179;  Rex  v.  Nat  Bell  Liquors,  Limited,  supra, 
at  pp.  158,  160;  In  re  Henderson;  In  re  Stewart;  In  re  Broder; 
In  re  Joe  Go  Get,  [1930]  S.C.R.  45  at  50,  [1930]  1 D.L.R.  420; 
St.  John  et  al.  v.  Fraser,  [1935]  S.C.R.  441,  [1935]  3 D.L.R.  465, 
64  C.C.C.  90;  Labour  Relations  Board  of  Saskatchewan  v.  John 
East  Iron  Works,  Ltd.,  [1949]  A.C.  134,  [1948]  4 D.L.R.  673, 
[1948]  2 W.W.R.  1055;  Rex  v.  Ashton,  supra;  McKenzie  et  al.  v. 
Huybers  et  al.,  [1929]  S.C.R.  38  at  42,  [1929]  4 D.L.R.  1059; 
Rex  V.  Northumberland  Compensation  Appeal  Tribunal;  Ex  parte 
Shaw,  [1951]  1 K.B.  711  at  715,  720,  722,  [1951]  1 All  E.R.  268; 
Rex  ex  rel.  Keays  v.  Haines,  90  C.C.C.  20,  [1948]  3 D.L.R.  414. 

The  Court  cannot  go  behind  the  certificate  produced  by  the 
Board,  and  accept  and  act  on  evidence  of  errors  made  during  the 
inquiry.  The  Board’s  jurisdiction  to  enter  upon  the  inquiry  is 
clearly  established,  and  the  effect  of  s.  5 is  therefore  that  its 
method  of  conducting  the  proceedings  cannot  be  reviewed  on 
certiorari. 

3.  Even  if  the  Court  has  jurisdiction,  the  finding  should  be 
that  there  was  no  denial  of  natural  justice.  The  only  fault  found 
by  the  trial  judge  is  that  the  Board  refused  to  permit  counsel 
for  the  respondent  to  cross-examine  a witness,  or  to  examine 
that  witness  itself,  on  the  single  question  of  resignations.  An 
opportunity  to  cross-examine  need  be  given  only  in  respect  of 
relevant  facts,  and  the  trial  judge’s  reasons  here  amount  to  an 
assertion  that  the  Court  can  review  the  decisions  of  the  Board 
as  to  what  matters  are  relevant  to  the  issue  of  membership  in 
good  standing.  The  Board  alone  has  the  right,  under  the  Act, 
to  determine  what  is  relevant  to  the  questions  it  has  to  decide, 
and  the  Act  contains  no  definition  of  the  term  “member  in  good 
standing”.  The  Board  has  the  right  and  the  duty  to  decide  on 
what  basis  membership  is  to  be  decided  and  tested:  Rex  v. 

Architects’  Registration  Tribunal;  Ex  parte  Jag  gar,  [1945]  2 
All  E.R.  131. 

The  Board  has  evolved  a reasonable,  practicable  and  con- 
sistent method  of  determining  the  question  of  membership, 
and  in  doing  so  has  arrived  at  what  amounts  to  a definition,  set 
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out  in  its  circular  of  12th  August  1949,  quoted  by  the  trial 
judge  at  pp.  444-5.  The  Board  is  expressly  given  jurisdiciton 
to  determine  whether  the  applicant  union  has  a majority  of  the 
employees  as  members.  [Henderson  J.A.:  But  the  Board  re- 

fused to  investigate  the  respondent’s  allegation  that  the  union 
did  not  in  fact  have  a majority.]  Such  an  error  might  be 
ground  for  an  appeal,  if  a right  of  appeal  existed,  but  it  does 
not  go  to  jurisdiction.  [Henderson  J.A.:  The  Board,  in  exer- 

cising judicial  powers,  must  act  judicially.] 

If  a majority  of  the  employees  are  found  to  be  members 
the  Board  will  take  the  fact  of  membership  as  evidence  of  a 
desire  to  be  represented  by  the  union,  and  certification  will 
ordinarily  follow  without  a vote:  Regulation  9(2)  (a).  If  indi- 

vidual employees,  or  a group  of  employees,  indicated  by  inter- 
vening in  the  application  that  membership  should  not  be  taken 
as  conclusive  evidence  of  this  desire,  then  doubt  would  be  cast 
on  the  weight  to  be  attached  to  the  fact  of  membership,  and  a 
vote  would  probably  be  ordered.  Here  no  employees,  and  no 
opposing  trade  union,  intervened  or  expressed  a desire  to  be 
heard. 

On  the  hearing  of  an  application  for  certification  there  is  no 
single  Us  inter  partes,  but  several,  and  as  different  issues  are 
dealt  with  the  relationship  of  the  persons  appearing  may  change. 
An  issue  relating  to  membership  does  not  involve  the  employer. 
The  Act  forbids  participation  by  an  employer  in  the  affairs  of  a 
union,  or  interference  in  the  relationship  between  union  and 
employees.  The  duty  of  the  Board  is  to  carry  out  the  provisions 
of  the  Act  according  to  their  true  intent  and  meaning,  and  it 
would  not  be  consistent  with  this  duty  to  treat  the  employer  as 
a party  to  this  issue,  entitled  to  give  or  to  test  evidence,  or  as  a 
party  to  the  issue  as  to  the  wishes  of  the  employees.  I refer 
to  Regulations  4(1)  and  9(5). 

To  permit  the  deliberations  of  the  Board  on  matters  within 
its  jurisdiction  to  be  subject  to  review  would  invite  obstruction 
and  delay,  would  frustrate  the  purpose  of  the  legislation,  and 
would  be  contrary  to  public  policy.  I refer  to  Wigmore  on 
Evidence,  3rd  ed.  1940,  s.  4h(6),  vol.  1,  p.  42;  Hollinger  Bus  Lines 
Limited  v.  Ontario  Labour  Relations  Board,  [1951]  O.R.  562, 
[1951]  4 D.L.R.  47;  and  the  John  East  case,  supra. 
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[Roach  J.A.:  As  I understand  it,  the  power  to  make  regu- 

lations stems  from  s.  7 of  the  Act  only.  Can  the  Legislature 
empower  the  Lieutenant-Governor  in  Council  to  make  regu- 
lations “in  the  same  form  and  to  the  same  effect”  as  legislation 
to  be  later  passed  by  the  Parliament  of  Canada?  Might  that  not 
constitute  a delegation  of  authority  by  the  Legislature  to  Parlia- 
ment?] It  is  clear  that  the  Legislature  may  delegate  a power  to 
provide  for  some  matters  by  regulation:  Shannon  et  al.  v.  Lower 
Mainland  Dairy  Products  Board,  [1938]  A.C.  708,  [1938]  4 
D.L.R.  81,  [1938]  2 W.W.R.  604.  The  restriction  as  to  resem- 
blance to  other  legislation  is  not  a widening  of  these  powers,  but 
a limitation  of  them.  [Roach  J.A.:  It  remains  a fact  that  the 

Legislature  of  Ontario  has  left  it  to  another  body  to  say  what 
the  regulations  shall  be  in  Ontario.] 

Hon.  Dana  Porter,  K.C.,  Attorney -General,  for  the  Ontario 
Labour  Relations  Board,  intervened  on  this  point:  The  Labour 

Relations  Act,  1948,  by  s.  13,  was  not  to  come  into  force  until 
it  was  proclaimed,  and  it  was  brought  into  force  on  9th  December 
1948.  The  legislation  of  the  Parliament  of  Canada,  contem- 
plated by  s.  7 of  the  Act,  came  into  force  on  1st  September  1948. 
The  result  is  that  when  s.  7 of  the  Ontario  statute  came  into 
force  the  federal  statute  was  already  in  force,  and  the  Legislature 
empowered  the  Lieutenant-Governor  in  Council  to  make  regu- 
lations within  limits  then  clearly  discernible.  Section  7 merely 
says  that  regulations  may  be  made,  with  certain  limitations  set 
out  in  the  section. 

The  Court  must  look  at  a statute  as  beginning  to  speak 
at  the  time  it  becomes  law.  The  powers  of  the  Lieutenant- 
Governor  in  Council,  when  they  came  into  existence,  were 
limited  by  the  federal  legislation  then  in  force.  [Roach  J.A.: 
Is  it  not  the  effect  of  s.  7 that  the  Lieutenant-Governor  in 
Council  may  make  regulations,  but  that  they  may  be  only  such 
as  another  body  may  enact?]  The  making  of  regulations  is 
discretionary.  The  Act  limits  the  discretion  in  this  respect, 
and  there  can  be  no  question  of  the  Legislature’s  power  to  do 
that.  It  says  that  it  wishes  the  executive  to  have  power  to 
make  regulations,  and  that  those  regulations,  if  made,  are  to  be 
uniform  with  the  federal  legislation.  If  the  other  legislation 
does  not  seem  appropriate  for  Ontario,  the  Lieutenant-Governor 
in  Council  need  not  make  any  regulations  at  all. 
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A mere  reference  to  a statute  of  some  other  legislature  is 
not  a delegation.  There  could  be  nothing  to  prevent  the  Legis- 
lature of  Ontario  from  adopting  the  terms  of  a statute  of  the 
State  of  New  York  if  it  wished  to  do  so.  Section  7 says  only 
that  the  regulations  must  be  in  the  same  form  and  to  the  same 
effect;  it  does  not  say  that  they  must  be  identical. 


C,  H.  Walker j K.C.  (R.  D.  PouporCy  with  him),  for  Globe 
Printing  Company,  respondent.  The  appellant  apparently  con- 
cedes that,  apart  from  the  effect  of  s.  5 of  the  Act,  the  Board  is 
a body  to  which  certiorari  is  applicable,  since  it  exercises  judicial 
functions:  ss.  2(2),  3,  Regulation  9.  Section  3(7)  requires  the 
Board  to  make  a full  investigation,  and  it  must  exercise  its 
functions  judicially  according  to  the  Act  that  created  it.  Here 
it  denied  us  a fair  hearing  by  refusing  to  permit  cross-examina- 
tion or  to  make  any  investigation  itself,  and  thereby  deprived 
us  of  our  right  to  put  our  case  before  it,  and  thus  denied  us 
natural  justice.  There  was  non-compliance  with  the  provisions 
of  the  Act  and  the  regulations,  and  the  Board  therefore  had  no 
jurisdiction  to  give  any  certificate.  Consequently  s.  5 does  not 
protect  the  certificate.  I rely  on  the  following  cases: 


Rex  {Martin)  v.  Mahony,  [1910]  2 I.R.  695;  General  Medical 
Council  V,  Spackmany  [1943]  A.C.  627,  [1943]  2 All  E.R.  337; 
Re  International  Chemical  Workers  Union  A.  F,  of  L.,  and  Sifto 
Salt  Co.  Limited  et  al.  (1949),  D.L.S.  7-2109;  26  Halsbury,  2nd 
ed.  1937,  pp.  285-7;  Rex  v.  Westminster  Assessment  Committee; 
Ex  parte  Grosvenor  House  {Park  Lane),  Limitedy  [1941]  1 K.B. 
53,  [1940]  4 All  E.R.  132;  Board  of  Education  v.  Rice  et  al, 
[1911]  A.C.  179;  Rex  v.  Architects'  Registration  Tribunal;  Ex 
parte  Jaggary  [1945]  2 All  E.R.  131;  Gravel  v.  L’Union  St. 
Thomas  (1893),  24  O.R.  1;  Re  Fairfield  Modern  Dairy  and  The 
Milk  Control  Board  of  Ontario y [1942]  O.W.N.  579;  Re  General 
Accident  Assurance  Co.  of  Canada,  58  O.L.R.  470,  [1926]  2 
D.L.R.  390;  Rex  v.  Picariello,  18  Alta.  L.R.  338,  37  C.C.C.  284, 
[1922]  2 W.W.R.  872,  68  D.L.R.  574;  Rex  v.  HaUchuk  {Elchuk), 
[1928]  1 W.W.R.  646,  51  C.C.C.  18,  [1928]  1 D.L.R.  731;  Rex  v. 
Lorenzo  (1909),  1 O.W.N.  179,  14  O.W.R.  1038,  16  C.C.C.  19, 
The  trial  judge  was  entitled  to  consider  evidence  as  to  the^ 
conduct  of  the  Board  in  the  course  of  the  hearing,  and  was  not 
limited  to  the  question  whether  or  not  the  Board  had  jurisdiction 
at  the  commencement  of  the  hearing:  Rex  v.  Wandsworth 
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Justices;  Ex  parte  Read,  [1942]  1 K.B.  281,  [1942]  1 All  E.R.  56; 
Regina  v.  Bolton  (1841),  1 Q.B.  66, 113  E.R.  1054;  In  re  McEwen; 
The  Board  of  Review  for  Manitoba  et  al,  v.  The  Trust  and  Loan 
Company  of  Canada,  [1949]  S.C.R.  542,  [1941]  4 D.L.R.  12,  23 
C.B.R.  91;  Rex  v.  Picariello,  supra;  Rex  v.  Roach,  19  Alta.  L.R. 
119,  38  C.C.C.  294,  [1923]  1 W.W.R.  433,  [1923]  1 D.L.R.  334; 
Rex  V.  Colpe,  52  B.C.R.  280,  [1937]  3 W.W.R.  341;  Rex  v.  Monte- 
murro,  [1924]  2 W.W.R.  250;  Rex  v.  Paddington  and  St.  Maryle- 
bone  Rent  Tribunal;  Ex  parte  Bell  London  & Provincial  Proper- 
ties Ld.,  [1949]  1 K.B.  666,  [1949]  1 All  E.R.  720.  I submit 
that  Rex  v.  Nat  Bell  Liquor Sj  Limited,  [1922]  2 A.C.  128,  37 
C.C.C.  129,  65  D.L.R.  1,  [1922]  2 W.W.R.  30,  is  not  applicable 
at  all  to  this  case,  since  here  there  was  no  hearing. 

The  trial  judge  did  not  assert  a power  to  inquire  into  or 
determine  matters  that  it  is  proper  for  the  Board  to  take  into 
consideration  in  making  its  decision  on  a question  under  s.  4(7^) 
of  the  Act,  but  did  find,  and  quite  properly,  that  we  were  en- 
titled to  test  the  evidence  on  the  issue  as  to  how  many  members 
of  the  unit  were  members  in  good  standing  of  the  applicant 
union. 

An  employer  is  materially  affected  by  the  certification  of 
a union,  since  he  is  liable  for  penalties,  and  some  of  the 
regulations  indicate  his  duties.  The  procedure  provided  for  by 
intervention  under  the  rules  made  by  the  Board  is  not  appli- 
cable, since  we  were  a party  and  affected  by  the  decision  of  the 
Board.  The  Act,  the  regulations  and  the  forms  all  recognize 
the  substantial  interest  of  an  employer  in  matters  relating  to 
certification. 

Even  if  the  Board  was  right  in  not  permitting  us  to  examine 
the  membership  cards  (and  the  trial  judge  did  not  say  that  this 
was  wrong),  that  was  all  the  more  reason  for  permitting  us  to 
test  by  cross-examination  the  evidence  on  the  vital  issue  of 
membership  in  the  union:  Re  General  Accident  Assurance  Co. 

of  Canada,  supra;  Capital  Cab  Limited  v.  Canadian  Brotherhood 
I of  Railway  Employees  and  Other  Transport  Workers,  [1949]  2 
! W.W.R.  481,  [1950]  1 D.L.R.  184. 

The  decision  of  Gale  J.  was  not  based  on  anything  that 
happened  after  the  hearing  and  the  making  of  the  certificate. 
No  objection  has  heretofore  been  taken  to  the  part  of  our 
material  relating  to  subsequent  events. 
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Notwithstanding  s.  5,  certiorari  lies  because  there  was  an 
abuse  of  jurisdiction  in  the  denial  of  natural  justice.  The  Board 
lost  its  jurisdiction  when  it  refused  to  permit  cross-examination: 
The  Colonial  Bank  of  Australasia  et  al.  v.  Willan  (1874),  L.R.  5 
P.C.  417;  Rex  (Martin)  v.  Mahony,  supra;  the  Capital  Cab  case, 
supra;  Regina  v.  Eli  (1885),  10  O.R.  727;  Re  Nelson,  [1936] 
O.R.  31,  65  C.C.C.  94,  [1936]  1 D.L.R.  28;  Re  Brown  and  Brock 
and  the  Rentals  Administrator,  [1945]  O.R.  554,  [1945]  3 D.L.R. 
324;  Re  Sing  Kee  (1901),  8 B.C.R.  20,  5 C.C.C.  86;  Rex  v. 
Picariello,  supra;  Rex  v,  Lorenzo,  supra;  Rex  v.  Montemurro, 
supra;  Labour  Relations  Board  of  Saskatchewan  v.  John  East 
Iron  Works,  Limited,  [1949]  A.C.  134,  [1948]  4 D.L.R.  673, 
[1948]  2 W.W.R.  1055;  Rex  v.  Northumberland  Compensation 
Appeal  Tribunal;  Ex  parte  Shaw,  [1951]  1 K.B.  711  at  716, 
[1951]  1 All  E.R.  268. 

Certiorari  cannot  be  taken  away  except  by  express  language, 
and  s.  5 of  the  Act  does  not  refer  to  a certificate.  The  learned 
judge  should  have  found  that  s.  5 does  not  apply  at  all  to  a 
certificate  under  Regulation  9;  I refer  also  to  Regulations  48 
and  49  and  Rules  17  and  18  of  the  Board:  Rex  (Martin)  v. 

Mahony,  supra;  Shin  Shim  v.  The  King,  [1938]  S.C.R.  378,  70 
C.C.C.  321,  [1938]  4 D.L.R.  88;  9 Halsbury,  2nd  ed.  1933,  p.  861. 


The  learned  judge  should  also  have  found  that  there  was  no 
hearing  before  the  Board  because  of  the  denial  of  the  right  to 
cross-examine  and  the  refusal  of  the  Board  to  make  its  own 
investigation  or  to  direct  the  taking  of  a vote.  The  Board  must 
be  governed  by  law  and  not  by  mere  policy,  and  the  Act  pre- 
scribes a fair  examination  and  hearing:  ss.  3(1),  4(/^);  Regu- 
lations 9,  13;  Rex  v.  Housing  Appeal  Tribunal,  [1920]  3 K.B.  334; 
Re  General  Accident  Assurance  Co.  of  Canada,  supra;  the  Capital 
Cab  case,  supra;  Re  Fairfield  Modern  Dairy  Limited  and  The 
Milk  Control  Board  of  Ontario,  [1942]  O.W.N.  579. 


The  learned  judge  should  further  have  found  bias.  He  did 
find  that  the  Board  was  biased  against  us,  but  erred  in  deciding 
that  bias  in  favour  of  the  union  must  be  shown.  If  bias  against 
one  party  is  shown  that  is  sufficient  to  deprive  the  Board  of 
jurisdiction,  and  bias  against  employers  generally  is  clearly, 
shown,  both  by  the  general  rule  of  the  Board  that  employers 
may  not  examine  membership  cards  and  by  the  conduct  of  the 
Board  on  this  hearing.  a* 
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Gale  J.  was  right  in  finding  that  what  was  done  here 
amounted  to  a breach  of  Magna  Carta,  as  embodied  in  s.  1 of 
An  Act  respecting  Certain  Rights  and  Liberties  of  the  People, 
R.S.O.  1897,  c.  322  (R.S.O.  1950,  vol.  5,  app.  A).  There  is 
nothing  in  The  Labour  Relations  Act,  1948,  or  in  the  regulations, 
that  excludes  the  operation  of  that  statute,  the  words  of  which 
are  plain:  Canadian  Northern  Ry.  Co.  v.  Wilson,  29  Man.  R. 

193,  [1918]  3 W.W.R.  730,  43  D.L.R.  412. 

Hon.  Dana  Porter,  K.C.,  Attorney -General  {W.  H.  C.  Bailey, 
with  him) : The  Ontario  Labour  Relations  Board,  for  which  I 

appear,  is  neither  appellant  nor  respondent,  and  I address  the 
Court  as  amicus  curiae,  in  the  interests  of  justice. 

At  common  law  the  status  of  trade  unions  was  doubtful,  and 
they  were  considered  as  organizations  in  restraint  of  trade. 
The  first  statute  passed  in  Ontario  to  give  them  recognition 
was  The  Collective  Bargaining  Act,  1943  (Ont.),  c.  4,  which 
constituted  a Labour  Court,  giving  it  powers  that  were  partly 
judicial  and  partly  administrative.  The  reason  behind  this  legis- 
lation was  the  fact  that  trade  unions  are  in  fact  well  established 
and  serve  a useful  purpose,  and  must  be  permitted  to  manage 
their  own  affairs  without  interference  by  employers  with 
membership.  By  The  Labour  Relations  Board  Act,  1944  (Ont.), 
c.  29,  the  Board  was  constituted,  to  take  the  place  of  the  Labour 
Court. 

The  effectiveness  of  such  a Board  depends  on  several  things, 
one  of  which  is  expedition.  If  there  were  too  much  delay  by 
way  of  cross-examination  and  inquiry  the  whole  purpose  of  the 
Act  would  be  defeated,  and  provision  was  therefore  made  for 
procedure  of  a non-judicial  kind.  The  Board  is  master  of  its 
own  procedure,  having  wide  powers  to  determine  what  evidence 
it  will  receive. 

The  Act  of  1944  was  designed  to  enforce  wartimie  labour 
regulations  passed  under  The  War  Measures  Act,  R.S.C.  1927, 
c.  206,  as  amended,  and  to  introduce  a procedure  for  collective 
bargaining,  at  a time  when  most  industry  was  under  the  control 
of  the  federal  government,  so  that  there  would  be  complete 
uniformity  in  the  laws.  All  the  statutes  before  1948  contained 
prohibitive  sections  similar  to  s.  5 of  the  1948  Act.  When  we 
consider  the  provisions  of  The  Labour  Relations  Act,  1948,  we 
see  that  in  a general  way  sanction  was  given  to  the  procedure 
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previously  adopted,  and  s.  7 is  designed  to  continue  that  process. 
That  section  constitutes  a delegation  only  to  the  Lieutenant- 
Governor  in  Council,  and  his  power  is  limited  by  the  section. 
The  wording  of  the  section  is  unusual,  requiring  a designation, 
by  the  Lieutenant-Governor  in  Council,  of  federal  legislation  as 
“calculated  to  cover”  a particular  field.  The  fact  that  regu- 
lations have  been  made  by  the  Lieutenant-Governor  in  Council 
must  be  taken  as  an  implied  designation,  and  it  cannot  be  argued 
that  the  regulations  are  invalid  because  there  is  no  express  state- 
ment to  that  effect.  The  regulations  passed  do  in  fact  “cover” 
the  field  described,  and  there  is  no  practical  necessity  for  a 
formal  designation.  If  the  federal  statute  had  been  different 
from  the  one  contemplated  by  the  Ontario  statute,  then  desig- 
nation would  have  been  essential,  but  in  the  circumstances  it  is 
not:  In  re  Gray  {Grey),  57  S.C.R.  150,  42  D.L.R.  1,  [1918]  3 

W.W.R.  111. 


If  the  regulations  are  ultra  vires  on  any  ground  the  validity 
of  the  proceedings  is  not  affected,  because  the  Board  gets  its 
powers  from  the  Act.  Although  the  term  “bargaining  agent” 
is  not  defined  in  the  Act,  it  does  expressly  empower  the  Board, 
by  s.  4,  to  determine  questions  there  set  out.  Even  if  there  were 
no  regulations  at  all,  the  Board  would  still  have  these  powers. 
Indeed,  if  the  regulations  are  disregarded  the  powers  of  the 
Board  are  even  wider  under  the  Act  itself.  The  term  “bargain- 
ing agent”  is  understood  by  all  persons  dealing  with  industry. 


A Court  of  inferior  jurisdiction  must  be  governed  by  four 
principles:  (1)  it  must  act  within  its  jurisdiction;  (2)  it  must 

act  fairly  and  justly  and  give  the  parties  a reasonable  opportunity 
to  be  heard;  (3)  it  must  act  without  bias;  and  (4)  the  juris- 
diction it  purports  to  exercise  must  not  be  founded  on  fraud  on 
the  part  of  one  party.  Where  there  is  a “speaking”  order  {i.e., 
an  order  that  sets  forth  on  its  face  the  reasons  for  its  making) 
the  Court  on  certiorari  is  entitled  to  consider  the  reasons:  Rex 

V.  Northumberland  Compensation  Appeal  Tribunal;  Ex  parte 
Shaw,  [1951]  1 K.B.  711,  [1951]  1 All  E.R.  268. 


Where  there  is,  as  here,  a prohibitive  clause,  the  only  power 
to  quash  on  certiorari  is  where  there  has  been  no  jurisdiction  in 
the  inferior  tribunal.  The  question  then  is  whether  the  Board, 
by  refusing  to  permit  cross-examination,  lost  jurisdiction  entirely. 
The  Board  had  some  judicial  functions,  and  is  within  the  scope 
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of  certiorari  if  a proper  case  is  made  out.  The  Board  had  worked 
out  a procedure  whereby  an  applicant  union  submitted  member- 
ship cards  and  receipts  for  fees,  and  in  most  cases  this  procedure 
was  accepted  without  question,  and  it  has  been  effective  in 
stabilizing  industrial  relations.  It  is  not  the  policy  of  the  Board 
to  consider  resignations,  since  it  cannot  take  into  consideration 
all  employees  who  may  change  their  minds.  If  there  is  undue 
delay,  the  whole  system  will  break  down.  There  is  provision 
for  intervention  by  employees  if  they  change  their  minds. 

J.  H.  Osier,  in  reply:  The  Board  had  previously  ruled  that 

resignations  between  the  time  of  the  application  and  the  hearing 
were  not  relevant,  and  there  was  in  any  case  no  positive  evi- 
dence before  the  Board  that  employees  had  in  fact  resigned. 
There  was  only  a suggestion  by  counsel  for  the  respondent  to 
that  effect  and  in  view  of  the  Board’s  general  policy  there  was 
no  duty  on  us  to  disclose  the  facts  in  this  respect. 

Jurisdiction  is  a matter  of  the  area  of  power,  and  cannot  be 
tested  by  the  manner  in  which  that  power  is  exercised.  If  the 
decision  of  the  Board  not  to  permit  cross-examination  was  an 
error,  it  was  nevertheless  an  error  within  the  competence  of  the 
tribunal,  whereas  I concede  that  if  it  had  taken  into  consideration 
something  that  had  nothing  to  do  with  the  unit  or  with  member- 
ship it  would  have  been  acting  beyond  its  jurisdiction. 

General  Medical  Council  v.  Spackman,  supra,  at  pp.  634-5, 
supports  my  contention  that  a denial  of  natural  Justice  alone  is 
not  a ground  for  quashing.  The  reason  that  jurisdiction  was 
lost  in  that  case  was  that  the  council  refused  to  be  bound  by  a 
statute.  The  Capital  Cab  case,  supra,  does  not  turn  on  any 
I denial  of  natural  justice,  but  rather  on  the  simple  fact  that  there 
I was  no  hearing  at  all. 

I Cur.  adv.  vult. 

I 12th  March  1952.  The  judgment  of  the  Court  was  delivered 

I by 

j Robertson  C.J.O. : — This  is  an  appeal  by  Toronto  Newspaper 

j Guild,  Local  87,  American  Newspaper  Guild  (CIO),  from  the 
I order  of  Mr.  Justice  Gale,  dated  1st  June  1951,  whereby,  in  a 
proceeding  by  way  of  certiorari,  it  was  ordered  that  the  cer- 
tificate made  on  the  20th  July  1950  by  the  Ontario  Labour 
Relations  Board,  of  applicant’s  appointment  as  bargaining  agent 
of  a unit  of  the  respondent’s  employees,  be  quashed. 
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The  application  for  certification  of  a bargaining  agent  before 
the  Ontario  Labour  Relations  Board  was  made  under  s.  7 of  the 
Regulations  (O.  Reg.  279/48)  made  under  The  Labour  Relations 
Act,  1948  (Ont.),  c.  51.  Section  7 and  the  immediately  following 
sections  of  the  Regulations  are  under  the  general  heading  “Col- 
lective Bargaining”.  They  make  provision  for  application  by  a 
trade  union  claiming  to  have  as  members  in  good  standing  a 
majority  of  employees  of  one  or  more  employers  in  a unit  that 
is  appropriate  for  collective  bargaining,  to  the  Labour  Relations 
Board  to  be  certified  as  bargaining  agent  of  the  employees  in 
the  unit. 

It  is  important  to  have  it  in  mind  that  the  Labour  Relations 
Board  does  not  itself  nominate  or  select  the  applicant  for  certifi- 
cation as  a bargaining  agent  for  employees  forming  a unit  ap- 
propriate for  collective  bargaining.  The  necessary  qualification 
of  the  applicant  for  certification  is  that  it  shall  have  a majority 
of  the  employees  in  a unit  appropriate  for  collective  bargaining 
as  members  in  good  standing  of  the  applicant  trade  union,  or 
that,  as  the  result  of  a vote  of  the  employees  in  the  unit,  the 
Board  is  satisfied  that  a majority  of  them  have  selected  the 
applicant  trade  union  to  be  a bargaining  agent  on  their  behalf. 
The  Regulations  require  that  there  shall  be  evidence  to  the 
satisfaction  of  the  Board  of  the  fact  that  a majority  of  the 
employees  of  the  unit  for  whom  a bargaining  agent  is  to  be 
certified  shall  have  approved  it  for  certification,  either  by 
membership  in  the  trade  union  to  be  appointed  as  bargaining 
agent  or  by  vote. 

The  effect  of  certification  is  provided  by  s.  10  of  the  Regu- 
lations, which  reads: 

“10.  Where  a trade  union  is  certified  under  the  Act  or  these 
regulations  as  the  bargaining  agent  of  the  employees  in  a unit 

“(a)  the  trade  union  shall  immediately  replace  any  other 
bargaining  agent  of  employees  in  the  unit  and  shall  have  ex- 
clusive authority  to  bargain  collectively  on  behalf  of  employees 
in  the  unit  and  to  bind  them  by  a collective  agreement  until  the 
certification  of  the  trade  union  in  respect  of  employees  in  the 
unit  is  revoked; 

“(b)  if  another  trade  union  had  previously  been  certified  as 
bargaining  agent  in  respect  of  employees  in  the  unit,  the  certifi- 
cation of  the  last-mentioned  trade  union  shall  be  deemed  to  be 
revoked  in  respect  of  such  employees;  and 
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“(c)  if,  at  the  time  of  certification,  a collective  agreement 
binding  on  or  entered  into  on  behalf  of  employees  in  the  unit 
is  in  force,  the  trade  union  shall  be  substituted  as  a party  to  the 
agreement  in  place  of  the  bargaining  agent  that  is  a party  to 
the  agreement  on  behalf  of  employees  in  the  unit,  and  may, 
notwithstanding  anything  contained  in  the  agreement,  upon  two 
months’  notice  to  the  employer  terminate  the  agreement  in  so 
far  as  it  applies  to  those  employees.” 

Application  was  made  to  the  Board  by  Toronto  Newspaper 
Guild,  Local  87,  American  Newspaper  Guild  (CIO)  on  7th  June 
1950  to  be  certified  as  the  bargaining  agent  of  the  employees  of 
the  Globe  Printing  Company  in  the  unit  described  as: 

“All  employees  of  the  Globe  Printing  Company  in  the 
circulation  department,  excluding  the  circulation  manager,  assist- 
ant circulation  manager,  their  confidential  secretaries,  persons 
at  or  above  the  rank  of  supervisor  who  have  the  established 
power  to  hire  and  fire  other  employees,  branch  managers  in  St. 
Catharines,  Hamilton  and  London,  and  dealers;” 

The  approximate  number  of  employees  in  the  unit  is  given 
by  the  applicant  in  the  application  for  certification  as  80,  and 
the  application  contains  the  statement:  “The  applicant  union 

has  a majority  of  the  employees  in  the  Circulation  Department 
as  members  in  good  standing.” 

Formal  notice,  addressed  to  the  respondent,  of  the  application 
for  certification  was  issued  by  the  Registrar  of  the  Board,  and 
j was  served  upon  the  present  respondent,  and  gave  notice  that 

i the  respondent  should  cause  its  reply  thereto,  if  any,  verified 

by  affidavit,  to  be  filed  with  the  Board  within  seven  days  after 
service  of  the  notice,  and  that  in  default  of  its  so  doing  it  would 
not  be  entitled  to  notice  of  any  further  proceedings  and  the 
I Board  might  proceed  in  its  absence.  The  respondent  duly  filed 
i its  reply,  which  concluded  with  the  following  requests: 

“The  respondent  respectfully  requests  that  the  Board  deter- 
mine if  the  Applicant  represents  a majority  of  the  respondent’s 
employees  within  the  appropriate  bargaining  unit  herein  as 
members  in  good  standing  within  the  meaning  of  the  Regulations 
1 of  the  Board. 

“The  respondent  further  requests  that  this  Board  direct  and 
conduct  a vote  by  secret  ballot  of  said  employees  in  order  to 
conclusively  determine  if  they  desire  to  be  represented  by  the 
Applicant  in  their  collective  dealings  with  the  respondent.” 
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The  respondent,  in  its  reply,  gave  93  as  the  number  of  em- 
ployees in  the  unit  claimed  by  the  applicant  to  be  appropriate 
for  collective  bargaining. 

Notice  of  hearing  by  the  Board  of  the  application  of  the 
applicant  to  be  certified  was  given  to  both  parties  for  the  12th 
July  1950.  Attached  to  the  notice  of  hearing  was  a letter  ad- 
dressed to  the  respondent  by  the  Registrar  of  the  Board  requir- 
ing the  respondent  to  file  at  the  hearing  or,  in  the  alternative, 
to  forward  to  the  Board  so  that  the  same  would  be  received  on 
or  before  the  date  of  the  hearing,  “lists,  alphabetically  arranged, 
showing  occupational  classifications  of  individual  employees,  of 
‘All  employees  of  the  Circulation  Department  of  the  Respondent, 
save  and  except  the  Circulation  Director  and  his  two  confidential 
secretaries,  the  Country  Circulation  Manager,  the  City  Circu- 
lation Supervisor  and  the  General  Manager’ — 

“(a)  who  were  in  the  employ  of  the  respondent  during  the 
pay  roll  period  immediately  preceding  the  date  of  the  filing  of 
the  application  herein  (June  7,  1950), 

“(b)  who  were  in  the  employ  of  the  respondent  during  the 
pay  roll  period  ending  immediately  prior  to  the  date  of  the  hear- 
ing (July  12,  1950).” 

The  Board  met  pursuant  to  the  notice  of  hearing  that  had 
been  given,  and  both  applicant  and  respondent  were  represented 
at  the  hearing. 

Mr.  Justice  Gale,  in  his  reasons  for  judgment,  has  gone  in 
some  detail  into  what  occurred  at  the  hearing,  and  it  is  on 
what  occurred  there  that  his  order,  now  in  appeal,  is  largely 
based.  I refer  to  Mr.  Justice  Gale’s  reasons  for  judgment  for 
a full  account  of  the  matter.  In  brief,  it  was  alleged  for  the 
applicant  that  59  members  of  the  unit  were  members  of  the 
trade  union,  and  the  applicant  deposited  with  the  Board  a bundle 
of  documents.  These  were  presented  as  establishing  that  58  of 
the  employees  in  the  unit  for  which  the  applicant  applied  to  be 
certified  as  bargaining  agent  were  members  in  good  standing 
of  the  applicant  trade  union.  An  oral  statement  was  made  “as 
to  the  59”.  The  respondent,  in  compliance  with  the  Board’s 
requisition,  deposited  with  the  Board  lists  of  the  employees  in 
the  circulation  department  of  the  respondent,  showing  occu- 
pational classifications  of  individual  employees  as  of  the  7th 
June  1950  and  the  5th  July  1950. 
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It  would  appear  that,  according  to  the  established  practice 
adopted  by  the  Board,  the  documents  deposited  by  the  applicant 
were  not  open  to  examination  by  the  respondent,  or  its  repre- 
sentatives, nor  were  the  names  of  the  employees  represented  to 
be  supporters  of  the  application  made  known  to  the  respondent. 
Counsel  for  the  respondent  asserted  that  he  had  information  that 
a number  of  employees  in  the  unit  had  sent  in  to  the  applicant 
resignations  of  their  membership  in  the  trade  union,  and  counsel 
stated  his  desire  to  cross-examine  applicant’s  officer  who  had 
produced  the  documents  filed  by  the  applicant,  for  the  purpose 
of  establishing  the  truth  of  his  contention  that  there  had  been  a 
number  of  such  resignations,  and  that  the  result  was  that  the 
applicant  had  not  in  fact  a majority  of  the  employees  as  its 
members.  The  Chairman  of  the  Board  refused  to  permit  such 
cross-examination.  He  refused  also  to  himself  examine  the  de- 
sired witness,  and  ruled  that  resignations  were  irrelevant. 

It  is  to  be  noted  that  while  the  effect  of  clause  a of  s.  9(2) 
of  the  Regulations  may  be  to  empower  the  Board  in  proper 
circumstances  to  give  to  mere  membership  in  good  standing  in 
the  trade  union  of  an  employee  in  the  unit,  the  effect  of  a vote 
or  other  declaration  of  the  employee  in  favour  of  the  certifi- 
cation of  the  trade  union  as  bargaining  agent  of  the  employees 
as  a whole,  it  was  not,  in  any  such  case,  compulsory  upon  the 
Board  so  to  regard  mere  membership.  It  was  only  something 
upon  which  the  Board  might  act  upon  being  satisfied  that  the 
majority  of  employees  in  the  unit  were  members  in  good  stand- 
ing of  the  trade  union. 

The  requirement  of  the  first  subsection  of  s.  9 of  the 
Regulations  is  that  the  Board  shall  “take  such  steps  as  it  deems 
appropriate  to  determine  the  wishes  of  the  employees  in  the 
unit  as  to  the  selection  of  a bargaining  agent  to  act  on  their 
behalf’.  No  doubt  this  leaves  a large  measure  of  discretion  to 
the  Board  as  to  the  steps  appropriate  for  the  Board  to  take  to 
determine  the  wishes  of  the  employees,  but  that  does  not  mean 
that  the  Board  is  at  liberty  to  refuse  to  permit  inquiry  to  be 
made  into  such  a matter  as  the  alleged  resignation  of  members, 
or  to  make  such  inquiry  on  its  own  part.  The  rulings  of  the 
Board  amounted  to  the  exclusion  of  evidence  vital  to  the  inquiry 
the  Board  had  to  make.  An  available  means  for  determining 
the  wishes  of  the  employees  would  have  been  to  take  a vote  of 
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the  employees  in  the  unit  (see  clause  h),  and  the  respondent 
pressed  for  the  taking  of  a secret  vote  under  the  Board’s  direc- 
tion. 

The  Board  would  not  allow  the  respondent  to  see  the 
documents  put  before  the  Board  by  the  applicant  as  evidence, 
nor  would  it  allow  the  respondent  to  examine  the  applicant’s 
officer  who  placed  the  documents  before  the  Board,  and  who 
made  statements  as  to  their  contents.  Neither  would  the  Board 
itself  examine  that  officer  or  the  employees  themselves.  The 
respondent  was,  therefore,  left  in  ignorance  of  the  applicant’s 
case  that  the  Board  required  the  respondent  to  meet.  The  Board 
itself  was  also  left  in  ignorance  of  the  facts  that  the  respondent 
sought  to  establish  by  evidence  that  the  Board  excluded.  It  is 
not  suggested  that  the  Board  had  any  further  knowledge  of  the 
facts  than  it  obtained  at  the  hearing.  The  applicant  does  not 
suggest  any  further  evidence  having  been  given,  and  the  endorse- 
ment on  the  record  by  the  Chairman  of  the  Board  says  that  the 
finding  of  the  Board  was  made  “on  the  basis  of  the  documentary 
evidence  submitted  by  the  parties”. 

The  Board  reserved  its  decision  at  the  close  of  the  hearing 
on  12th  July.  On  the  20th  July  1950  the  record  in  this  matter 
was  endorsed  by  the  Chairman  of  the  Board  as  follows,  as 
appears  by  a letter  from  the  Registrar  of  the  Board  to  the 
respondent : 

“The  Board  finds  that  all  employees  of  the  respondent  in  its 
Circulation  Department,  save  and  except  Circulation  Director 
and  his  two  confidential  secretaries,  Country  Circulation  Man- 
ager, City  Circulation  Supervisor,  Office  Manager  and  Branch 
Managers  at  St.  Catharines,  London  and  Hamilton,  constitute  a | 
unit  of  employees  of  the  respondent  appropriate  for  collective  ' 
bargaining.  , 

“The  Board  further  finds,  on  the  basis  of  the  documentary  ' 
evidence  submitted  by  the  parties,  that  of  the  92  employees  in 
that  bargaining  unit  as  of  the  date  of  filing  of  the  application,  j 
58  are  members  in  good  standing  of  the  applicant;  and  that  of 
the  95  employees  in  that  bargaining  unit  as  of  the  date  of  the 
hearing  conducted  by  the  Board  in  the  matter,  57  are  members 
in  good  standing  of  the  applicant.  | 

“A  certificate  will  issue.  K 


July  20,  1950. 


“P.  M.  Draper, 

for  the  Board.” 
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I call  attention  particularly  to  the  opening  words  of  the 
second  paragraph  of  this  endorsement  of  the  record.  The  find- 
ings are  “on  the  basis  of  the  documentary  evidence  submitted 
by  the  parties”.  This  is  a statement  of  some  importance  in  the 
consideration  of  this  case. 

A formal  certificate,  also  bearing  date  20th  July  1950,  was 
issued  by  the  Board  under  the  heading  of  this  matter,  as  follows : 

“Certificate 

“This  application  coming  on  for  hearing  before  the  Board 
on  Wednesday,  the  12th  day  of  July,  1950,  Mr.  J.  M.  Barnes, 
Mr.  J.  H.  Osier  and  Mr.  S.  Ripley  appearing  for  Toronto  News- 
paper Guild,  Local  87,  American  Newspaper  Guild,  (CIO),  and 
Mr.  R.  V.  Hicks  appearing  for  Globe  Printing  Company,  and 
the  Board  having  satisfied  itself  that  Toronto  Newspaper  Guild, 
Local  87,  American  Newspaper  Guild,  (CIO),  is  a trade  union 
within  the  meaning  of  the  Regulations  made  under  The  Labour 
Relations  Act,  1948;  that  all  employees  in  its  Circulation  De- 
partment, save  and  except  Circulation  Director  and  his  two 
confidential  secretaries,  Country  Circulation  Manager,  City 
Circulation  Supervisor,  Office  Manager  and  Branch  Managers 
at  St.  Catharines,  London  and  Hamilton,  constitute  a unit  of 
employees  of  Globe  Printing  Company,  appropriate  for  collective 
bargaining;  and  that  a majority  of  the  employees  in  such  unit 
are  members  in  good  standing  of  Toronto  Newspaper  Guild, 
Local  87,  American  Newspaper  Guild,  (CIO). 

“This  Board  doth  Certify  that  Toronto  Newspaper  Guild, 
Local  87,  American  Newspaper  Guild,  (CIO),  is  the  certified 
bargaining  agent  of  all  employees  of  Globe  Printing  Company 
in  its  Circulation  Department,  save  and  except  Circulation 
Director  and  his  two  confidential  secretaries.  Country  Circulation 
Manager,  City  Circulation  Supervisor,  Office  Manager  and  Branch 
Managers  at  St.  Catharines,  London  and  Hamilton. 

“Dated  at  Toronto  this  20th  day  of  July,  1950. 

(Seal)  “Ontario  Labour  Relations  Board, 

“P.  M.  Draper, 

“Chairman.” 

After  the  issue  of  the  formal  certificate  of  the  Board  there 
followed  some  correspondence  between  the  respondent,  or  its 
solicitor,  and  the  Board,  in  which  the  respondent  pressed  for 
a reconsideration  of  the  disposition  that  the  Board  had  made  of 
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the  matter.  This  brought  nothing  but  adherence  to  its  order 
by  the  Board.  Having  failed  to  obtain  a reconsideration  of  the 
matter  the  respondent  instituted  this  proceeding  by  way  of 
certiorari  for  the  removal  into  the  Supreme  Court  of  Ontario 
of  the  certificate  issued  by  the  Board  to  the  present  appellant, 
“together  with  the  proceedings  had  or  taken  by  the  said  Ontario 
Labour  Relations  Board,  the  evidence  taken  at  the  hearing  on 
the  12th  day  of  July  1950,  . . . the  record  and  all  other  matters, 
things  and  documents  incidental  or  relevant  thereto,  and  all 
other  papers  and  matters  in  connection  therewith  and  process 
thereunder,  to  bring  the  said  certificate  to  be  quashed”. 

It  is  many  years  since  the  practice  in  certiorari  has  been 
altered  in  this  Province.  The  writ  of  certiorari  has  been  abolish- 
ed and  all  necessary  provisions  are  to  be  made  in  the  judgment 
or  order  (Rule  623).  Certiorari  may  be  granted  upon  a sum- 
mary application  by  originating  notice  (Rule  622).  A form  of 
order  is  provided  (Form  82).  This  would  appear  to  be  a form  of 
order  for  bringing  up  the  record  and  whatever  else  may  be 
necessary,  from  the  inferior  tribunal  to  the  Supreme  Court  of 
Ontario.  As  a matter  of  fact,  in  the  present  case  no  such  pre- 
liminary proceeding  seems  to  have  been  taken.  The  Registrar 
of  the  Court  has  in  his  custody  the  original  certificate  issued  by 
the  Board  and  dated  20th  July  1950.  This  he  received  from 
officers  of  the  appellant,  and  it  would  appear  from  the  recital 
in  the  order  of  Mr.  Justice  Gale  that  this  was  done  after  he  had 
delivered  judgment  on  the  motion  to  quash. 

The  record  upon  which  the  motion  for  certiorari  v/as  argued 
and  disposed  of  is  made  up  of  affidavits  made  in  the  certiorari 
proceeding  and  the  exhibits  therein  referred  to,  in  the  manner 
of  the  ordinary  practice  in  motions.  Rule  226  provides  that: 
“Evidence  upon  a motion  may  be  given  by  affidavit.”  No  objec- 
tion seems  to  have  been  raised  by  anyone  to  the  manner  in 
which  the  necessary  evidence  of  facts  and  documents  was 
brought  before  the  Court  in  this  proceeding,  except  that  counsel 
for  the  appellant  has,  in  para.  6 of  his  memorandum  of  fact  and 
law  on  this  appeal,  taken  the  objection  that:  “In  order  to 

determine  whether  or  not  jurisdiction  has  been  lost,  the  Court 
cannot  look  at  material  relating  to  matters  arising  during  the 
course  of  the  hearing,  save  as  to  findings  of  fact  essential  to  give 
jurisdiction.”  That  matter  may  require  consideration,  but  apart 
from  it,  the  parties  being  seemingly  content  with  the  record 
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upon  which  the  motion  was  argued  before  Mr.  Justice  Gale,  and 
the  manner  in  which  it  has  been  brought  before  this  Court,  I 
see  no  reason  why  the  matters  in  issue  cannot  be  determined  in 
this  appeal.  Reference  may  be  made  to  Re  The  County  of  Essex 
and  The  Township  of  East  Sandwich  et  al.,  [1933]  O.W.N.  807. 

Mr.  Justice  Gale  heard  the  motion  at  considerable  length,  and 
later  disposed  of  it  in  an  able  and  exhaustive  judgment.  He 
granted  the  respondent’s  motion  and  ordered  that  the  certificate 
of  the  Board  made  on  the  20th  July  1950  be  removed  into  the 
Supreme  Court  of  Ontario  and  that  it  .be  quashed.  From  that 
order  this  appeal  is  taken. 

While  it  has  not  been  disputed  before  us  that,  in  general, 
the  duties  and  powers  of  the  Ontario  Labour  Relations  Board 
are  of  an  administrative  character,  yet  certain  of  its  duties  re- 
quire that  it  should  exercise  powers  of  a judicial  character. 
Power  that  the  Board  is  required  to  exercise  in  the  certification 
of  a collective  bargaining  agent,  in  my  opinion,  brings  it  within 
the  latter  class.  The  Board  is  required,  in  the  first  place,  to 
determine  that  the  unit  in  respect  of  which  the  application  for 
certification  is  made,  is  appropriate  for  collective  bargaining. 
Section  8 of  the  Regulations  would  seem  to  apply  specifically  to 
a unit  such  as  we  have  here.  It  is  as  follows : 

“Where  a group  of  employees  of  an  employer  belong  to  a 
craft  or  group  exercising  technical  skills,  by  reason  of  which  they 
are  distinguishable  from  the  employees  as  a whole  and  the 
majority  of  the  group  are  members  of  one  trade  union  pertaining 
to  such  craft  or  other  skills,  the  trade  union  may  apply  to  the 
Board  subject  to  the  provisions  of  regulation  seven,  and  shall  be 
entitled  to  be  certified  as  the  bargaining  agent  of  the  employees 
in  the  group  if  the  group  is  otherwise  appropriate  as  a unit  for 
collective  bargaining.” 

The  status  of  a majority  of  the  employees  as  members  in  good 
standing  in  the  trade  union  would  seem,  in  this  case,  to  be  a 
condition  of  certification. 

It  is  clear  that  certification  materially  affects  the  legal  rela- 
tionship of  the  employer  with  its  employees,  as  well  as  with  the 
bargaining  agent.  Although  the  Board  may  be  primarily  an 
administrative  body,  yet  the  judicial  character  of  certain  of  its 
functions  requires  the  Board,  in  the  discharge  of  these  functions, 
to  act  judicially  within  the  meaning  of  such  cases  as  Local 
Government  Board  v.  Arlidge^  [1915]  A.C.  120  at  132,  and 
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Board  of  Education  v.  Rice  et  al.,  [1911]  A.C.  179,  and  if  the 
Board  trespasses  against  its  jurisdiction,  it  is  subject  to  the 
supervision  of  the  Supreme  Court  of  Ontario.  Lord  Sumner  in 
Rex  V.  Nat  Bell  Liquors,  Limitedy  [1922]  2 A.C.  128  at  156,  37 
C.C.C.  129,  65  D.L.R.  1,  [1922]  2 W.W.R.  30,  defined  that  special 
jurisdiction  of  such  a Court  as  the  Supreme  Court  of  Ontario, 
in  these  terms: 

“Its  jurisdiction  is  to  see  that  the  inferior  Court  has  not 
exceeded  its  own,  and  for  that  very  reason  it  is  bound  not  to 
interfere  in  what  has  been  done  within  that  jurisdiction,  for  in 
so  doing  it  would  itself,  in  turn,  transgress  the  limits  within 
which  its  own  jurisdiction  of  supervision,  not  of  review,  is  con- 
fined. That  supervision  goes  to  two  points:  one  is  the  area  of 
the  inferior  jurisdiction  and  the  qualifications  and  conditions  of 
its  exercise;  the  other  is  the  observance  of  the  law  in  the  course 
of  its  exercise.” 

No  doubt  the  Board  has  been  granted  a good  deal  of  freedom 
in  its  procedure,  and  may  receive  and  accept  such  evidence  and 
information  on  oath,  affidavit  or  otherwise  as,  in  its  discretion, 
it  may  deem  proper,  whether  admissible  as  evidence  in  a Court 
of  law  or  not.  At  the  same  time  the  powers  of  the  Board  are 
restricted  and  care  has  been  taken  to  protect  the  employee 
against  the  certification  of  a bargaining  agent  which  has  not  the 
confidence  of  the  majority  of  the  employees  in  the  unit.  The 
Board  is  to  take  appropriate  steps  to  determine  the  wishes  of  the 
employees  in  the  unit  as  to  the  selection  of  a bargaining  agent  to 
act  on  their  behalf.  More  specifically  in  cases  like  the  present, 
that  come  under  s.  8 of  the  Regulations,  the  requirement  as  to 
membership  is  that  the  majority  of  the  group  of  employees  are 
members  of  the  trade  union.  The  Board’s  jurisdiction  is  clearly 
a limited  one  and  it  is  not  only  of  importance  to  the  employees 
that  their  bargaining  agent  should  be  one  approved  by  a majority 
of  them;  it  is  also  of  importance  to  the  employer  that  the  bar- 
gaining agent  with  whom  he  must  transact  the  collective  bargain- 
ing of  his  employees  be  validly  authorized  and  able  to  make  an 
agreement  that  binds  the  employees  as  a body.  The  Board 
recognized  the  interest  of  the  employer  in  this  case  by  calling 
it  to  the  meeting  for  hearing  the  application. 

It  is  clear  upon  the  evidence  that  the  Board  did  not  make  the 
inquiry  necessary  to  enable  the  Board  to  certify — as  it  did  certify 
— that  a majority  of  the  employees  in  the  unit  were  members  in 
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good  standing  of  the  applicant  trade  union.  The  Board  made 
its  certificate  without  knowing  whether  it  was  true  or  false.  The 
Board  refused  to  make  the  inquiry  necessary  to  learn  the  truth. 
The  Board  also,  as  hereinbefore  set  forth,  refused  to  permit 
counsel  for  the  respondent  to  have  access  to  the  applicant’s 
records  of  its  mem.bers,  and  refused  to  allow  counsel  for  the 
respondent  to  cross-examine  the  person  by  whom  certain  of  the 
applicant’s  records  of  membership  were  produced  to  the  Board 
as  evidence.  The  evidence  of  respondent’s  employees  was  not 
available  to  the  respondent  under  the  practice  of  the  Board, 
which  was  to  exclude  the  evidence  of  employees  if  called  as  wit- 
nesses by  their  employer  in  such  cases.  It  was  sought  by  the 
respondent  to  show  that  a number  of  employees  had  resigned 
their  membership  in  the  trade  union.  The  Board  not  only  ex- 
cluded all  available  sources  of  evidence  on  the  matter  of  resig- 
nations; it  ruled  that  any  such  evidence  was  inadmissible. 

The  Board,  therefore,  issued  its  certificate  to  the  applicant 
while  refusing  to  make  the  inquiry  required  to  be  made  before 
assuming  to  exercise  the  powers  vested  in  it.  It  assumed  juris- 
diction to  issue  a certificate  while  refusing  to  receive  admissible 
evidence  necessary  to  enable  it  to  certify.  That  the  Board  did  in 
fact  confine  itself  to  the  limited  inquiry  shown  by  the  record  of 
this  appeal  is  plain  from  the  endorsement  made  by  the  Chairman 
of  the  Board  on  the  Board’s  record,  as  set  forth  in  the  letter  of 
the  Registrar  of  21st  July  1950.  ''The  Board  further  finds,  on  the 
basis  of  the  documentary  evidence  submitted  by  the  parties” 
are  the  words  of  the  Chairman  in  the  endorsement  of  the  record 
made  on  20th  July  1950.  To  put  the  matter  in  another  way, 
the  Board  has  assumed  jurisdiction  to  grant  certification  to  the 
applicant  without  first  ascertaining  that  the  applicant  has  the 
qualifications  that  permit  its  certification,  and  has  thereby  dis- 
regarded an  important  limitation  on  the  Board’s  jurisdiction. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant:  JoUiffe,  Lewis  d Osier,  Toronto. 

Solicitors  for  the  respondents:  Macdonald  d Macintosh, 

Toronto. 

Solicitor  for  the  Ontario  Labour  Relations  Board:  E.  H. 

Silk,  Toronto. 
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[COURT  OF  APPEAL.] 

Hollinger  Bus  Lines  Limited  v»  Ontario  Labour  Relations  Board. 

Labour  Law  — Ontario  Labour  Relations  Board  — Nature  of  Board  — 

Not  Entity  Capable  of  Being  Sued  — The  Labour  Relations  Act, 
R.8.O.  1950,  c.  194. 

The  Ontario  Labour  Relations  Board  is  not  an  entity  that  can  be  sued. 

The  Act  creating  the  Board  does  not  make  it  a corporation,  nor  is 
there  anything  in  the  Act  from  which  it  can  be  said  that  as  a neces- 
sary intendment  the  Board  has  capacity  to  sue  and  to  be  sued. 

The  Metallic  Roofing  Company  of  Canada  v.  The  Local  Union  No.  30 
(1903),  5 O.L.R.  424;  9 O.L.R.  171,  applied;  Bank  of  Montreal  v.  Bole, 
[1931]  1 W.W.R.  203,  distinguished.  Even  if  this  lack  of  capacity  is 
not  raised  by  the  Board  the  Court  will  take  notice  of  it  proprio  motu. 
Society  Brand  Clothes  Ltd.  v.  Amalgamated  Clothing  Workers  of 
America  et  al.,  [1931]  S.C.R.  321  at  326,  applied. 

Certiorari  and  Prohibition  — How  Obtained  — Impropriety  of  Action  as 
Alternative  to  Summary  Application  — Action  for  Declaration  and 
Injunction  — Rule  622. 

An  action  will  not  lie  for  a declaration  that  the  Ontario  Labour  Rela- 
tions Board,  in  adjudicating  upon  a matter  before  it,  has  acted  with- 
out jurisdiction,  or  in  excess  of  jurisdiction,  or  for  an  injunction  to 
restrain  it  from  proceeding  further  with  the  matter  because  of  lack  of 
jurisdiction.  Such  relief  is  properly  obtainable  only  by  means  of  the 
procedure  substituted  by  Rule  622  for  the  prerogative  writs  of  cer- 
tiorari and  prohibition.  The  substitution  of  the  new  procedure  has 
not  changed  the  nature  of  the  proceedings,  and  there  is  no  alterna- 
tive procedure  available.  An  injunction  is  not  an  alternative  to  pro- 
hibition. Cote  et  al.  v.  Morgan  et  al.  (1881),  7 S.C.R.  1 at  11-2;  Rich 
V.  Melancthon  Board  of  Health  (1912),  26  O.L.R.  48;  Rex  v.  Titch- 
marsh  (1914),  32  O.L.R.  569,  applied;  Credit  Fonder  Franco-Canadien 
V.  Board  of  Review  et  al.,  [1939]  3 W.W.R.  632,  agreed  with;  The 
Commodore  Grill  v.  The  Town  of  Dunnville,  [1941]  O.W.N.  384; 
National  Trust  Company  Limited  v.  The  Christian  Community  of 
Universal  Brotherhood  Limited  et  al.,  [1941]  S.C.R.  601,  discussed. 
Judgment  of  Spence  J.,  [1951]  O.R.  562,  affirmed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Spence  J.,  , 

[1951]  O.R.  562,  [1951]  4 D.L.R.  47,  staying  the  action. 

26th  to  28th  November  1951.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Roach,  Hope,  Gibson  and  Mackay  JJ.A. 

Gordon  N.  Shaver ^ K.C.,  for  the  plaintiff,  appellant:  This 

appeal  involves  only  a question  of  practice,  whether  we  are  en- 
titled to  sue  for  declarations  and  an  injunction,  or  whether  we 
must  proceed  by  certiorari  and  prohibition.  [Hope  J.A.:  This  j 

Board  was  exercising  a judicial  function;  is  it  proper  for  you  to 
sue  it  as  an  entity?  Should  you  not  have  named  the  individual  j 
members  of  the  Board  as  defendants?]  I submit  not,  in  view  of 
the  decision  in  National  Trust  Company  Limited  v.  The  Christian  B||| 
Community  of  Universal  Brotherhod  Limited  et  al.,  [1941] 

S.C.R.  601,  [1941]  3 D.L.R.  529,  23  C.B.R.  1.  If  we  go  to  trial  m 
we  may  have  to  add  other  parties.  QjP  ||H 
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The  existing  agreement  between  us  and  our  employees  was  a 
valid  one,  and  the  Board  had  no  jurisdiction  to  set  it  aside  as  it 
purported  to  do.  That  power  could  be  exercised  only  by  a 
superior  Court.  My  claim  for  an  injunction  was  merely  one  for 
consequential  relief.  The  order  of  Spence  J.  should  not  have 
been  made  before  pleadings  were  delivered.  It  cannot  be  deter- 
mined, at  least  until  the  statement  of  claim  is  delivered,  whether 
or  not  more  parties  must  be  added. 

The  trial  judge  stayed  the  action  on  the  ground  that  we 
should  have  applied  for  certiorari  by  originating  notice  under 
Rule  622.  He  said  that  he  could  not  stay  it  as  “vexatious”,  but 
he  proceeded  to  consider  many  matters  that  he  should  not  have 
considered  in  coming  to  the  conclusion  that  it  was  an  abuse  of 
the  process  of  the  Court. 

My  submission  is  that  in  view  of  the  provisions  of  The  Judi- 
cature Act,  R.S.O.  1950,  c.  190,  the  Rules  of  Practice  and  Pro- 
cedure, and  the  decided  cases,  an  action  lies  for  a declaratory 
judgment  and  an  injunction  as  an  alternative  to  the  prerogative 
writs.  I rely  in  particular  on  s.  15(h)  of  the  Act  and  Rules  1,  4, 
10  and  622.  In  considering  the  English  cases  it  must  be  remem- 
bered that  the  practice  there  is  more  restricted : Cromhie  v.  The 
King,  52  O.L.R.  72  at  75-6,  [1923]  2 D.L.R.  542;  Kemp  v,  Beattie, 
63  O.L.R.  176  at  178,  [1929]  1 D.L.R.  55.  The  practice  I have 
followed  has  the  implied  approval  of  the  Supreme  Court  of 
Canada  in  the  National  Trust  case,  supra. 

It  has  been  held  that  an  action  may  be  brought  for  a declara- 
tion and  a mandatory  order  in  lieu  of  applying  for  mandamus 
under  Rule  622;  The  Commodore  Grill  v.  The  Town  of  Dunnville, 
[1941]  O.W.N.  384,  [1941]  4 D.L.R.  708.  Mandamus,  prohibi- 
tion and  certiorari  are  all  dealt  with  by  Rule  622,  and  there  is  no 
basis  for  any  distinction  between  them;  Short  and  Mellor,  Crown, 
Practice,  2nd  ed.  1908,  p.  198;  Credit  Fonder  Franco-Canadien 
V.  Board  of  Review  under  Farmers^  Creditors  Arrangement  Act, 
193If,  et  al,  [1939]  3 W.W.R.  632,  [1940]  1 D.L.R.  182,  21 
C.B.R.  166. 

[Roach  J.A.:  The  question  is  whether  you  are  entitled  to 

sue  the  Board.  If  you  have  no  right  to  sue  the  defendant  you 
have  named,  is  it  not  an  abuse  of  the  process  of  the  Court?]  If  A 
sues  B,  his  action  will  not  be  dismissed  after  the  issue  of  the  writ 
merely  because  he  should  have  sued  C as  well.  I do  not  think 
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any  other  parties  need  be  added  in  respect  of  the  first  and  second 
declarations  claimed,  although  it  might  be  necessary  to  bring  in 
others  for  the  other  two  declarations.  [Robertson  C.J.O.:  The 
individuals  that  did  the  wrong  are  the  members  of  the  Board.] 
If  there  is  a question  to  be  tried  why  can  I not  have  it  tried  in- 
stead of  proceeding  under  Rules  622  et  seq.?  [Roach  J.A.:  Your 
contention  at  first  was  that  the  Board  had  no  power  to  certify 
the  union  because  there  was  an  agreement  in  the  way;  now  you 
change  the  issue,  and  instead  of  bringing  this  issue,  as  between 
you  and  the  union,  before  the  Court,  you  say  that  the  Board  had 
no  jurisdiction.]  I do  not  see  that  that  point  is  in  issue  at  the 
moment,  although  it  may  arise  later.  The  Supreme  Court  of 
Ontario  has  power  to  supervise  the  Board,  and  can  therefore 
give  me  relief.  If  the  Board  does  something  beyond  its  jurisdic- 
tion, this  Court  has  power  to  restrain  it. 

The  right  to  a declaration  does  not  depend  upon  consequen- 
tial relief;  a declaration  may  be  granted  even  if  no  consequential 
relief  is  claimed:  The  Judicature  Act,  s.  15(h);  the  National 

Trust  case,  supra]  19  Halsbury,  2nd  ed.  1935,  para.  511,  p.  212. 
In  any  event,  my  claim  for  an  injunction  was  a claim  for  conse- 
quential relief.  The  following  are  illustrations  of  circumstances 
in  which  declarations  have  been  granted:  Hanson  v.  RadcUffe 

Urban  District  Council,  [1922]  2 Ch.  490;  West  Ham  Corpora- 
tion V.  Sharp,  [1907]  1 K.B.  445;  London  Association  of  Ship- 
owners and  Brokers  v.  London  and  India  Docks  Joint  Committee, 
[1892]  3 Ch.  242;  Dyson  v.  Attorney -General,  [1911]  1 K.B. 
410;  Litchfield-Speer  v.  Queen  Anne's  Gate  Syndicate  (No. 
2),  Limited,  [1919]  1 Ch.  407;  Simmonds  v.  Newport  Abercarn 
Black  Vein  Steam  Coal  Company,  Limited,  [1921]  1 K.B.  616; 
Barwick  et  al.  v.  South  Eastern  and  Chatham  Railway  Com- 
panies, [1921]  1 K.B.  187;  Toronto  Railway  Company  v.  The 
City  of  Toronto,  [1904]  A.C.  809  at  816,  C.R.  [13]  A.C.  324; 
Electrical  Development  Company  of  Onta.rio  v.  Attorney -General 
for  Ontario  et  al.,  [1919]  A.C.  687,  47  D.L.R.  10.  [Roach  J.A.: 
Is  there  in  fact  a decision,  order  or  judgment  of  this  Board? 
I should  have  thought  that  up  to  this  time  the  Board  had  only 
expressed  an  opinion.]  It  was  something  in  writing,  delivered 
by  the  Chairman  of  the  Board  as  a decision  of  the  Board,  and  I 
submit  that  it  was  premature. 
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It  was  not  a proper  exercise  of  judicial  discretion  to  stay  the 
action,  especially  in  view  of  the  stage  at  which  the  motion  was 
made  and  of  the  materials  before  the  Court.  The  power  of  the 
Court  to  stay  an  action  as  an  abuse  of  the  process  should  be 
exercised  sparingly  and  only  in  very  exceptional  cases:  Orpen  v. 
Attorney -General  for  Ontario,  56  O.L.R.  327,  [1925]  2 D.L.R. 
366,  varied  56  O.L.R.  530,  [1925]  3 D.L.R.  301. 

It  is  clear  from  the  wording  of  Rules  32  and  141  and  Form  4 
that  the  endorsement  on  a writ  of  summons  is  not  intended  to 
be  a substitute  for  a statement  of  claim:  Cairns  v.  Grigg  et  al., 
[1945]  O.W.N.  497  at  499.  But  124  applies  only  to  pleadings: 
Holmested  & Langton,  Ontario  Judicature  Act,  5th  ed.  1940,  p. 
614;  Kingdom  Mining,  Smelting  & Manufacturing  Co.  Ltd.  v. 
Attorney-General  for  Ontario  (1932),  41  O.W.N.  14.  It  does 
not  apply  to  endorsements:  Wright  v.  Prescott  Urban  District 

Council  (1916) , 86  L. J.  Ch.  221. 

The  only  way  this  action  could  be  stayed,  if  at  all,  is  under 
the  inherent  power  of  the  Court.  In  view  of  the  lack  of  material 
available  at  this  stage  of  the  action  the  Court  should  be  all  the 
more  reluctant  to  intervene : The  Commodore  Grill  v.  The  Town 
of  Dunnville,  supra,  at  p.  386. 

Before  an  action  will  be  stayed  as  “frivolous  and  vexatious” 
it  must  be  found  that  the  plaintiff  cannot  succeed  and  the  “frivol- 
ity” must  be  manifest  on  the  face  of  the  proceedings:  Barrett 

V.  Day;  Day  v.  Foster  (1890),  43  Ch.  D.  435;  Papineau  v.  King 
(1842),  10  M.  & W.  216,  152  E.R.  448;  Willis  v.  Earl  Beauchamp 
(1886),  11  P.D.  59.  If  an  action  is  to  be  stayed,  apart  from  Rule 
124,  as  an  abuse  of  the  process  of  the  Court,  it  must  be  shown 
that  the  plaintiff  is  seeking  an  advantage  to  which  he  is  not 
legitimately  entitled.  Questions  of  costs  or  inconvenience  are 
not  sufficient  in  themselves:  In  re  Norton’s  Settlement;  Norton 
V.  Norton,  [1908]  1 Ch.  471  at  479. 

There  was  no  material  before  Spence  J.  except  the  notice  of 
motion  and  the  writ  of  summons.  A consideration  of  his  reasons 
for  judgment  makes  it  clear  that  he  founded  his  decision  in  part 
on  statements  made  by  counsel  for  the  defendant,  and  in  part  on 
his  own  view  of  facts  not  proved  before  him.  In  doing  so  he 
attempted  to  take  judicial  notice  of  matters  that  must  be  proved: 
13  Halsbury,  2nd  ed.  1934,  para.  693,  p.  622;  Regina  v.  Antrim 
County  Justices,  [1895]  2 I.R.  603  at  649;  Van  Breda  v.  Silber- 
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hauer  (1869),  L.R.  3 P.C.  84  at  99.  A judge  is  not  entitled  to 
base  his  judgment  on  facts  not  proved  before  him  unless  those 
facts  are  very  well  known.  I know  of  no  case  where  a Court 
has  dismissed  or  stayed  an  action  with  nothing  more  before  it 
than  the  endorsement  on  a writ  of  summons.  An  action  for  a 
declaration  being  a claim  for  an  exercise  of  judicial  discretion 
in  the  light  of  the  facts  established  at  the  trial,  the  judge  below 
should  not  have  stayed  the  action  in  this  summary  fashion  and 
at  this  stage  of  the  proceedings:  Gruen  Watch  Company  of 

Canada  Limited  et  al.  v.  The  Attorney -General  of  Canada,  [1950] 
O.R.  429  at  445,  [1950]  4 D.L.R.  156,  and  on  appeal  suh  nom. 
Bulova  Watch  Company  Limited  v.  The  Attorney -General  of 
Canada,  [1951]  O.R.  360  at  362-3,  [1951]  3 D.L.R.  18,  [1951] 

C. T.C.  94;  Cooper  v.  Wilson  et  al,,  [1937]  2 K.B.  309,  [1937]  2 
All  E.R.  726;  Guaranty  Trust  Company  of  New  York  v.  Hannay 
d Company,  [1915]  2 K.B.  536. 

The  writ  of  summons  discloses  a good  cause  of  action,  and  is 
the  most  convenient  form.  The  Supreme  Court  of  Ontario  has 
power  to  review  proceedings  before  the  Board,  and  to  restrain 
it  from  going  beyond  the  jurisdiction  conferred  upon  it  by  the 
Legislature.  This  power  cannot  be  destroyed,  and  ss.  68  and  69 
of  The  Labour  Relations  Act,  R.S.O.  1950,  c.  194,  must  be  read 
with  this  power  in  mind:  Labour  Relations  Board  of  Saskat- 

chewan V.  John  East  Iron  Works  Limited  et  al.,  [1949]  A.C.  134, 
[1948]  4 D.L.R.  673,  [1948]  2 W.W.R.  1055;  Workmen’s  Com- 
pensation Board  v.  Canadian  Pacific  Railway  Company,  [1950] 
1 W.W.R.  673,  [1950]  2 D.L.R.  630;  Re  Toronto  Newspaper 
Guild,  Local  87,  American  Newspaper  Guild  (C.I.O.)  and  Globe 
Printing  Company,  [1951]  O.R.  435,  100  C.C.C.  301,  [1951]  3 

D. L.R.  162;  Quance  v.  Thomas  A.  Ivey  d Sons  Limited,  [1950] 
O.R.  397,  [1950]  3 D.L.R.  656. 


It  is  submitted  that  the  plaintiff’s  rights  can  be  more  ade- 
quately protected  by  the  Court  in  an  action  such  as  this  than  on 
an  application  to  quash  by  way  of  certiorari,  in  view  of  the 
restrictions  and  practice  that  have  developed  under  the  preroga- 
tive writs,  the  narrowness  of  the  issues  open,  and  the  inconveni- 
ence and  unsatisfactory  nature  of  the  evidence  available  on  such 
an  application:  Rule  623;  Form  82;  The  Judicature  Act,  ss.  62,:; 

63,  65;  Rex  v.  Nat  Bell  Liquors,  Limited,  [1922]  2 A.C.  128,  37 
C.C.C.  129,  65  D.L.R.  1,  [1922]  2 W.W.R.  30;  Re  Windsor  Ter- 
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minal  Warehouse  and  Transport  Company  Limited^  63  O.L.R. 
630,  52  C.C.C.  38,  [1929]  3 D.L.R.  926.  In  order  to  put  before 
the  Court  the  facts  concerning  the  matter  it  would  be  necessary: 
(1)  to  establish  the  agreements  referred  to  in  the  writ;  (2)  to 
adduce  evidence  of  the  proceedings  before  the  Board;  (3)  to 
show  that  the  agreements  had  been  acted  upon  and  that  sub- 
stantial sums  of  money  had  been  paid  on  account  of  their  pro- 
visions; (4)  to  establish  the  facts  relevant  to  future  liability  of 
the  plaintiff  under  the  agreements;  and  (5)  to  adduce  evidence 
on  the  question  whether  the  second  agreement  was  a new  agree- 
ment or  a mere  amendment  of  the  first.  A decision,  on  an 
application  in  the  nature  of  certiorari,  that  the  Board  did  not 
have  jurisdiction  would  not  of  itself  afford  the  relief  sought  in 
the  action,  since  it  would  not  determine  the  questions  of  liability 
under  the  agreements. 

I have  a right  to  sue  the  Board  under  s.  69  of  the  Act.  An 
examination  of  this  statute  and  its  predecessors  shows  that 
there  has  been  for  some  years  a Labour  Relations  Board  having 
all  the  powers  now  given  under  the  1950  Act.  The  Board  is  not  a 
corporation,  but  it  is  a legal  entity,  and  can  therefore  both  sue 
and  be  sued  in  its  own  name:  Re  Provincial  Board  of  Health  for 
Ontario  and  City  of  Toronto  (1920),  46  O.L.R.  587,  51  D.L.R. 
444;  Re  City  of  Ottawa  and  Provincial  Board  of  Health  (1914), 
33  O.L.R.  1,  20  D.L.R.  531;  Labour  Relations  Board  of  Saskat- 
chewan V.  Dominion  Fire  Brick  and  Clay  Products , Limited  et  al,y 
[1947]  S.C.R.  336,  [1947]  3 D.L.R.  1. 

E.  H.  Silky  K.C.  (W.  H.  C.  Bailey,  with  him),  for  the  defend- 
ant, respondent:  The  appropriate  procedure  for  the  relief  sought 
by  the  plaintiff  is  by  certiorari  or  prohibition.  An  action  com- 
menced by  writ  would  result  in  delay  in  the  functioning  of  this 
administrative  tribunal.  The  Board  is  governed  by  ss.  68  and 
69  of  The  Labour  Relations  Act.  The  Supreme  Court  possesses 
inherent  jurisdiction  to  stay  an  action  as  an  abuse  of  the  process 
of  the  Court  if  it  will  cause  undue  delay,  is  vexatious,  substitutes 
a complex  proceeding  for  a simple  one,  seeks  to  substitute  the 
decision  of  the  Court  for  that  of  a tribunal  having  exclusive 
jurisdiction  in  the  matter,  or  seeks  a remedy  or  an  end  not 
allowed  by  the  practice  of  the  Court. 

The  Court  may  consider  an  action  an  abuse  of  the  process 
even  if  a cause  of  action  is  shown  and  the  action  is  not  frivolous 
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or  vexatious.  An  action  may  be  stayed  before  pleadings,  but  the 
motion  to  stay  must  be  made  before  a step  is  taken  in  the  action. 

The  Court  will  not  grant  a declaratory  judgment  or  an  injunc- 
tion if  another  adequate  remedy  is  available:  Attorney -General 
V.  Miller  (1899),  2 N.B.  Eq.  28;  Merrick  v.  Liverpool  Corpora- 
tion,  [1910]  2 Ch.  449;  Neal  v.  Rogers  (1910),  22  O.L.R.  588; 
Bmeeton  v.  Attorney -General,  [1920]  1 Ch.  85;  Attorney -Gen- 
eral for  Ontario  v.  Canadian  Wholesale  Grocers  Association,  53 
O.L.R.  627,  39  C.C.C.  272,  [1923]  2 D.L.R.  47;  Everett  v.  Griffiths, 
[1924]  1 K.B.  941  at  955-7;  Cassidy  v.  Stuart,  62  O.L.R.  374, 
[1928]  3 D.L.R.  879;  Credit  Fonder  Franco-Canadien  v.  Board 
of  Review  under  Farmers’  Creditors  Arrangement  Act,  193Jf, 
et  al,  [1939]  3 W.W.R.  632,  [1940]  1 D.L.R.  182,  21  C.B.R.  166; 
18  Halsbury,  2nd  ed.  1935,  para.  13,  p.  9. 


Here  there  is  an  entirely  adequate  remedy  by  certiorari,  in 
which,  if  necessary,  an  issue  can  be  directed  and  witnesses  can 
be  examined. 

Where  jurisdiction  is  vested  in  another  tribunal  the  Supreme 
Court  will  not  interfere  by  injunction:  Baraclough  v.  Brown 

et  al.,  [1897]  A.C.  615;  Lane  v.  City  of  Toronto  (1904),  7 O.L.R. 
423;  Mutrie  v.  Alexander  (1911),  23  O.L.R.  396;  Park  v.  Mac- 
donald (1915),  8 W.W.R.  431,  25  D.L.R.  792;  The  City  of  Leth- 
bridge V.  The  Canadian  Western  Natural  Gas,  Light,  Heat  and 
Power  Co.  Ltd.,  [1923]  S.C.R.  652,  [1923]  4 D.L.R.  1055,  [1923] 
3 W.W.R.  976. 


The  discretionary  power  to  grant  a declaratory  judgment  is 
rarely  exercised:  Smith  v.  The  Attorney -General  of  Ontario, 

[1924]  S.C.R.  331,  42  C.C.C.  215,  [1924]  3 D.L.R.  189. 

An  injunction  will  be  granted  only  if  property  is  affected, 
which  is  not  the  case  here:  The  Emperor  of  Austria  v.  Day  et 

al.  (1861),  3 DeG.  F.  & J.  217,  45  E.R.  861;  Prudential  Assurance 
Company  v.  Knott  (1875),  L.R.  10  Ch.  142;  Attorney -General  v. 
Wellington  Colliery  Co.  (1903),  10  B.C.R.  397. 


Rule  109  does  not  permit  the  setting  up  of  a new  cause  of 
action  in  the  statement  of  claim.  The  endorsement  on  this  writ 
is  so  detailed  that  the  precise  nature  of  the  plaintiff’s  claim  is 
disclosed  and  no  “alteration,  modification  or  extension”  au- 
thorized by  the  Rule  could  alter  the  nature  of  the  claim:  Schmidt 
V.  Schmidt  (1914) , 7 O.W.N.  228. 
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Gordan  N,  Shaver,  K.C.,  in  reply:  It  is  suggested  that  an 

issue  could  be  directed,  and  witnesses  could  be  heard,  if  we  pro- 
ceeded by  certiorari,  but  this  would  be  most  unsatisfactory  and 
would  cause  great  delay.  Further,  it  is  difficult  to  see  what  issue 
the  Court  could  direct  to  be  tried,  since  the  sole  question  before 
the  Court  is  whether  or  not  the  Board  had  jurisdiction. 

[Roach  J.A.:  What  benefit  do  you  say  you  can  get  by  an 

action  that  would  not  be  available  on  certiorari?]  The  most 
important  would  be  the  calling  of  viva  voce  evidence.  In  addi- 
tion, I suggest:  (1)  we  could  prove  that  an  association  existed 

and  was  a union  within  the  meaning  of  the  Act;  (2)  we  could 
prove  that  the  agreements  were  acted  on  from  December  1949, 
and  that  they  provided  for  an  increase  in  wages;  (3)  we  could 
show  that  large  sums  of  money  had  been  paid,  and  were  still 
being  paid,  under  the  agreement;  (4)  we  could  call  witnesses  to 
show  what  actually  took  place  before  the  Board,  and  could  find 
out  what  the  Board  intended  to  do,  and  could  also  call  evidence 
as  to  whether  the  1950  Act  was  intended  to  be  retrospective; 
(5)  we  could  show  the  true  facts  surrounding  these  agreements, 
which  could  never  be  done  in  certiorari  proceedings.  • 

Many  of  the  cases  cited  for  the  respondent  are  either  in- 
applicable or  distinguishable.  The  Commodore  Grill  v.  The 
Town  of  Dunnville,  [1941]  O.W.N.  384,  [1941]  4 D.L.R.  708,  is 
clear  authority  for  the  proposition  that  an  action  may  be  brought 
as  an  alternative  to  a proceeding  by  the  prerogative  writ  of 
mandamus,  and  it  is  the  last  judgment  Middleton  J.A.  wrote  on 
this  subject. 

Cur.  adv.  vult. 

\ 

I 12th  March  1952.  The  judgment  of  the  Court  was  delivered 

i by 

I 

I Roach  J.A.: — ^This  is  an  appeal  by  the  plaintiff  from  the 

I order  of  Spence  J.  dated  27th  June  1951,  staying  this  action. 

1 The  action  proceeded  no  further  than  the  issue  of  the  writ.  The 

I defendant  did  not  enter  an  appearance  but  moved  to  stay  the 
action. 

It  will  be  convenient  if,  before  proceeding  further  with  these 
reasons,  I now  quote  the  plaintiff’s  claim  as  contained  in  the 
endorsement  on  the  writ: 
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“The  Plaintiff's  claim  is  against  the  defendant 
“(1)  For  a declaration  that  the  Defendant  in  its  decision 
judgment  or  order,  dated  the  10th  day  of  March,  A.D.  1951,  and 
hereinafter  referred  to  as  its  Judgment  in  the  matter  of  Amalga- 
mated Association  of  Street  Electric  Railway  & Motor  Coach 
Employees  of  America  against  the  Plaintiff,  being  a Petition  for 
Certification  of  a Union  as  bargaining  representatives  for  certain 
of  the  employees  of  the  Plaintiff,  exceeded  its  jurisdiction  in  find- 
ing or  was  without  jurisdiction  to  find  that  it  was  not  open  to  the 
parties  to  the  Collective  Agreement,  dated  the  13th  day  of 
December,  A.D.  1949,  between  the  Plaintiff  and  Hollinger  Bus 
Lines  Employees  Association  to  terminate  that  Collective  Agree- 
ment before  its  normal  expiry  date. 

“(2)  If  the  said  Judgment  is  to  be  interpreted  as  a finding 
that  the  Collective  Agreement,  dated  the  28th  day  of  September, 
A.D.  1950  between  the  Plaintiff  and  Hollinger  Bus  Lines  Em- 
ployees Association  and  mentioned  in  the  Judgment  was  not  a 
valid  and  subsisting  Collective  Agreement,  and/or  was  not  a bar 
to  the  Petition  for  Certification  above-mentioned,  for  a declara- 
tion that  the  Defendant  exceeded  its  jurisdiction  or  was  with- 
out jurisdiction  to  make  such  a finding. 

“(3)  For  a declaration  that  the  Collective  Agreement, 
dated  the  13th  day  of  December,  A.D.  1949,  between  the  Plain- 
tiff and  Hollinger  Bus  Lines  Employees  Association  was  on  the 
28th  day  of  September,  A.D.  1950,  a valid  and  subsisting  Agree- 
ment and  binding  upon  the  parties  thereto,  and  that  on  the  said 
date  the  said  parties  were  legally  entitled  to  amend,  revise,  or 
terminate  the  said  Agreement. 

“(4)  For  a declaration  that  the  Agreement,  dated  the  28th 
day  of  September,  A.D.  1950,  between  the  Plaintiff  and  the 
Hollinger  Bus  Lines  Employees  Association  was  upon  the  said 
date,  and  continued  to  be,  a valid  and  subsisting  agreement  bind- 
ing upon  the  parties  thereto;  and  alternatively,  that  the  said 
Agreement  was  an  amendment  or  revision  of  the  Collective 
Agreement  dated  the  13th  day  of  December,  A.D.  1949,  and  made 
pursuant  to  the  terms  of  the  last-mentioned  Agreement. 

“(5)  The  plaintiff’s  claim  is  also  against  the  Defendant  for| 
AN  INJUNCTION  (and  also  for  an  interim  injunction)  restraining 
the  defendant,  and  its  members,  officers,  servants  and  agents: 

“(a)  From  proceeding  further  with  the  said  Petition  for 
Certification;  and 
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“(b)  From  hearing  or  entertaining  any  further  Petition  for 
Certification  during  the  currency  of  the  said  Agreement  dated 
the  28th  day  of  September,  A.D.  1950,  hereinbefore  mentioned, 
or  any  renewal  or  extension  thereof,  and  at  least  until  the  trial 
of  this  action.” 

From  the  foregoing  endorsement  it  is  easy  enough  to  under- 
stand the  nature  of  that  claim  and  the  alleged  facts  on  which  it 
is  based.  The  facts,  as  alleged,  are  as  follows: 

(1)  The  plaintiff  had  entered  into  a collective  bargaining 
agreement  with  Hollinger  Bus  Lines  Employees  Association  as 
the  collective  bargaining  agent  of  these  employees.  That  agree- 
ment was  dated  13th  December  1949. 

(2)  While  that  agreement  was  still  in  effect,  another  orga- 
nization, by  name  Amalgamated  Association  of  Street  Electric 
Railway  and  Motor  Coach  Employees  of  America,  applied  to  the 
defendant  under  The  Labour  Relations  Act,  now  R.S.O.  1950,  c. 
194,  and  the  Regulations  made  thereunder,  for  certification  as 
the  bargaining  agent  of  the  plaintiff’s  employees. 

(3)  The  defendant  proceeded  to  act  upon  that  application 
and  made  an  order  or  decision  dated  10th  March  1951. 

The  substance  of  that  order  does  not  appear  from  the  en- 
dorsement on  the  writ,  but  whatever  it  was,  the  plaintiff  alleges 
that  the  defendant  Board,  in  making  it,  either  exceeded  its 
jurisdiction  or  was  without  jurisdiction,  because,  as  is  alleged, 
the  agreement  with  the  association  dated  1st  December  1949  was 
still  subsisting  and  was  a bar  to  the  making  of  the  order. 

In  answer  to  a demand  for  particulars  of  the  grounds  upon 
which  the  motion  for  an  order  staying  the  action  was  made,  the 
following  particulars  were  given,  “namely,  that  the  action  is  an 
abuse  of  the  process  of  the  Court;  that  no  cause  of  action  is  dis- 
closed; and  that  the  action  is  frivolous  and  vexatious,  pursuant 
to  the  inherent  powers  vested  in  the  Court  and  to  Rule  124  of 
the  Consolidated  Rules  of  Practice  and  Procedure  of  the  Supreme 
Court  of  Ontario”  it  should  be  stayed. 

Mr.  Justice  Spence  dealt  with  each  of  those  reasons,  disallow- 
ing some  and  allowing  others,  and  in  the  result  made  the  order 
which  is  now  in  appeal. 

In  my  opinion,  Mr.  Justice  Spence  was  right  in  staying  this 
action — a stay  of  the  action  rather  than  a dismissal  was  what 
the  defendant  sought — ^but  I would  stay  it  for  quite  different 
reasons. 
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In  my  opinion,  this  action  could  well  have  been  dismissed, 
not  merely  stayed,  on  two  grounds,  first,  that  the  defendant  is 
not  a suable  entity;  second,  that  the  relief  sought  by  the  plaintiff 
is  not  obtainable  in  an  ordinary  action  and  is  obtainable  only  by 
way  of  certiorari  or  prohibition. 

It  does  not  appear  from  the  reasons  of  Spence  J.  whether  or 
not  that  first  ground  was  argued  before  him.  I would  surmise 
that  it  was  not  for  the  reason  that  if  it  had  been,  Mr.  Justice 
Spence  would  have  dealt  with  it  in  his  reasons.  It  was  argued, 
however,  in  this  Court.  Indeed,  counsel  for  the  plaintiff  com- 
menced his  argument  by  contending  that  the  defendant  was  a 
legal  entity  which  could  sue  or  be  sued. 

Although  that  ground  was  not  contained  in  the  particulars 
furnished,  and  even  though  it  may  not  have  been,  and  likely  was 
not,  argued  before  Spence  J.,  this  Court  should  take  notice  of  it 
proprio  motu  if  this  Court  should  reach  the  conclusion  after 
argument  that  the  defendant  is  not  a suable  entity:  Society 

Brand  Clothes  Ltd.  v.  Amalgamated  Clothing  Workers  of 
America  et  al.^  [1931]  S.C.R.  321,  per  Cannon  J.  at  p.  326,  [1931] 
3 D.L.R.  361. 

As  Meredith  C.J.,  pointed  out  in  The  Metallic  Roofing  Com- 
pany of  Canada  v.  The  Local  Union  No.  30,  Amalgamated  Sheet 
Metal  Workers'  International  Association  et  al.  (1903),  5 O.L.R. 
424,  affirmed  9 O.L.R.  171:  “A  corporation  or  an  individual  or 

individuals  were  the  only  entities  known  to  the  common  law  who 
could  sue  or  be  sued;  to  these  have  been  added,  by  the  Judicature 
Act  and  rules,  two  or  more  persons  claiming  or  being  liable  as 
partners,  who,  if  carrying  on  business  in  Ontario,  may  sue  and 
be  sued  in  the  name  of  the  firm  of  which  they  were  co-partners 
at  the  time  of  the  accruing  of  the  cause  of  action,  and  any  person 
— that  is,  a single  individual — whether  residing  within  or  with- 
out Ontario,  carrying  on  business  within  Ontario  in  a name  or 
style  other  than  his  own  name,  who  may  be  sued  in  such 
name  or  style.  It  is  competent,  however,  to  the  legislature  'to 
give  to  an  association  of  individuals  which  is  neither  a corpora- 
tion, nor  a partnership,  nor  an  individual,  a capacity  for  owning 
property  and  acting  by  agents;  and  such  capacity,  in  the  absence 
of  express  enactment  to  the  contrary,  involves  the  necessary  cor- 
relative of  liability  to  the  extent  of  such  property  for  the  acts  and 
defaults  of  such  agents:’  per  Farwell  J.,  whose  judgment  was 
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approved  and  adopted  by  the  House  of  Lords,  in  Taff  Vale  R.W. 
Co.  V.  Amalgamated  Society  of  Railway  Servants,  [1901]  A.C. 
426,  at  p.  429. . . 

The  defendant  is  not  any  one  of  those  entities.  Plainly,  it  is 
not  an  individual.  There  are  individuals  who  are  members  of 
the  Board  but  the  Board  itself  is  a single  entity.  Plainly,  too, 
the  members  of  the  Board  are  not  partners  or  persons  carrying 
on  business  in  a name  other  than  their  own.  Neither  is  the 
defendant  a corporation.  The  statute  creating  it,  most  signifi- 
cantly, does  not  declare  it  to  be  a corporation.  There  are  Boards 
which  are  the  creatures  of  the  legislature,  some  of  which,  by  the 
statutes  creating  them,  are  corporations,  and  some  of  which  are 
not.  For  example,  the  Workmen’s  Compensation  Board,  by  the 
statute  creating  it,  is  a body  corporate;  the  Ontario  Municipal 
Board  is  not. 

There  are  cases  in  which  it  has  been  held  that,  notwithstand- 
ing the  fact  that  the  Act  creating  a body  did  not  expressly  de- 
clare it  to  be  a body  corporate,  that  body,  as  a necessary  intend- 
ment from  the  enactment  creating  it,  was  liable  to  be  sued  and 
had  capacity  to  sue.  Such  a case  is  Bank  of  Montreal  v.  Bole, 
[1931]  1 W.W.R.  203,  in  which  it  was  held  that  the  Liquor  Board 
of  Saskatchewan  had  capacity  to  sue  or  be  sued  even  though  the 
Act  which  created  it  did  not  expressly  declare  it  to  be  a body 
corporate. 

Clearly  there  is  nothing  in  The  Labour  Relations  Act,  1948, 
c.  51,  which  created  this  defendant,  supporting  any  such  implica- 
tion. Indeed,  there  are  provisions  in  it  which  deny  such  an  im- 
plication. In  particular  s.  5 of  the  Act  (now  s.  69  of  R.S.O.  1950, 
c.  194)  provides, that:  “Subject  to  such  right  of  appeal  as  may 

be  provided  by  the  regulations,  the  orders,  decisions  and  rulings 
of  the  Board  shall  be  final  and  shall  not  be  questioned  or  re- 
viewed nor  shall  any  proceeding  before  the  Board  be  removed, 
nor  shall  the  Board  be  restrained,  by  injunction,  prohibition, 
mandamus,  quo  warranto,  certiorari  or  otherwise  by  any  court, 
but  the  Board  may,  if  it  considers  it  advisable  to  do  so,  recon- 
sider any  decision  or  order  made  by  it  and  may  vary  or  revoke 
any  such  decision  or  order.” 

The  whole  scheme  and  purpose  of  the  Act  is  to  deal  with 
certain  phases  of  the  employer-employee  relationship.  The  Board 
does  not  carry  on  any  business.  Its  function  is  primarily  ad- 
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ministrative  and  it  has  been  given  power  to  exercise  certain 
functions  of  a judicial  nature.  There  is  nothing  in  the  Act 
remotely  suggesting  that  it  was  intended  by  the  Legislature 
that  the  Board  should  have  the  capacity  either  to  sue  or  to  be 
sued. 

The  fact  that  the  defendant  is  not  a suable  entity  would  be  a 
quite  sufficient  reason  for  dismissing  this  appeal. 

I pass  now  to  a consideration  of  the  second  reason  which  I 
earlier  assigned  for  dismissing  this  appeal,  namely,  that  the 
relief  which  the  plaintiff  seeks  in  this  action  is  not  obtainable  in 
an  ordinary  action  but  is  obtainable  only  by  way  of  certiorari 
and/or  prohibition. 

It  is  perfectly  plain  that  the  plaintiff  puts  its  whole  claim  on 
the  footing  that  the  defendant  acted  either  in  excess  of  its  juris- 
diction or  without  jurisdiction  of  any  kind.  Mr.  Shaver  argued 
that  in  either  event  the  plaintiff  would  have  been  entitled  to 
certiorari  and  that  an  alternative  procedure  was  open  to  him, 
namely,  an  ordinary  action  in  which  he  could  seek  declaratory 
relief  and  an  injunction.  Mr.  Silk  agreed  that  it  would  be  open 
to  the  plaintiff  to  move  for  certiorari — not  that  it  would  suc- 
ceed— but  he  disputed  that  there  was  any  alternative  procedure. 

Rule  622  is  as  follows:  “Mandamus  prohibition  and  certiorari 
may  be  granted  upon  a summary  application  by  originating 
notice.” 

The  procedure  thereby  authorized  is  a simplification  of  the 
old  practice  under  which  a prerogative  writ  of  mandamus,  pro- 
hibition or  certiorari  was  obtainable;  and  where  the  relief  sought 
is  the  same  as  was  formerly  obtained  by  prerogative  writ,  the 
procedure  to  be  followed  is  that  authorized  by  the  Rule.  There 
is  no  alternative  procedure  and  there  is  no  alternative  relief. 
Mandamus  (that  is,  mandamus  in  the  nature  of  the  prerogative 
writ) , certiorari  and  prohibition  constitute  a class  of  process  by 
which  inferior  bodies,  including  those  which  are  an  emanation 
of  the  Crown,  are  answerable  to  the  controlling  jurisdiction  of 
the  Supreme  Court:  Re  Kendrick  and  The  Milk  Control  Board  of 
Ontario,  [1935]  O.R.  308,  [1935]  3 D.L.R.  198,  63  C.C.C.  385. 

A Divisional  Court  held  in  Rich  v.  Melancthon  Board  of 
Health  (1912),  26  O.L.R.  48,  2 D.L.R.  866,  that  an  action  will  not 
lie  for  a mandamus  which  is  in  its  essence  that  provided  by  the 
prerogative  writ,  and  that  the  mandamus  which  may  be  awarded 
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in  an  action  is  either  in  the  nature  of  the  old  equitable  manda- 
tory injunction  or  is  merely  ancillary  to  the  enforcement  of  a 
legal  right  for  which  an  action  may  be  maintained  at  law. 
Middleton  J.  (as  he  then  was)  in  his  reasons  refers  to  the  his- 
tory of  the  jurisdiction  in  relation  to  mandamus.  I quote  him: 

“The  Court  of  Chancery  always  had  jurisdiction  to  enforce 
certain  rights  by  means  of  a mandatory  injunction,  as  well  as  by 
specific  performance.  Prior  to  the  Common  Law  Procedure 
Act,  the  Courts  of  Law  had  no  such  power. 

“The  Court  of  King’s  Bench,  as  one  of  the  Crown  preroga- 
tives, had  the  right  to  issue  the  prerogative  writ  of  mandamus. 
The  scope  of  this  writ  was  very  widely  different  from  the  manda- 
tory order  in  Equity. 

“The  Common  Law  Commissioners  of  1834  reported  in  favour 
of  an  amendment  by  which  the  Courts  of  Law  should  be  given 
the  same  jurisdiction  as  the  Court  of  Equity  to  restrain  the 
violation  of  legal  rights,  in  cases  in  which  an  injunction  might 
issue  for  that  purpose  from  Courts  of  Equity.  Following  this, 
the  Common  Law  Procedure  Act  of  1854  provided  that  a plaintiff 
at  law  might  claim  a writ  of  mandamus  'commanding  the  defend- 
ant to  fulfil  any  duty  in  the  fulfilment  of  which  the  plaintiff  is 
personally  interested.’  This  writ  was  to  have  the  same  force  and 
effect  as  the  peremptory  [this  is  a typographical  error:  it 

should  be  prerogative]  writ  issued  out  of  the  Queen’s  Bench. 
This  statute  was  subsequently  enacted  here,  and  in  its  present 
form  is  found  as  Con.  Rules  1081-1083.” 

He  then  states  that  after  the  passing  of  The  Common  Law 
Procedure  Act  it  was  suggested  that  the  power  conferred  upon 
the  Court  to  award  a mandamus  in  an  action  practically  super- 
seded and  rendered  obsolete  the  prerogative  writ,  but  that  that 
view  of  the  statute  was  not  generally  accepted.  On  the  contrary, 
the  great  weight  of  modern  authority  is  in  favour  of  the  view 
that  the  mandamus  which  may  be  awarded  in  an  action  is  limited 
to  that  which  is  in  the  nature  of  the  old  equitable  mandatory 
injunction  or  is  merely  ancillary  to  the  enforcement  of  a legal 
right  for  which  an  action  might  be  maintained  at  law.  Up  until 
the  present  appeal,  the  authority  of  that  decision  in  this  Province 
has,  so  far  as  I have  been  able  to  learn,  never  been  questioned. 

On  this  appeal,  Mr.  Shaver  referred  to  the  decision  of  this 
Court  in  The  Commodore  Grill  v.  The  Town  of  Dunnville,  [1941] 
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O.W.N.  384,  [1941]  4 D.L.R.  708,  and  to  what  Middleton  J.A. 
(as  he  then  had  become)  there  said,  as  though  what  he  said  was 
in  conflict  with  what  he  had  earlier  said  in  Rich  v.  Melancthon 
Board  of  Health. 

In  the  Dunnville  case,  the  plaintiff  commenced  an  action  by  a 
writ  of  summons  in  the  ordinary  form,  endorsed  with  a claim  for 
a mandatory  order  that  the  defendant  do  issue  to  the  plaintiff  a 
licence  for  a restaurant,  and  for  certain  declaratory  relief.  The 
defendant  moved  for  an  order  staying  the  action  on  the  ground 
that  the  relief  claimed  according  to  the  endorsement  on  the  writ 
of  summons  was  obtainable  only  upon  summary  application  by 
originating  notice  under  Rule  622.  Chevrier  J.,  who  heard  the 
motion,  gave  effect  to  that  contention,  but  this  Court  allowed  an 
appeal  from  his  decision.  In  its  reasons,  this  Court,  per  Middle- 
ton  J.A.,  said: 

“This  Court  is  of  the  opinion  that  the  learned  Judge  acted 
under  a misapprehension  as  to  the  meaning  of  Rule  622,  and 
that  there  is  no  warrant  for  holding  that  a mandamus  can  only 
be  granted  by  the  procedure  therein  provided.  It  is  optional 
for  the  plaintiff  to  proceed  by  way  of  a writ  of  summons,  and  he 
is  not  conflned  to  the  procedure  by  way  of  originating  notice. 
The  books  are  full  of  applications  for  a writ,  and  while  a writ 
can  be  obtained  by  originating  notice,  it  is  also  obtainable  in  an 
ordinary  action.  It  is  a matter  of  expense  and  costs  only,  and  if 
the  plaintiffs  apply  for  a writ  of  mandamus  and  issue  a writ 
to  obtain  the  remedy,  they  must  be  prepared  to  take  the  burden 
imposed  upon  them  at  the  trial  of  showing  why  this  was  neces- 
sary instead  of  adopting  the  cheaper  mode  of  proceeding.” 

There  is  nothing  in  that  decision  in  conflict  with  the  decision 
in  Rich  v.  Melancthon  Board  of  Health. 

In  Rich  V.  Melancthon  Board  of  Health,  as  Boyd  C.  pointed 
out,  the  plaintiff  sought  a personal  judgment  for  the  amount  of 
his  claim  and  a mandatory  order  to  enforce  it.  The  Board  was 
not  constituted  a corporation  and  as  a whole  was  not  personally 
liable,  nor  were  the  members  thereof  individually  liable.  The 
plaintiff’s  remedy  was  to  seek  the  grant  of  a writ  of  mandamus 
requiring  the  Board  as  a public  body  to  issue  an  order  upon  the 
municipality  for  the  amount  of  the  claim  in  order  that  payment 
might  be  made  out  of  the  funds  applicable  thereto.  There  was 
no  right  of  action  against  the  Board  or  its  members.  In  the 
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Dunnville  case  there  was  a right  of  action  at  law  against  the 
corporation.  What  the  plaintiff  was  seeking  in  the  Dunnville 
case  was  in  the  nature  of  the  old  equitable  mandatory  injunction 
which  the  old  Court  of  Chancery  always  had  jurisdiction  to 
grant,  and  that  jurisdiction  is  now  vested  in  the  High.  Court  of 
Justice  for  Ontario  as  one  of  the  branches  of  the  Supreme  Court. 
It  was  something  distinct  and  apart  from  the  relief  provided  by 
the  old  prerogative  writ  of  mandamus. 

Rich  V.  Melancthon  Board  of  Health  is  not  only  direct  au- 
thority for  what  it  decided  but  by  analogy  it  is  also  authority 
for  the  proposition  that  relief  in  the  nature  of  certiorari  or  pro- 
hibition is  not  available  in  an  ordinary  action. 

This  action  is  based  on  the  erroneous  theory  that  there  is  a 
dispute  in  the  nature  of  a Us  between  the  plaintiff  and  the 
Board.  The  dispute  was  between  the  plaintiff  and  the  body  that 
sought  certification  by  the  Board.  The  Board  adjudicated  that 
dispute.  What  the  plaintiff  now  alleges  is  that  in  that  adjudica- 
tion the  Board  either  acted  without  any  jurisdiction  or  exceeded 
its  jurisdiction.  Even  if  that  be  so,  that  does  not  create  a new 
Us  between  the  plaintiff  and  the  Board.  The  plaintiff  may  have  a 
complaint  against  the  Board,  but  it  has  no  claim  against  it. 

If  the  plaintiff’s  complaint  that  the  Board  acted  without 
any  jurisdiction  or  exceeded  its  jurisdiction  is  well  founded,  the 
plaintiff  has  its  remedy;  but  that  remedy  would  not  be  by  way  of 
an  action  against  the  Board  even  if  the  Board  were  a suable 
entity,  because  the  plaintiff  has  no  claim  against  the  Board.  The 
plaintiff  may  air  its  complaint  on  an  application  by  way  of  origi- 
nating notice  for  certiorari,  or  for  prohibition  in  case  the  Board 
is  threatening  to  do  something  further  in  excess  of  its  jurisdic- 
tion. 

The  Supreme  Court  of  Ontario  has  jurisdiction  to  supervise 
inferior  Courts  and  also  tribunals  invested  with  judicial  powers 
and,  if  and  when  the  occasion  arises,  upon  application,  to  restrain 
them  from  exercising  or  attempting  to  exercise  a jurisdiction 
which  they  do  not  possess;  or  if  the  excess  of  jurisdiction  has 
already  been  exercised,  the  Supreme  Court  has  jurisdiction  to 
cause  the  proceedings  in  the  inferior  Court  or  before  those  other 
tribunals  to  be  brought  into  the  Supreme  Court,  where  the  order 
or  judgment  or  decision  of  the  inferior  Court  or  tribunal  may  be 
quashed.  The  former  power  of  supervision  is  exercised  by  way 
of  prohibition,  the  latter  by  certiorari. 
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An  injunction  is  not  an  alternative  remedy  to  prohibition. 
In  Cote  et  al.  v.  Morgan  et  al.  (1881),  7 S.C.R.  1,  Ritchie  C.J.,  at 
pp.  11-2,  pointed  out  the  distinction  between  prohibition  aind  in- 
junction thus: 

“Now  it  is  well  known  that  the  writ  of  injunction  under  the 
English  law  and  the  writ  of  prohibition  are  writs  of  an  entirely 
separate  and  distinct  character.  High,  on  Extraordinary  Rem- 
edies, points  out  that  while  some  points  of  similarity  may  be 
noticed  between  the  extraordinary  remedial  process  of  prohibi- 
tion and  the  extraordinary  remedy  of  courts  of  equity  by  injunc- 
tion against  proceedings  at  law,  says: 

“ ‘There  is  this  vital  difference  to  be  observed  between  them, 
that  an  injunction  against  proceedings  at  law  is  directed  only  to 
the  parties  litigant,  without  in  any  manner  interfering  with  the 
courts,  while  a prohibition  is  directed  to  the  court  itself,  com- 
manding it  to  cease  from  the  exercise  of  a jurisdiction  to  which 
it  has  no  legal  claim,  and  injunction  usually  recognizes  the  juris- 
diction of  the  court  in  which  the  proceedings  are  pending  and 
proceeds  on  the  ground  of  equities  affecting  only  the  parties  liti- 
gant, while  the  prohibition  strikes  at  once  at  the  very  jurisdiction 
of  the  court.  The  former  remedy  affects  only  the  parties,  the 
latter  is  directed  against  the  forum  itself.’  ” 

That  an  ordinary  action  will  not  lie  for  the  same  remedy  as 
is  available  by  way  of  certiorari  becomes  perfectly  plain  when 
we  consider  the  theory  of  certiorari.  That  theory  was  explained 
by  Riddell  J.  in  Rex  v.  Titchmarsh  (1914),  32  O.L.R.  569  at  577, 
22  D.L.R.  272,  24  C.C.C.  38,  as  follows: 

“The  theory  is  that  the  Sovereign  has  been  appealed  to  by 
some  one  of  his  subjects  who  complains  of  an  injustice  done 
him  in  an  inferior  Court;  whereupon  the  Sovereign,  saying  that 
he  wishes  to  be  informed — certiorari — of  the  matter,  orders  that 
the  record,  etc.,  be  transmitted  into  a Court  where  he  is  sitting. 
This  order  is  put  in  the  form  of  a writ,  which  is  the  only  and  the 
conclusive  evidence  of  such  order.” 

I add  this  to  what  Riddell  J.  (as  he  then  was)  there  said, 
namely,  that  the  injustice  of  which  the  subject  complains  to  the 
Sovereign  is  an  injustice  done  to  him  not  only  in  that  inferior 
Court  but  by  that  inferior  Court  in  the  exercise  of  jurisdiction 
which  it  did  not  possess. 

In  The  Mayor  and  Aldermen  of  the  City  of  London  v.  Cox 
et  al.  (1867),  L.R.  2 H.L.  239,  Willes  J.,  at  p.  254,  said  this: 
“All  lawful  jurisdiction  is  derived  from  and  must  be  traced  to  the 
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royal  authority.  Any  exercise,  however  fitting  it  may  appear,  of 
jurisdiction  not  so  authorized,  is  an  usurpation  of  the  preroga- 
tive, and  a resort  to  force  unwarranted  by  law.’' 

When  the  record  has  been  transmitted  to  the  Supreme  Court, 
where,  in  theory,  the  Sovereign  is  sitting,  upon  its  being  found 
that  the  inferior  Court  has  exceeded  its  jurisdiction  its  order, 
judgment  or  decision  is  quashed  as  being,  to  quote  Willes  J.,  “an 
usurpation  of  the  prerogative,  and  a resort  to  force  unwarranted 
by  law.” 

Now  the  old  prerogative  writs  of  prohibition  and  certiorari 
have  been  abolished  in  this  Province  and  a new  and  simpler  pro- 
cedure has  been  authorized  for  obtaining  the  relief  that  was 
made  available  by  those  writs.  The  change  in  procedure,  how- 
ever, has  not  altered  the  nature  of  the  relief.  It  is  still  certiorari 
or  prohibition. 

In  Rex  V.  Titchmarsh,  supra j Riddell  J.  said,  at  p.  577:  “The 

whole  proceeding  of  removal  into  a Court  where  the  King  may 
be  ‘certified’  is  the  certiorari;  the  means  by  which  his  order  is 
made  known  is  the  writ.  So  long  as  by  some  means  the  record 
etc.  are  got  before  the  King,  the  means  is  unimportant,  the  effect 
is  the  same.  If  the  King  were  to  (effectively)  change  his  method 
of  procedure  and  cause  the  record  etc.  to  come  into  his  Court  by 
some  other  process  than  by  signifying  his  pleasure  by  a writ, 
surely  that  could  not  be  called  an  abolition  of  certiorari,  al- 
though the  writ  might  be  abolished.” 

In  this  conception  of  certiorari  it  is  plain  that  the  relief 
thereby  made  available  is  of  a type  distinct  and  apart  from  the 
relief  obtainable  in  an  ordinary  action. 

The  same  question  of  procedure  came  before  the  Court  of 
King’s  Bench  for  Saskatchewan  in  Credit  Fonder  Franco-Cana- 
dien  v.  Board  of  Review  under  Farmers^  Creditors  Arrangement 
Act,  193If,  et  al,  [1939]  3 W.W.R.  632,  [1940]  1 D.L.R.  182,  21 
C.B.R.  166.  In  that  case  an  action  was  commenced  for  a declara- 
tion that  the  Board  of  Review  under  The  Farmers’  Creditors 
Arrangement  Act,  1934  (Can.),  c.  53,  had  no  jurisdiction  to 
formulate  and  confirm  a certain  proposal  and  for  an  order  set- 
ting aside  the  proposal  in  so  far  as  it  affected  the  plaintiff. 
MacDonald  J.,  in  his  reasons  for  dismissing  the  action,  said  that 
the  most  diligent  search  he  had  been  able  to  make  had  failed  to 
disclose  any  case  in  which  certiorari  was  held  to  be  alternative 
to  an  action,  and,  continuing,  he  said: 
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“True  this  Court  has  a supervisory  authority  over  inferior 
Courts  and  over  tribunals  not  strictly  Courts  but  performing 
judicial  functions,  but  how  is  that  jurisdiction  exercised?  In  my 
opinion,  it  is  exercised  through  the  writs  of  prohibition,  manda- 
mus and  certiorari/^ 

With  that  conclusion  I am  in  accord. 

Mr.  Shaver  then  referred  to  the  judgment  of  the  Supreme 
Court  of  Canada  in  National  Trust  Company  Limited  v.  The 
Christian  Community  of  Universal  Brotherhood  Limited  et  al., 
[1941]  S.C.R.  601,  [1941]  3 D.L.R.  529,  23  C.B.R.  1.  A careful 
reading  of  that  judgment  makes  it  clear  that  the  question  I have 
been  discussing  was  not  decided  but  was  left  open.  This  is 
made  perfectly  plain  by  what  was  said  by  Rinfret  J.  (as  he  then 
was)  at  pp.  629-30.  He  said: 

“It  does  not  necessarily  follow,  however,  that  the  Supreme 
Courts  of  these  provinces  are  divested  by  the  Act  of  their  super- 
visory authority  over  an  official  such  as  the  Official  Receiver  or 
a board  such  as  the  Board  of  Review  with  which  we  are  now 
dealing. 

“It  may  be  a question  whether  the  Parliament  of  Canada  may 
oust  the  Supreme  Court  of  a province  of  that  well  recognized 
jurisdiction;  but  that  jurisdiction  is  exercised  through  the  writs 
of  prohibition,  mandamus,  or  certiorari  and  that  question  does 
not  arise  in  this  case  as  none  of  those  writs  were  resorted  to  here. 

“The  appellant  contends  that  it  may  also  be  exercised  by 
declaration  and  injunction. 

“It  need  only  be  mentioned  that  the  Farmers'  Creditors 
Arrangement  Act  does  not  purport  to  exclude  the  jurisdiction  of 
a provincial  Supreme  Court  through  one  of  these  proceedings, 
except  in  so  far  as  it  may  be  implied  from  the  use  in  sec.  5(1) 
of  the  words  ‘exclusive  jurisdiction’.  The  extent  of  that  implica- 
tion may  be  left  for  wider  examination  in  a case  where  the  point 
comes  up  squarely  for  decision.” 

For  the  foregoing  reasons,  this  appeal  should  be  dismissed 
with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  appellant:  Shaver,  Paulin  & 

Branscombe,  Toronto.  M 

Solicitor  for  the  defendant,  respondent:  E.  H.  Silk,  Toronto. 
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[COURT  OF  APPEAL.] 

Re  Garner  and  Gavan  et  aL 

Mortmain — Grant  of  land  to  Unlicensed  Extra-provincial  Company — 
Effect  of  The  Mortmain  and  Charitable  Uses  Act,  R.S.O.  1950,  c.  241, 
s.  2 — Effect  of  Licence  subsequently  Granted — The  Extra-provincial 
Corporations  Act,  R.S.O.  1950,  c.  124,  s.  11. 

A grant  of  land  to  an  extra-provincial  corporation  not  licensed  to  own 
land  in  Ontario  is,  by  s.  2 of  The  Mortmain  and  Charitable  Uses  Act, 
not  automatically  void,  but  merely  voidable  by  the  exercise  of  a right 
of  entry  by  the  Crown.  Unless  and  until  the  Crown  declares  a 
forfeiture  by  entry  on  the  land,  the  conveyance  is  effective.  If,  there- 
fore, the  company  subsequently  receives  a licence  under  The  Extra- 
provincial Corporations  Act,  its  disability  to  hold  the  land  having 
been  removed,  the  company’s  title  becomes  good  for  all  purposes. 
McDiarmid  v.  Hughes  (1888),  16  O.R.  570;  Euclid  Avenue  Trusts  Co. 
V.  Hohs  (1911),  23  O.L.R.  377;  24  O.L.R.  447,  applied. 

An  appeal  by  a vendor  of  land  from  an  order  of  Barlow  J., 
dismissing  an  application  under  The  Vendors  and  Purchasers 
Act,  R.S.O.  1950,  c.  407. 

4th  and  5th  March  1952.  The  appeal  was  heard  by  Hender- 
son, Roach  and  Mackay  JJ.A. 

G.  M.  Lampard,  Q.C.,  for  the  vendor,  appellant:  The  question 
raised  in  these  proceedings  should  not  have  formed  the  subject 
of  a requisition  on  title,  but  should  be  decided  only  in  an  action 
for  specific  performance.  Ail  I ask  for  now  is  a decision  that 
the  requisition  is  not  a valid  one,  which  is  all  that  I am  entitled 
to  ask  under  The  Vendors  and  Purchasers  Act,  R.S.O.  1950, 
c.  407:  Re  Graham  and  Armstrong  et  al.,  [1947]  O.R.  44, 

[1947]  2 D.L.R.  103. 

In  any  event,  the  objection  to  title  is  not  a good  one. 
Even  if  The  Pure  Milk  Company  Limited  had  not  received  an 
extra-provincial  licence,  its  title  to  the  lands  was  good  until 
proceedings  were  taken  to  have  it  forfeited:  Wegenast,  The 
Law  of  Canadian. Companies,  1931,  pp.  884-6.  The  purpose  of 
The  Mortmain  and  Charitable  Uses  Act,  now  R.S.O.  1950,  c.  241, 
is  to  prevent  holding  in  mortmain,  rather  than  alienation,  and 
the  policy  of  this  statute  is  borne  out  by  s.  25(3)  of  The 
Companies  Act,  R.S.O.  1950,  c.  59.  Until  the  title  has  become 
vested  in  the  Crown  by  due  process  it  remains  in  the  holder  in 
mortmain,  who  is  in  a position  to  convey : McDiarmid  v.  Hughes 

(1888),  16  O.R.  570  at  577.  At  common  law  lands  can  be 
forfeited  only  by  writ.  The  Crown  must  take  some  definite  steps 
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leading  to  forfeiture,  and  until  those  steps  have  been  taken  the 
holder  can  give  good  title.  [Henderson  J.A.:  Was  there  any 
application  here  for  an  order-in-council?]  No. 

C.  H.  Mahoney,  for  the  purchaser,  respondent:  The  Vendors 

and  Purchasers  Act  does  not  contemplate  such  an  application  as 
this,  which  is  one  to  determine  a question  of  law:  Re  Graham 

and  Armstrong  et  al.,  supra,  at  pp.  49-50. 

Section  2 of  The  Mortmain  and  Charitable  Uses  Act 
contains  a definite  prohibition  against  the  assurance  of  land  to 
a corporation  in  circumstances  there  set  out.  The  prohibition 
and  the  penalty  are  statutory  and  are  expressed  in  clear  and 
unambiguous  language,  ending  with  the  words  “and  His  Majesty 
may  enter  on  and  hold  the  land  accordingly”,  which  provision 
does  not  in  any  way  contradict  the  earlier  statement  that  the 
land  “shall  be  forfeited”.  I can  find  no  decision  covering  this 
point,  but  it  is  the  general  opinion  of  the  profession  that  lands 
that  have  been  conveyed  to  an  unlicensed  corporation  remain 
liable  to  forfeiture  even  after  they  have  been  reconveyed  by 
the  corporation:  Cudney  and  Kingston,  Ontario  Corporation 

Manual,  pp.  6006-7. 

The  licence  granted  under  The  Extra-Provincial  Corporations 
Act,  now  R.S.O.  1950,  c.  124,  is  a licence  to  carry  on  business 
and  to  hold  lands  in  the  Province,  but  is  not  a release  from 
forfeiture,  and  is  not  retroactive.  It  is  solely  for  the  future 
holding  of  land.  [Roach  J.A.  The  power  to  hold  land  would 
date  from  the  licence.  If  there  is  no  automatic  forfeiture,  and 
the  Crown  must  take  some  proceedings  to  bring  about  the 
forfeiture,  can  it  be  said  that  the  land  remains  subject  to 
forfeiture  after  the  company  has  been  licensed  to  hold  it?] 

To  hold  that  the  licence  would  cure  a defect  in  title  already 
existing  would  be  to  read  too  much  into  it.  A company  that 
is  in  default  must  obtain  either  a licence  in  mortmain  or  an 
extra-provincial  licence,  and,  I submit,  must  also  obtain  a re- 
lease from  the  forfeiture : Fraser,  Handbook  on  Canadian  Com- 

pany Law,  4th  ed.  1945,  p.  314;  The  Escheats  Act,  R.S.O.  1950,  ^ 
c.  116,  s.  5.  I submit  that  it  is  clear  on  the  wording  of  s.  2 of 
The  Mortmain  and  Charitable  Uses  Act  that  the  forfeiture  is 
automatic. 

G.  M.  Lampard,  Q.C.,  in  reply:  My  submission  is  that  a 

title  is  voidable  only,  unless  and  until  some  proceedings  are  J 
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taken  by  the  Crown.  I refer  to  8 Halsbury,  2nd  ed.  1933,  pp. 
82,  83,  85;  Euclid  Avenue  Trusts  Co.  v.  Hohs  (1911),  23  O.L.R. 
377,  affirmed  24  O.L.R.  447. 

If,  as  I submit,  the  requisition  is  bad  it  requires  no  answer. 
The  only  matter  in  issue  is  the  requisition,  and  all  I am  asking 
for  is  a decision  that  the  requisition  is  not  a good  requisition 
on  title. 

Cur.  adv.  vult. 

20th  March  1952.  The  judgment  of  the  Court  was  delivered 
by 

Roach  J.A.: — The  vendor  and  purchaser  entered  into  a 
contract  for  the  sale  and  purchase  of  certain  lands  in  the  town- 
ship of  Gainsboro  in  the  county  of  Lincoln. 

The  solicitors  for  the  purchasers  submitted  the  following 
requisition  on  title: 

“We  note  that  The  Pure  Milk  Company,  Limited,  the  grantee 
in  instrument  9511  was  incorporated  in  1917  under  the  Dominion 
Companies  Act.  An  extra  provincial  license  was  granted  to 
this  company  by  the  Province  of  Ontario  in  1924.  Accordingly 
this  company  held  title  in  these  lands  during  the  years  1917  to 
1924  without  being  authorized  to  do  so  by  the  Province  of 
Ontario,  and  the  lands  appear  to  be  subject  to  forfeiture  to  the 
Provincial  Crown. 

“We  will,  therefore,  require  a release  of  forfeiture  by  the 
Lieutenant-Governor  in  Council  covering  the  lands  now  to  be 
conveyed.’' 

It  does  not  appear  from  the  record  whether  or  not  that 
requisition  was  answered.  In  any  event  the  solicitor  for  the 
vendor  took  the  position  that  the  lands  had  not  been  forfeited 
nor  were  they  subject  to  forfeiture  to  the  Crown. 

The  solicitor  for  the  vendor  then  made  a summary  appli- 
1 cation  under  The  Vendors  and  Purchasers  Act,  R.S.O.  1950,  c. 

I 407.  By  his  notice  of  motion  he  thereby  sought  “an  Order  that 

1 the  Vendor  has  a good  and  marketable  title  to  the  said  lands 

I or  . . . such  other  Order  as  may  seem  just”. 

Of  course  the  Court  could  not,  on  a summary  application 
under  The  Vendors  and  Purchasers  Act,  make  an  order  that 
the  vendor  had  a good  and  marketable  title.  The  vendor,  no 
doubt,  intended  the  application  to  be  limited  to  the  question 
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whether  or  not  the  objection  to  title  raised  by  the  purchaser 
constituted  a valid  objection. 

The  application  came  on  for  hearing  before  Barlow  J., 
who  dismissed  it  with  costs.  From  that  order  the  vendor 
now  appeals. 

In  this  Court  and  also  before  Barlow  J.  counsel  for  the 
respondents  argued  that  The  Vendors  and  Purchasers  Act  does 
not  authorize  the  making  of  an  order  such  as  the  vendor,  by 
his  notice  of  motion,  sought.  I agree;  but,  in  order  that  the 
real  question  which  gave  rise  to  this  application,  and  to  which 
the  vendor  intended  this  application  to  be  limited,  may  be  now 
disposed  of,  I would  direct  that  the  notice  of  motion  be  now 
amended  so  as  to  confine  this  application  to  that  question.  This 
will  not  embarrass  the  respondents.  They  were  not  taken  by 
surprise  and  the  merits  of  that  question  were  fully  argued,  at 
least  in  this  Court. 

The  lands  in  question  were  conveyed  by  deed  dated  1st 
May  1917  to  The  Pure  Milk  Company  Limited.  That  company 
was  incorporated  under  the  Dominion  Companies  Act  in  1917. 
The  company  did  not  then  have  a licence  in  mortmain,  but 
in  the  year  1924  it  was  granted  an  extra-provincial  licence 
under  The  Extra  Provincial  Corporations  Act,  then  R.S.O.  1914, 
c.  179.  The  company  executed  and  delivered  a deed  of  the 
lands  to  Hamilton  Dairies  Limited  in  January  1933. 

The  provisions  of  The  Mortmain  and  Charitable  Uses  Act 
applicable  to  corporations  were  first  enacted  in  1902  as  c.  2 of 
that  year.  Section  3 of  that  Act  was  practically  identical  with 
what  is  now  s.  2 of  R.S.O.  1950,  c.  241,  and  was  as  follows: 

“Land  shall  not  be  assured  to  or  for  the  benefit  of,  or 
acquired  by  or  on  behalf  of  any  corporation  in  mortmain,  other- 
wise than  under  the  authority  of  a licence  from  His  Majesty 
the  King,  or  of  a statute  for  the  time  being  in  force,  and  if 
any  land  is  so  assured,  otherwise  than  as  aforesaid,  the  land 
shall  be  forfeited  to  His  Majesty  from  the  date  of  the  assurance, 
and  His  Majesty  may  enter  on  and  hold  the  land  accordingly.” 

The  issue  for  determination  on  this  appeal  is:  What  is 

the  effect  of  that  legislation  in  the  circumstances  of  this  case. 
That  issue  subdivides  itself  into  several  questions  as  follows: 
Did  the  conveyance  to  the  company  result  in  an  automatic 
and  immediate  forfeiture  to  the  Crown,  or  did  it  only  render 
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the  lands  subject  to  forfeiture  upon  the  exercise  by  the  Crown 
of  a right  of  entry?  What  effect  on  the  title  to  these  lands 
flowed  from  the  extra-provincial  licence? 

Section  3 of  the  Ontario  Act  of  1902  is  identical  with  and 
was  copied  from  s.  1(1)  of  The  Imperial  Act  which  bore  the 
same  title  and  which  came  into  force  on  13th  August  1888,  as 
51  & 52  Viet.,  c.  42.  The  Imperial  Act  describes  itself  as  “An 
Act  to  consolidate  and  amend  the  Law  relating  to  Mortmain 
and  to  the  disposition  of  Land  for  Charitable  Uses”.  By  s.  13 
of  that  Act  all  the  old  Imperial  Mortmain  Acts  were  repealed. 

There  were  laws  against  mortmain  in  effect  in  Ontario  prior 
to  the  passing  of  the  Act  in  1902. 

In  McDiarmid  v.  Hughes  (1888),  16  O.R.  570,  it  was  held 
that  the  Statutes  of  Mortmain  which  were  then  in  effect  in  this 
Province,  were  “those  in  force  in  England  at  the  time  of  the 
passing  of  the  Act  32  Geo.  Ill,  ch.  1,  October  15,  1792”.  Among 
them  was  the  statute  De  Viris  Religiosis,  passed  in  the  year 
1279,  7 Edw.  1,  st.  2,  c.  1.  The  substance  of  that  ancient  Act 
is  stated  by  both  Armour  C.J.  and  Street  J.  It  declared  that 
no  person,  religious  or  otherwise,  should  buy  or  sell  or  in  any 
way  take  land  by  gift,  lease  or  otherwise  under  pain  of  forfeiture 
of  the  same  with  power  for  the  King  and  other  chief  lords  of 
the  fee  intermediate  to  enter  and  hold  the  land  in  fee  as  an 
inheritance.  It  was  held  that  the  effect  of  that  statute  was 
that  a conveyance  to  a corporation  without  a licence  to  take  in 
mortmain  was  voidable  only  and  would  vest  the  land  in  the 
corporation  subject  to  the  right  of  the  Crown  to  enter  and 
declare  the  land  forfeited. 

The  authors  of  Tudor  on  Charities,  5th  ed.  1929,  at  p.  414, 
state  that  the  Imperial  Act  of  1888  re-enacted  the  old  statute 
De  Viris  Religiosis,  and  that  while  the  language  of  s.  1(1)  of 
the  Act  of  1888  is  somewhat  stronger  than  that  of  the  statute 
De  Viris  Religiosis,  “its  effect  seems  to  be  the  same”.  If  that 
be  so,  then  the  Ontario  Act  has  the  same  effect  as  that  ancient 
statute  and,  following  the  decision  in  McDiarmid  v.  Hughes, 
supra,  the  conveyance  in  question  here  would  be  voidable  only 
and  the  land  would  vest  in  the  company  subject  to  the  right 
of  the  Provincial  Crown  to  enter  and  declare  a forfeiture. 

Euclid  Avenue  Trusts  Co.  v.  Hohs  (1911),  23  O.L.R.  377, 
affirmed  24  O.L.R.  447,  is  a case  subsequent  to  the  passing  of 
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the  Ontario  Act.  There,  land  in  Ontario  had  been  conveyed 
by  way  of  mortgage  to  a foreign  corporation  in  1905.  Default 
having  occurred,  the  mortgagee  brought  an  action  for  possession. 
The  point  was  taken  on  behalf  of  the  defendant  that  the  plain- 
tiff was  a banking  corporation  incorporated  under  a statute  of 
the  State  of  Ohio  under  which  it  had  no  power  to  lend  on  lands 
in  Canada,  and  that  it  was  not  entitled  to  do  business  in  Ontario 
because  it  had  not  taken  out  a licence.  If  the  lands  were 
forfeited  and  title  vested  in  the  Crown,  of  course  the  plaintiff 
was  not  entitled  to  succeed.  In  the  Divisional  Court  McDiarmid 
V.  Hughes  was  referred  to  and  followed  without  any  special 
reference  to  the  Ontario  Act  of  1902.  In  the  Court  of  Appeal, 
referring  to  the  arguments  that  the  plaintiff  was  not  competent 
to  hold  lands  in  Ontario,  and  that  it  was  not  empowered  to  do 
business  in  this  Province,  Moss  C.J.O.  said,  at  p.  452: 

“These  appear  to  be  satisfactorily  answered  by  the  Divisional 
Court  and  it  seems  unnecessary  to  add  to  what  has  been  said 
further  than  to  say  that  there  can  be  no  reasonable  doubt 
that  the  legal  estate  in  the  lands  vested  in  the  plaintiff  by 
virtue  of  the  mortgage,  and  the  Crown,  the  only  authority 
which  could  question  their  right  to  hold  it,  has  not  only  not 
asserted  that  right  but  has  expressly  waived  it.” 

That  last  reference  is  to  the  fact  that  the  plaintiff  did,  in 
fact,  take  out  a licence  subsequent  to  the  mortgage  and  after 
action  was  brought. 

What  the  Court  in  this  Province  said  in  McDiarmid  v.  Hughes 
with  respect  to  the  effect  of  the  ancient  Imperial  statute  against 
mortmain  must  now  be  held  to  apply  with  equal  force  to  the 
Ontario  Act. 

Then,  what  effect  on  the  title  to  these  lands  did  the  extra- 
provincial licence  have?  At  the  time  material  to  the  facts  in 
this  case.  The  Extra  Provincial  Corporations  Act  provided  and 
it  now  provides  (R.S.O.  1950,  c.  124,  s.  11)  as  follows: 

“A  corporation  receiving  a licence  may,  subject  to  the 
limitations  and  conditions  of  the  licence,  and  subject  to  the 
provisions  of  its  own  charter,  Act  of  incorporation  or  other 
instrument  creating  it,  acquire,  hold,  mortgage,  alienate  and 
otherwise  dispose  of  real  estate  in  Ontario  and  any  interest 
therein  to  the  same  extent  and  for  the  same  purposes  as  if  it 
had  been  incorporated  under  The  Companies  Act  with  power  to 
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carry  on  the  business  and  exercise  the  powers  embraced  in  the 
licence.” 

The  conveyance  to  The  Pure  Milk  Company  Limited  caused 
the  land  thereby  conveyed  to  be  vested  in  that  company,  but, 
in  the  absence  of  a licence  in  mortmain,  those  lands  were  liable 
to  forfeiture  upon  entry  by  the  Crown.  In  other  words,  the 
company  had  a capacity  to  take  but  not  to  retain.  The  disability 
to  retain  was  cured  by  the  licence  under  The  Extra  Provincial 
Corporations  Act  which,  by  virtue  of  s.  11,  enabled  the  com- 
pany to  hold  and  alienate.  What  was  said  in  that  respect  in 
Euclid  Avenue  Trusts  Co.  v.  Hohs  may  only  have  been  obiter, 
but  I adopt  it  and  apply  it  to  this  case. 

It  must  therefore  be  held  that  the  objection  to  title  contained 
in  the  purchaser’s  requisition  on  title  does  not  constitute  a valid 
objection. 

I do  not  think  this  is  a case  for  costs  to  either  party. 
Although  the  purchaser  has  failed  on  the  merits,  the  vendor 
has  succeeded  only  because  this  Court,  as  a matter  of  grace,  has 
permitted  him  to  “revamp”  his  notice  of  motion  so  as  to  bring 
the  application  within  the  scope  of  s.  3 of  The  Vendors  and 
Purchasers  Act. 

Appeal  allowed  with  costs. 

Solicitors  for  the  vendor,  appellant:  Seymour,  Lampard, 
Goldring  & Young,  St.  Catharines. 

Solicitors  for  the  purchasers,  respondents:  Lancaster,  Mix 
d Sullivan,  St.  Catharines. 
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[McRUER  C.J.H.C.] 

Re  Swindlehurst. 

Wills  — Interpretation  — Rules  to  be  Applied  — Words  to  be  Read  with 

Meaning  Intended  by  Testator  — Gift  of  “money  in  bank”  — Bonds 

in  Safety-deposit  Box. 

A will,  drawn  by  an  unskilled  draftsman  on  a stationer’s  form,  opened 
with  the  words  “I  give  devise  and  bequeath  all  my  real  and  personal 
Estate  of  which  I may  die  possessed  in  the  manner  following”,  fol- 
lowed by  a bequest  to  two  nieces  and  three  nephews  of  “all  money  in 
bank,  promissory  notes,  and  cash  on  hand”,  and  a devise  to  another 
nephew  of  the  testator’s  farm  “together  with  all  household  effects”. 
The  printed  form  contained  words  for  a residuary  clause,  but  these 
were  struck  out.  The  testator’s  estate  consisted  of  the  farm,  money 
on  deposit  in  a savings  account,  and  bonds  registered  in  his  name, 
which  were  in  a safety-deposit  box  in  the  same  bank. 

Held,  in  the  circumstances,  the  will  must  be  interpreted  as  including  the 
bonds  in  the  bequest  of  “all  money  in  bank”,  etc.  The  testator  stated 
that  he  was  disposing  of  all  his  estate,  and  this  form  of  words  was 
clearly  used  as  a description  of  his  personal  estate,  as  distinguished 
from  the  real  estate  which  was  expressly  disposed  of  by  the  following 
clause.  It  was  clear  that  he  did  not  intend  the  words  “money  in 
bank”  to  refer  only  to  money  on  deposit  in  an  account,  but  meant  it  to 
include  the  money  he  had  invested  in  the  bonds. 

Perrin  et  al.  v.  Morgan  et  al.,  [1943]  A.C.  399;  Re  Livingstone,  [1951] 
O.W.N.  385,  applied. 

A MOTION  by  the  executors  of  Alfred  Swindlehurst,  deceased, 
for  the  construction  of  the  will. 

28th  November  1951.  The  motion  was  heard  by  McRuer 
C.J.H.C.  in  Weekly  Court  at  Toronto. 

C.  V.  Langdon,  for  the  executors,  applicants. 

J.  D.  Arnup,  K.C.,  for  all  beneficiaries. 

27th  March  1952.  McRuer  C.J.H.C.: — This  is  an  application 
for  the  construction  of  the  last  will  and  testament  of  the  late 
Alfred  Swindlehurst. 

The  will  was  drawn  by  an  unskilled  draftsman  on  a stationer’s 
form  and  this  must  be  taken  into  consideration  in  its  interpreta- 
tion. 

The  effective  clauses  governing  the  disposition  of  the  testa- 
tor’s estate  read  as  follows : 

“I  Give  Devise  and  Bequeath  all  my  Real  and  personal 
Estate  of  which  I may  die  possessed  in  the  manner  following, 
that  is  to  say 

“To  my  nieces  Mrs.  Ada  Hayes,  and  Mrs.  Ethel  Webb,  and  my 
nephews,  Chester  Swindlehurst,  Victor  Swindlehurst  and  Ray 
Swindlehurst  in  equal  shares,  all  money  in  bank,  promissory 
notes,  and  cash  on  hand. 
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“To  my  nephew  Lloyd  Swindlehurst  my  farm  consisting  of 
48  acres  more  or  less  situate  and  being  the  South  east  half  of  the 
west  half  of  lot  Number  three  in  the  eighth  Concession  of  the 
Township  of  Erin  together  with  all  household  effects.” 

The  form  contained  a clause,  “All  the  residue  of  my  Estate 
not  hereinbefore  disposed  of  I give  devise  and  bequeath  unto”, 
which  was  struck  out. 

The  testator’s  estate  consisted  of  the  farm  referred  to  above, 
valued  at  $4,500;  money  on  deposit  in  a savings  account  in  the 
Royal  Bank  of  Canada  at  Erin,  amounting  to  $1,612.17;  and  five 
Dominion  of  Canada  bonds  registered  in  the  name  of  the 
deceased,  valued  at  $4,370,  which  were  at  the  time  of  the  death 
of  the  testator  in  a safety-deposit  box  in  the  Royal  Bank  of 
Canada  at  Erin. 

The  questions  submitted  to  the  Court  are  : 

“1.  (a)  As  to  whether  or  not  the  Dominion  of  Canada  Bonds 
held  by  the  deceased  in  the  safety  deposit  box  in  the  Royal  Bank 
in  Erin  all  [are?]  included  in  the  bequests  of  the  deceased  of  ‘all 
money  in  bank.  Promissory  Notes  and  Cash  on  Hand,’ 

“(b)  And  if  not  whether  there  is  an  intestacy  as  to  the 
Dominion  of  Canada  Bonds. 

“2.  As  to  what  assets  of  the  deceased  should  be  used  for  the 
payment  of  debts.  Funeral  and  Testamentary  expenses. 

“And  as  to  what  steps  they  should  take  in  this  regard  and 
for  the  opinion,  advice  and  direction  of  the  Court  as  to  the 
disposition  of  the  Dominion  of  Canada  Bonds  and  the  payment 
of  the  debts.  Funeral  and  Testamentary  expenses  and  for  such 
further  and  other  direction  as  this  court  may  seem  [sic]  fit.” 
Perrin  et  al.  v.  Morgan  et  al.,  [1943]  A.C.  399,  [1943]  1 
All  E.R.  187,  is  a veritable  compendium  of  legal  principles  that 
apply  not  only  to  the  interpretation  of  this  will  but  to  the 
interpretation  of  all  wills  regardless  of  whether  the  word 
“money”  is  used  therein  or  not. 

Notwithstanding  that  there  may  have  been  some  difference 
of  opinion  between  the  learned  law  lords  concerning  which 
Lord  Romer  expressed  a doubt  whether,  apart  from  one  not 
unimportant  element,  there  was  any  real  difference  between 
their  Lordships,  the  following  principles  may  be  extracted: 

The  duty  of  the  Court  is  to  construe  the  particular  document 
so  as  to  arrive  at  the  testator’s  real  meaning  according  to  its 
actual  language  and  circumstances. 
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The  Court  is  not  entitled  to  make  a fresh  will  for  the 
testator  merely  because  it  suspects  that  the  testator  did  not 
mean  what  he  plainly  said. 

Well-settled  rules  of  construction  are  not  to  be  disregarded. 
They  are  to  be  strictly  observed  but  ought  to  be  applied  in  a 
reasonable  way. 

The  fundamental  rule  in  construing  the  language  of  a will  is 
to  put  on  the  words  used  the  meaning  which,  having  regard  to 
the  terms  of  the  will,  the  testator  intended. 

The  question  is  neither  what  the  testator  meant  apart  from 
the  words,  nor  what  the  words  might  mean  apart  from  intention, 
but  what  the  testator  meant  by  using  them.  The  question  is 
not  what  the  testator  meant  to  do  when  he  made  his  will  but 
what  his  “expressed”  intentions  are  as  shown  by  the  written 
words  he  uses  in  the  particular  case. 

For  the  purpose  of  construing  a will,  and  especially  a 
home-made  will,  a popular  meaning  of  a term  may  be  more 
important  than  the  legal  meaning  of  the  term. 

In  most  instances  it  is  the  duty  of  the  judge  who  is  called 
upon  to  interpret  a will  containing  ordinary  English  words  not 
to  regard  previous  decisions  as  constituting  a sort  of  legal 
dictionary,  to  be  consulted  and  remorselessly  applied  whatever 
the  testator  may  have  intended,  but  to  construe  the  particular 
document  so  as  to  arrive  at  the  testator’s  real  meaning  according 
to  its  actual  language  and  circumstances. 

Lord  Romer  said  at  p.  420:  “In  many  of  the  cases  to  be 

found  in  the  books  the  court  is  reported  to  have  said  that  the 
construction  it  has  put  on  a will  has  probably  defeated  the 
testator’s  intention.  If  this  means,  as  it  ought  to  mean,  that 
the  court  entertains  the  strong  suspicion  to  which  I have  just 
referred,  no  sort  of  objection  can  be  taken  to  it,  but  if  it  means 
that  the  court  has  felt  itself  prevented  by  some  rule  of  con- 
struction from  giving  effect  to  what  the  language  of  the  will, 
read  in  the  light  of  the  circumstances  in  which  it  was  made, 
convinces  it  was  the  real  intention  of  the  testator,  it  has  mis- 
construed the  will.” 

With  this  statement  Lord  Russell  of  Killowen  expressed  his 
agreement  in  the  following  language:  “I  wish  also  to  state 

that  I agree  with  Lord  Romer  in  his  remarks  as  to  those  judg- 
ments in  which  learned  judges  have  stated  their  belief  that  their 
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construction  of  a will  defeats  the  testator’s  intention.  Either 
they  have  misconstrued  the  will,  or  they  have  been  indulging  in 
guess-work.” 

Well-known  words  and  phrases  will  receive  from  the  Court 
the  meaning  that  the  Court  has  for  generations  past  attributed 
to  them.  The  rules  of  construction  should  be  regarded  as  a 
dictionary  by  which  all  parties,  including  the  Courts,  are  bound, 
but  the  Court  should  not  have  recourse  to  this  dictionary  to 
construe  a word  or  phrase  until  it  has  ascertained  from  an 
examination  of  the  language  of  the  whole  will,  when  read  in  the 
light  of  the  circumstances,  whether  the  testator  had  indicated 
his  intention  of  using  the  word  or  the  phrase  in  other  than  its 
dictionary  meaning — “whether  or  not  . . . the  testator  has 
been  his  own  dictionary”  (per  Lord  Romer  at  p.  421) . 

The  circumstance  that  a skilled  draftsman  would  avoid  the 
use  of  an  ambiguous  word  confirms  the  view  that,  when  it  is 
used  in  a will  drawn  by  an  unskilled  draftsman,  the  popular  use 
of  the  word  as  opposed  to  the  technical  should  prevail. 

If  a word  has  only  one  natural  meaning  it  is  right  to 
attribute  that  meaning  to  the  word  when  used  in  a will  unless 
the  context  or  other  circumstances  which  may  be  properly 
considered  show  that  an  unusual  meaning  is  intended.  The 
special  meaning  of  a word  is  not  to  be  presumed  to  be  the 
meaning  of  every  testator  in  every  case  unless  the  contrary 
is  shown. 

A testator’s  use  of  a word  must  be  referable  to  the  ordinary 
use  of  the  English  language  at  the  time  when  he  was  making 
his  will,  and  the  ascription  to  the  testator  of  an  intention  to 
use  the  word  in  a sense  which  was  determined  to  be  the  leading 
sense  in  an  earlier  age,  without  any  regard  to  the  possibility  of 
a variation  in  this  respect  which  had  become  correct  in  the 
English  language  by  the  time  that  the  will  was  made,  is  not 
justifiable.  To  this  I would  add  that  regard  must  be  had  for 
the  popular  use  of  a word  or  expression  in  the  locality  in  which 
the  testator  lived:  Re  Livingstone,  [1951]  O.W.N.  385,  [1951] 

3 D.L.R.  848. 

The  duty  of  the  Court  in  the  case  of  an  ordinary  English 
word  which  has  several  quite  usual  meanings  which  differ  from 
one  another  is  not  to  assume  that  one  out  of  several  meanings 
holds  the  field  as  the  correct  meaning  until  it  is  ousted  by  some 
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other  meaning  regarded  as  “non-legal”,  but  to  ascertain  without 
prejudice  as  between  various  usual  meanings  which  is  the 
correct  interpretation  of  the  document. 

In  the  case  of  an  ordinary  word,  like  “money”,  which  is 
not  always  employed  in  the  same  sense,  there  is  no  justification 
for  fixing  on  it,  as  a result  of  a series  of  judicial  decisions  about 
a series  of  different  wills,  a cast-iron  meaning  which  must  not 
be  departed  from  unless  special  circumstances  exist. 

All  the  learned  law  lords  agreed  that  the  word  “money” 
has  no  exclusive  or  natural  meaning  in  the  English  language, 
and  its  meaning  depends  on  the  context  in  and  the  circumstances 
under  which  it  is  used.  The  following  illustrations  are  given 
of  the  use  of  the  word  “money”,  with  a different  meaning  in 
each  case : 

When  a person  speaks  of  the  money  in  his  purse  he  usually 
means  the  cash  in  his  purse;  when  he  speaks  of  the  money  he 
has  in  the  bank  he  usually  means  the  amount  the  bank  owes 
him  according  to  his  account  with  the  bank;  when  a person 
speaks  of  his  investments  as  the  money  he  has  invested,  he 
refers  to  the  securities  held;  when  a person  says  he  has  lost 
all  his  money  he  may  refer  to  all  his  worldly  possessions,  on 
the  one  hand,  or,  on  the  other,  to  all  he  has  invested  in  stocks 
or  bonds.  The  learned  Lord  Chancellor  referred  to  Horace’s 
satire  at  the  expense  of  the  fortune-hunter  who  attached  him- 
self to  childless  Roman  matrons  as  having  a modern  equivalent 
in  the  saying  “It’s  her  money  he’s  after”,  and  St.  Paul’s  state- 
ment in  his  epistle  to  Timothy  that  the  love  of  money  is  the 
root  of  all  evil,  and  Tennyson’s  northern  farmer’s  counsel  to 
his  son  “not  to  marry  for  money,  but  to  go  where  money  is” 
as  uses  of  the  word  “money”  in  many  different  connotations 
to  mean  wealth,  even  to  include  property  in  land. 

At  p.  408  he  said:  “It  can  rarely  happen,  I should  suppose, 

that  the  interpretation  of  a word  like  ‘money’  in  one  will  pro- 
vides a sure  and  certain  guide  to  its  meaning  in  another  will, 
which  is  differently  expressed.” 

And  at  p.  413:  “An  amateur  will-maker,  though  using  the 

word  ‘money’  loosely,  may  be  drawing  a distinction  between  ‘my 
money’  and  ‘my  land.’  ” 

At  p.  414  Lord  Atkin  said:  “The  substance  of  the  matter 

seems  to  be  that  the  word  ‘money’  at  the  present  time  has  a 
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diversity  of  meanings,  and  that  when  it  is  found  in  a will  there 
is  no  presumption  that  it  bears  one  meaning  rather  than  an- 
other.” 

In  referring  to  a rule  of  construction  in  previous  cases  that 
had  put  a more  exclusive  meaning  on  the  word  money  as  used 
by  testators,  he  said,  at  p.  415: 

“I  anticipate  with  satisfaction  that  henceforth  the  group  of 
ghosts  of  dissatisfied  testators  who,  according  to  a late  Chancery 
Judge,  wait  on  the  other  bank  of  the  Styx  to  receive  the  judicial 
personages  who  have  misconstrued  their  wills,  may  be  consider- 
ably diminished.” 

The  application  of  the  principles  outlined  in  the  case  I have 
just  referred  to  so  extensively  makes  my  task  in  the  construction 
of  this  will  a comparatively  simple  one. 

The  testator  expressed  the  intention  of  disposing  of  all  his 
real  and  personal  estate.  He  named  six  nieces  and  nephews  who 
were  to  be  the  objects  of  his  bounty.  The  residuary  clause 
which  had  been  a part  of  the  printed  form  in  the  will  was  struck 
out.  The  only  real  estate  he  owned  was  expressly  devised  to 
his  nephew  Lloyd  Swindlehurst. 

His  personal  estate  was  described  as  “all  money  in  bank, 
promissory  notes  and  cash  on  hand”.  In  view  of  the  fact  that 
the  testator  clearly  stated  that  he  was  disposing  of  all  his 
personal  estate  I think  it  is  perfectly  clear  that  “money  in  bank” 
was  not  intended  by  the  testator  to  be  used  in  a narrow  sense 
so  as  to  refer  only  to  money  on  deposit  in  the  bank,  but  was  to 
include  the  money  he  had  invested  in  Dominion  of  Canada 
bonds  which  were  in  his  safety-deposit  box  in  the  bank.  The 
use  of  the  words  “all  money  in  bank,  promissory  notes  and 
cash  on  hand”  was  the  testator’s  method  of  describing  his 
personal  estate  as  distinct  from  his  real  estate.  As  Viscount 
Simon  L.C.  suggested  at  p.  413  in  Perrin  et  al.  v.  Morgan  et 
al.y  supra:  “An  amateur  will-maker,  though  using  the  word 

‘money’  loosely,  may  be  drawing  a distinction  between  ‘my 
money’  and  ‘my  land.’  ” 

I fear  any  other  construction  of  the  will  would  put  me  among 
those  judicial  personages  who  are  awaited  by  the  group  whose 
numbers  Lord  Atkin  was  seeking  to  diminish. 

The  answers  to  the  questions  are  as  follows: 
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1(a).  The  Dominion  of  Canada  bonds  held  by  the  deceased 
in  the  safety-deposit  box  in  the  Royal  Bank  in  Erin  are  all  in- 
cluded in  the  bequest  by  the  deceased  of  “all  money  in  bank, 
promissory  notes  and  cash  on  hand”. 

1(b)  need  not  be  answered. 

2.  The  debts,  funeral  and  testamentary  expenses  should  be 
paid  out  of  the  personal  estate  before  distribution. 

All  costs  will  be  paid  out  of  the  personal  estate,  those  of  the 
executors  on  a solicitor-and-client  basis. 

Judgment  accordingly. 

Solicitors  for  the  executors,  applicants:  Langdon  & Ayls- 

worth,  Georgetown. 


[CHEVRIER  J.] 

White  et  al.  v.  The  Bank  of  Toronto  et  aL 

Banks — Powers — Transfer  of  Shares  in  Manufacturing  Company — Dis- 
position of  Shares  after  Discharge  of  Company’s  Indebtedness  to 
Bank — Agreement  between  Parties — Validity — Whether  Bank  Deal- 
ing in  Shares  or  Carrying  on  Business — The  Bank  Act,  1944  {Can.), 
c.  30,  ss.  5,  75,  76(1), (2),  77,  79(2),  80(1),  81. 

A manufacturing  company  being  substantially  indebted  to  a bank,  and 
unable  to  continue  in  business  without  further  financial  assistance,  it 
was  arranged  that  W,  the  principal  shareholder,  and  other  share- 
holders should  transfer  a majority  of  the  shares  to  the  bank,  in  order 
to  give  the  bank  “the  control  of  the  business",  and  that  after  the 
company’s  indebtedness  to  the  bank  had  been  discharged  the  shares 
should  be  transferred  by  the  bank  to  named  employees  of  the  com- 
pany. The  shares  were  transferred  to  the  bank  in  1932  in  pursuance 
of  this  arrangement,  and  the  bank,  through  its  representatives,  super- 
vised the  operations  of  the  company  until  1945,  by  which  time  the  loan 
was  fully  paid.  W having  died  in  the  meantime,  his  representatives 
now  claimed  the  return  of  the  shares. 

Held,  the  transaction  with  the  bank  was  unimpeachable,  and  the  shares 
could  not  now  be  recovered.  The  transfer  of  the  shares  was  expressly 
made  absolute  and  not  as  collateral  security,  and  there  was  nothing 
in  The  Bank  Act  to  prevent  the  bank  from  entering  into  the  trans- 
action, or  from  acting  as  it  had  done.  In  particular,  the  bank’s 
conduct  did  not  amount  to  carrying  on  business  in  contravention  of 
s.  75(2)  (a),  which  meant  that  a bank  was  not  to  engage  in  traffic  in 
goods,  in  a business  separate  from  and  independent  of  its  primary 
business  of  banking,  but  did  not  prevent  a bank  from  carrying  on  the 
business  of  its  debtor  either  to  enable  it  to  be  disposed  of  as  a going 
concern  or  to  make  it  possible  for  the  bank  to  realize  on  its  security. 
The  Ontario  Bank  v.  McAllister  et  al.  (1910),  43  S.C.R.  338;  Northern 
Crown  Bank  v.  Great  West  Lumber  Co.  (1914),  7 Alta.  L.R.  183,  con- 
sidered. Nor  did  the  bank’s  conduct  amount  to  a dealing  in  shares, 
in  violation  of  s.  75(1)  (c).  Jones  v.  Imperial  Bank  of  Canada  (1876), 
23  Gr.  262;  Montgomery  v.  Ryan  (1908),  16  O.L.R.  75,  referred  to. 
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An  action  for  a declaration  and  other  relief,  fully  set  out 
in  the  reasons  for  judgment. 

5th,  6th  and  7th  February  1951.  The  action  was  tried  by 
Chevrier  J.  without  a jury  at  Toronto. 

G.  A.  Martin  J K,C.,  and  C.  L.  DuhiUj  K.C.,  for  the  plaintiffs. 

J.  W.  Pickup,  K.C.,  for  the  defendant  The  Bank  of  Toronto. 

G.  L.  Mitchell,  K.C,,  for  the  defendant  Popkin. 

31st  March  1952.  Chevrier  J.: — I.  Preliminary  objection. 

The  defendants  submit  that  the  plaintiff  Eulalie  White  has 
no  status  to  sue  as  she  has  made  acknowledgment  in  writing  to 
the  Bank  of  Toronto,  dated  31st  March  1938,  that  she  had  no 
interest  in  any  of  the  Class  A shares  of  George  White  & Sons 
Company,  Limited  which  have  been  transferred  to  and  delivered 
to  the  bank  (ex.  20A).  She  therefore  cannot  sue  in  her  own 
name. 

A.  W.  White,  by  letter  in  March  1938  addressed  to  the  Bank 
of  Toronto  (ex.  15 A),  admits  having  delivered  to  their  agent 
certificates  duly  endorsed  for  transfer  representing  the  further 
1,000  Class  A shares  formerly  held  by  him  with  the  intention 
that  the  same  shall  operate  as  an  absolute  and  final  transfer  of 
the  shares  represented  by  such  certificates,  and  upon  the  under- 
standing that  the  bank  may  deal  with  the  shares  as  owner 
thereof  in  its  absolute  discretion  without  accounting  to  him  or 
the  previous  registered  holders  thereof  in  any  way. 

Then  by  letter  25th  April  1938  (ex.  20E)  Gerald  White 
acknowledges  that  he  has  no  interest  in  any  Class  A shares  of 
George  White  & Sons  Company,  Limited,  certificates  for  1,000 
shares  of  which  have  been  transferred  to  the  bank's  agent. 

On  those  grounds,  the  plaintiffs  having  no  status  in  law  to 
maintain  the  said  action  against  the  defendants  herein,  their 
action  should  be  dismissed  with  costs. 

But  because  of  the  nature  of  this  action  and  of  the  importance 
of  the  issues  of  law  raised,  it  is  well  that  the  merits  of  the  action 
itself  should  be  reviewed. 

II.  The  Pleadings. 

The  plaintiff  G.  L.  W.  White  is  a beneficiary  under  the  last 
will  and  testament  of  A.  W.  White,  deceased,  and  is  the  sole 
beneficiary  under  the  said  last  will  and  testament  of  all  the 
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shares  of  the  capital  stock  and  all  other  equity  owned  or  held 
by  the  said  A.  W.  White  in  the  capital  stock  and/or  assets  of 
George  White  & Sons  Company,  Limited  or  any  successor  thereto. 

A.  On  the  28th  March  1932  the  said  A.  W.  White,  E.  A. 
White  and  Fred  J.  White,  who  were  officers  and  shareholders 
of  George  White  & Sons  Company,  Limited,  made  an  assignment 
of  2,500  Class  A shares  of  the  capital  stock  of  the  company  to 
the  defendant  The  Bank  of  Toronto,  the  said  George  White  & 
Sons  Company,  Limited  being  then  indebted  to  the  said  Bank  of 
Toronto.  They  allege  that  the  said  shares  were  so  assigned  to 
the  said  bank  for  voting  purposes  only  and  were  to  be  held  by 
the  said  bank  only  until  the  indebtedness  of  the  said  company 
had  been  discharged. 

The  defendant  bank  admits  that  the  said  A.  W.  White,  E.  A. 
White  and  Fred  J.  White  did  transfer  to  it,  by  transferring  to 
one  R.  Pashby  in  trust  for  it,  2,500  Class  A shares  of  the  capital 
stock  of  the  said  White  company,  but  denies  that  such  transfer 
was  for  voting  purposes  only,  or  that  the  shares  were  to  be  held 
by  the  said  bank  only  until  the  indebtedness  of  the  said  White 
company  to  it  should  be  discharged.  The  said  bank  says  that  at 
the  time  of  said  transfer  the  said  White  company  was  heavily 
indebted  to  said  bank,  and  its  stock  worthless;  that  the  said  bank 
was  facing  the  probability  of  heavy  loss  by  reason  of  its  advances 
to  the  said  White  company,  and  was  not  willing  to  advance 
further  moneys,  etc.,  but  had  considerable  confidence  in  the 
ability  of  the  defendant  Popkin  and  one  H.  Bingle  to  carry  on  the 
business  of  the  said  company  at  the  expense  of  the  said  bank  and 
thereby  possibly  save  it  from  loss;  that  the  said  bank  was  willing 
to  take  over  the  2,500  Class  A shares  as  the  property  of  the  said 
bank,  and  to  finance  the  business  under  the  management  of  the 
said  Popkin,  with  an  arrangement  between  the  said  bank  and  the 
said  Popkin  and  Bingle,  whereby  they  would  each  become  en- 
titled to  250  shares  of  the  capital  stock  of  the  said  company 
which  the  bank  was  proposing  to  take  over  as  its  own  property; 
that  the  said  2,500  Class  A shares  were  thus  transferred  to  the 
said  bank,  the  said  A.  W.  White,  E.  A.  White  and  Fred  J.  White 
expressly  agreeing  with  the  said  bank  that  the  shares  were  being 
transferred  to  the  nominee  of  the  said  bank  in  trust,  and  not  as 
a collateral  or  security  in  any  way,  but  as  an  absolute  and 
transfer  of  shares  to  be  used  in  such  way  as  the  general  manager 
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of  the  said  bank  might  from  time  to  time  in  his  absolute  discre- 
tion see  fit,  without  accounting  therefor;  that  contemporaneously 
with  the  said  transfer  the  said  bank  agreed  with  the  said  Popkin 
and  Bingle  to  transfer  to  each  of  them  in  each  year,  for  a period 
of  five  years,  50  shares  out  of  the  shares  so  transferred,  and  that 
as  and  when  the  said  bank’s  advances  to  the  said  company  were 
fully  paid,  the  remaining  2,000  shares  would  be  divided  and 
transferred  to  such  parties,  including  the  said  bank,  as  the  gen- 
eral manager  of  said  bank  might  in  his  absolute  discretion  then 
decide,  having  regard  to  the  services  rendered  to  the  company 
during  the  intervening  period;  that  the  said  bank  continued  to 
finance  the  said  company  under  its  own  discretion  with  the 
assistance  of  the  said  Popkin  and  Bingle  until  1938,  in  the  mean- 
time effecting  the  said  yearly  transfers  to  the  said  Popkin  and 
Bingle. 

B.  The  plaintiffs  say  that  it  was  agreed  between  them  and 
the  bank  that  the  said  2,500  Class  A shares  should  be  converted 
into  Class  B shares  and  assigned  by  the  said  bank  from  time  to 
time  to  the  said  Popkin  and  other  employees  of  the  company  in 
such  way  that  when  the  indebtedness  of  the  company  was  dis- 
charged all  the  stock  so  assigned  would  be  delivered  to  the  said 
Popkin  and  the  said  employees.  They  further  plead  that  in 
March  1938  the  said  A.  W.  White  further  assigned  an  additional 
1,000  Class  A shares  on  the  same  terms  and  conditions  as  in 
reference  to  the  said  2,500  shares. 

The  said  defendant  bank  admits  that  before  any  Class  A 
shares  could  be  redeemed  by  the  company  the  bank  would  take 
such  steps  to  have  the  said  2,500  Class  A shares  converted  into 
Class  B shares,  but  denies  that  this  was  any  condition  of  the 
transfer  of  the  shares;  denies  that  it  ever  had  any  agreement 
with  the  White  family  or  any  member  thereof  as  to  the  reassign- 
ment or  retransfer  of  any  of  the  said  shares,  except  as  between 
it  and  the  said  Popkin  and  Bingle;  that  the  transfer  of  the  addi- 
tional 1,000  shares  was  absolute  and  intended  to  confer  upon  the 
said  bank  unqualified  ownership  of  all  of  the  said  shares;  that 
at  the  time  of  said  additional  transfer  the  affairs  of  the  said  com- 
pany were  still  in  an  insolvent  position,  and  the  said  bank  was 
unwilling  to  continue  any  further  advances  unless  the  1,000 
Class  A shares  were  absolutely  transferred  to  it;  that  it  was 
under  those  circumstances  that  the  transfer  of  the  additional 
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1,000  Class  A shares  was  made,  with  an  acknowledgment  from 
each  of  the  persons  in  whose  name  such  certificates  were  regis- 
tered that  such  person  had  no  interest  therein;  that  at  the  same 
time  certain  indebtedness  owing  by  the  company  to  some  mem- 
bers of  the  White  company  was  released  and  E.  A.  White  was 
paid  $5,700  out  of  the  funds  provided  by  the  said  bank. 

C.  The  plaintiffs  further  plead  that  on  the  12th  February 
1938  A.  W.  White  and  the  said  Popkin  entered  into  an  agree- 
ment with  reference  to  the  distribution  of  a certain  proportion 
of  the  capital  stock  of  the  said  company,  under  certain 
conditions. 

To  which  the  said  bank  answers  that  if  such  an  arrange- 
ment was  arrived  at,  it  was  not  a party  thereto  and  is  not  barred 
thereby. 

D.  The  plaintiffs  further  allege  that  prior  to  the  issuing  of 
the  writ  of  summons  herein  the  indebtedness  of  said  company  to 
the  said  bank  was  fully  paid  and  satisfied,  and  though  it  had 
delivered  about  49  per  cent,  of  the  capital  stock  of  the  said  com- 
pany to  the  said  Popkin  without  just  cause  or  excuse,  it  refused 
to  deliver  up  all  the  shares  of  the  capital  stock  of  the  said 
company  in  accordance  with  the  agreement  hereinbefore 
referred  to. 

The  defendant  answers  that  prior  to  the  issue  of  the  said 
writ  it  had  transferred  and  delivered  to  the  said  Popkin  2,250 
Class  B shares  of  the  said  capital  stock,  but  that  it  was  entitled 
to  do  so  as  owner  of  such  shares  and  in  accordance  with  its 
agreement  with  the  said  Popkin;  that  it  is  under  no  obligation  to 
the  plaintiffs  or  to  any  of  the  White  family  in  respect  of  such 
transfer  or  in  respect  of  any  remaining  shares  of  the  said  com- 
pany held  by  the  said  bank. 

E.  The  plaintiffs  plead  that  the  said  bank  in  refusing  to 
deliver  up  the  said  shares  to  the  said  Popkin  acted  in  concert 
with  the  said  Popkin  and  at  his  instigation  to  deprive  the  plain- 
tiffs of  their  right  to  delivery  of  the  said  shares;  but  at  the  trial 
the  plaintiffs  abandoned  this  claim. 

The  plaintiffs  plead  further  that  the  assignments  hereinbefore 
set  out  were  ultra  vires  of  the  said  defendant  bank,  and  are  a 
nullity,  and  plead  the  provisions  of  The  Bank  Act,  now  1944, 
(Can.),  c.  30,  ss.  75  et  seq. 

The  plaintiffs  therefore  claim: 
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(a)  a declaration  that  the  transaction  relating  to  the  assign- 
ment of  the  shares  is  null  and  void  as  being  ultra  vires,  and  that 
the  said  shares  or  any  shares  into  which  they  have  been  con- 
verted are  the  property  of  the  plaintiffs,  and  an  order  requiring 
the  defendant  bank  and  the  said  Popkin  to  deliver  up  the  said 
shares  now  in  their  possession,  or  any  into  which  the  said  shares 
may  have  been  converted; 

(b)  or  in  the  alternative  a declaration  that  the  said  shares 
are  held  in  trust  by  the  said  bank  and  the  said  Popkin  for  the 
plaintiffs; 

(c)  or  in  the  alternative  for  damages  for  breach  of  the  con- 
tract of  the  said  bank  with  the  late  A.  W.  White  to  deliver  the 
said  shares  to  the  said  Popkin  when  the  indebtedness  in  respect 
of  which  the  shares  were  assigned  as  collateral  security  was  dis- 
charged. 

The  defendant  bank  submits  that  the  action  should  be  dis- 
missed with  costs. 

The  defendant  Popkin  pleads  that  he  was  aware  that  A.  W. 
White,  Fred  J.  White  and  E.  A.  White  had  transferred  the  said 
2,500  Class  A shares  to  R.  Pashby  in  trust  for  the  said  bank, 
and  that  it  was  proposed  to  convert  said  Class  A shares  into 
Class  B shares. 

He  pleads  that  he  and  the  said  Bingle  agreed  with  the  said 
bank  to  endeavour  to  secure  the  liquidation  of  certain  indebted- 
ness of  the  said  White  company  to  the  said  bank,  in  considera- 
tion of  the  assignment  to  each  of  them  of  50  Class  B shares  of 
the  capital  stock  of  the  said  White  company  in  each  year  for 
five  succeeding  years;  on  the  further  understanding  that  as  and 
when  the  said  bank’s  advances  to  the  White  company  had  been 
fully  paid,  the  balance  of  2,000  shares  should  be  divided  and 
transferred  to  such  parties,  including  the  said  bank,  as  the  gen- 
eral manager  of  the  said  bank  might  in  his  absolute  discretion 
then  decide,  having  regard  to  the  services  rendered  the  said 
company  by  the  said  persons  and/or  corporations. 

He  admits  having  received  250  Class  B shares  of  the  capital 
stock  of  the  White  company  which  the  bank  had  agreed  to 
assign  to  him.  He  denies  having  received  60  per  cent,  of  the 
capital  stock  of  the  White  company. 

And  he  asks  for  the  dismissal  of  the  action. 
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III.  The  Issues. 

That,  in  the  main,  is  the  set-up  or  structure  of  this  case. 
Main  issues  arise  out  of  it. 

A.  Were  the  shares  assigned  to  the  bank. 

(a)  as  collateral  only,  or 

(b)  not  as  collateral,  but  absolutely? 

B.  If  the  shares  were  assigned  to  the  bank  not  as  collateral 
but  absolutely,  then  had  the  bank  the  right  to  retain  them  after 
the  bank  has  been  completely  and  fully  paid  off? 

C.  And  had  the  bank  the  right  to  dispose  of  the  shares  in 
the  manner  in  which  it  did? 

D.  Did  the  bank  carry  on  the  plaintiffs’  business  from  the 
time  it  received  the  shares  until  its  indebtedness  was  paid? 

E.  If  it  did,  was  it  such  carrying  on  of  business  as  is  per- 
missible under  the  provisions  of  The  Bank  Act? 

IV.  Documentary  Evidence. 

The  general  manager  of  the  bank  in  his  letter  4th  March, 
1932  to  A.  W.  White  puts  the  issue  squarely — he  offers  a helping 
financial  hand.  At  the  cost  of  being  unduly  prolix,  but  for  the 
sake  of  clarity,  perhaps  it  is  best  to  quote  in  extenso  ex.  2, 
which  is  the  bank’s  opening  move : 

“The  Bank  of  Toronto 
Office  of  the  General  Manager 

Toronto,  Canada,  March  4, 1932 

“Mr.  Arthur  W.  White, 

London,  Ont. 

Dear  Mr.  White, 

“We  have  had  a further  discussion  with  Mr.  Popkin  and  Mr. 
Bingle  with  regard  to  the  Company’s  affairs  today. 

“In  view  of  the  fact  that  you  have  not  felt  able  to  support  it 
further  by  new  capital  or  guarantees,  we  appear  to  be  faced  with 
two  problems: — either  liquidation  at  the  present  time,  which 
I am  afraid  would  leave  little  or  nothing  for  the  shareholders 
either  A or  B,  or  the  continuation  of  the  business  without  your 
support. 

“The  continuation  of  the  business  without  this  is  going  to 
make  it  very  difficult  to  set  up  the  credits  necessary  in  view  of 
the  existing  business  conditions.  We  have  confidence  in  Popkin 


White  et  aL  v.  Bank  of  Toronto  et  aL 


Chevrier  J.  405 


and  Bingle  and  the  men  they  have  around  them  in  the  plant,  who 
we  think  are  thoroughly  honest  and  industrious,  and  we  are 
disposed  to  go  on,  and  without  committing  ourselves  to  any 
definite  credits,  give  them  all  the  assistance  we  reasonably  can 
in  the  hope  that  they  may  bring  it  back  to  a more  prosperous 
condition,  but  this  we  cannot  do  unless  the  control  of  the  busi- 
ness is  turned  over  to  the  Bank  until  such  time  as  its  indebted- 
ness is  paid. 

“They  appear  to  be  willing  to  try  it  provided  there  is  some 
definite  arrangement  made  with  them  now  by  which  they  can  be 
assured  of  the  control  of  the  business  themselves  after  the  Bank 
loan  is  paid  off.  Our  thought  is  that  if  the  recovery  of  the  value 
of  any  portion  of  your  A shares  is  to  be  brought  about  it  is  only 
by  continuing  the  business  on  some  arrangement  that  will  be 
acceptable  to  Popkin  and  Bingle,  who  we  would  require  to  con- 
tinue in  the  management  of  it  under  our  control,  and  our  sugges- 
tion to  you  is  that  you  should  give  consideration  to  turning  over 
to  the  Bank  $250,000  of  your  A stock  to  be  converted  into  B 
shares  and  held  for  the  benefit  of  these  men  until  the  Bank 
loan  has  been  paid  off,  releasing  to  each  of  them  $5,000  par  value 
B shares  each  year  for  the  period  of  5 years  and  the  balance 
finally  when  the  Bank  advance  has  been  paid  off,  leaving  it  to 
them  at  that  time  to  make  such  distribution  of  what  remains  to 
themselves  and  other  employees  in  the  business  who  might  be 
entitled  to  share  it. 

“This  would  leave  $100,000  of  A stock,  preferred  as  to  assets, 
in  your  hands,  which  through  their  efforts  if  successful  might 
conceivably  bring  back  $100,000,  which  at  the  present  time  in 
our  opinion  is  not  there.  This  is  a matter,  of  course,  which  is 
subject  to  your  own  arrangement  with  Popkin  and  Bingle  with 
whom  no  doubt  you  will  discuss  it,  but  I must  repeat  that  if  we 
are  to  go  on  it  must  be  with  absolute  control  of  the  voting  power 
of  the  shares  in  our  hands  in  the  meantime  until  our  advances  to 
the  Company  are  paid  off. 

“I  am  very  sorry  indeed  that  you  have  not  yourselves  felt 
able  to  give  the  support  to  the  business  which  it  so  much  needs 
at  the  present  time,  but  without  committing  ourselves  to  any 
definite  credits  we  are  willing  to  go  on  and  give  these  men,  pro- 
vided they  remain  in  the  management  of  the  business  under  our 
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control,  every  consideration  we  reasonably  can  to  enable  them 
to  work  out  the  restoration  of  the  business  to  a better  position 
than  it  is  now  in. 

“Yours  very  truly, 

“H.  B.  Kenwood, 

“General  Manager.” 

To  that  letter  A.  W.  White  answered  on  10th  March  1932 
(ex.  3) : 

“Dear  Sir: 

“In  reply  to  your  letter  of  the  4th  inst.,  Mr.  Fred  J.  White, 
Mr.  Ernest  A.  White  and  myself  are  willing  to  turn  over  to  the 
Bank  of  Toronto  for  voting  purposes,  2,300  shares  of  Class  A 
stock,  which  stock  can  be  converted  into  Class  B stock  if  thought 
necessary;  these  shares  to  be  returned  to  Mr.  Hamilton  Bingle 
& Mr.  Ernest  Popkin  when  the  account  is  in  a satisfactory  posi- 
tion, and  leaving  it  to  these  men  at  that  time  to  make  such  dis- 
tribution of  the  stock  as  they  think  proper. 

“The  2,300  shares  mentioned  above  are  all  the  shares  that  are 
in  our  names  and  they  would  give  the  Bank  control.  Other 
stockholders  are  members  of  the  different  families,  one  of  whom 
is  in  Europe  and  one  other  in  Kansas  City.  It  would  take  some 
time  to  obtain  any  agreement  from  them,  and  apart  from  this, 
we  would  rather  keep  this  arrangement  amongst  the  three 
Whites  mentioned  above,  who  have  had  to  do  with  the  business. 

“We  are  entering  into  an  agreement  with  Mr.  Popkin  and 
Mr.  Bingle  satisfactory  to  all  parties  in  regard  to  releasing 
shares  to  them  for  a period  of  five  years. 

“Our  only  reason  for  entering  into  this  agreement  is  to 
assist  the  old  firm  of  George  White  & Sons  Co.  to  continue  in 
business,  in  order  that  the  Bank  may  be  paid  off  and  the  stock- 
holders among  our  staff  and  working  men  may  not  lose  in  their 
investments.” 

The  bank  then  wrote  Popkin  and  Bingle  (ex.  10)  advising 
them  that  A.  W.  White,  Fred  J.  White  and  E.  A.  White  had 
“transferred  to  Mr.  R.  Pashby  in  trust,  2,500  A shares  of  the 
capital  stock  of  [the  company],  having  a par -value  of  $250,000”; 
that  in  view  of  that  they  desired  “to  nominate  at  least  one 
member  of  the  Board”.  The  letter  then  continues : 

“In  consideration  of  your  co-operation  in  connection  with  the 
matter,  and  provided  you  are  officers  of  the  said  Company,  we 
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agree  to  have  transferred  to  each  of  you  during  each  of  the  next 
five  years,  50  shares  each  of  the  said  Pashby  stock,  on  condition 
that  you  from  time  to  time  grant  to  Mr.  Pashby  and/or  the 
nominee  of  the  Bank  a proxy  on  the  shares  transferred  to  you, 
in  order  to  preserve  voting  control  in  Mr.  Pashby.  As  and  when 
the  Bank’s  advances  to  George  White  & Sons  Company,  Limited, 
have  been  fully  paid,  the  remaining  Pashby  stock,  namely  2,000 
shares,  shall  be  divided  and  transferred  to  such  persons  and 
corporations  (including  the  Bank  of  Toronto)  as  the  General 
Manager  of  the  Bank  of  Toronto  for  the  time  being  may  in  his 
absolute  discretion  then  decide,  having  regard  to  the  services 
rendered  to  the  Company  during  the  intervening  period  by  the 
said  persons  and/or  corporations.  The  50  shares  of  stock  to  be 
assigned  to  each  of  you  to  be  assigned  on  or  before  April  1st  in 
each  year,  the  first  transfer  to  be  made  on  or  before  April  1st, 
1933.” 

At  the  end  of  this  letter  appears  the  following: 

“In  consideration  of  the  assignment  to  us  each  of  50  B shares 
of  the  capital  stock  of  George  White  & Sons  Company,  Limited, 
each  year  on  the  conditions  and  as  in  the  above  letter  more 
specifically  set  out,  we  agree  to  use  our  best  endeavours  to  secure 
the  liquidation  of  the  indebtedness  of  George  White  & Sons 
Company,  Limited,  to  the  Bank  of  Toronto,  and  to  at  all  times 
vote  the  stock  held  or  controlled  by  us  to  carry  out  the  provisions 
above  set  forth,  until  such  time  as  the  indebtedness  of  the  Bank 
of  Toronto  has  been  fully  liquidated. 

“E.  Popkin 
“H.  Bingle” 

This  was  followed  by  a joint  letter  signed  by  A.  W.  White, 
E.  A.  White  and  Fred  J.  White  dated  28th  March  (ex.  8)  ad- 
dressed to  the  then  general  manager  of  the  Bank  of  Toronto. 

As  it  is  not  too  long,  and  is  highly  relevant,  it  is  reproduced 
in  toto : 

“We  hand  you  herewith,  duly  endorsed  in  blank,  share 
certificates  of  George  White  & Sons  Company,  Limited,  A stock, 
totalling  2,500  shares,  par  value  $250,000.  These  shares  are 
transferred  by  us  to  your  nominee,  R.  Pashby,  in  trust,  not  as 
collateral  or  as  security  in  any  way,  but  as  an  absolute  and  final 
transfer  of  the  shares,  to  be  used  in  such  way  as  the  General 


408 


Ontario  Reports. 


[1952] 


Manager  of  the  Bank  of  Toronto  may  from  time  to  time  in  his 
absolute  discretion  see  fit,  without  accounting  to  the  under- 
signed in  any  way  in  connection  therewith. 

“It  is  understood  that  before  any  A shares  are  redeemed 
pursuant  to  the  provisions  of  the  Letters  Patent  of  the  Company, 
you  will  take  the  necessary  corporate  action  to  have  the  2,500 
shares  now  transferred  to  Mr.  Pashby  changed  by  supplementary 
Letters  Patent  from  A shares  to  B shares,  and  we  agree  on  our 
part  to  co-operate  with  you  in  voting  the  remaining  shares  held 
or  controlled  by  us  to  carry  out  the  said  change.” 

It  is  particularly  important  to  note  the  following  excerpt: 
“These  shares  are  transferred  by  us  to  your  nominee,  R.  Pashby, 
in  trust,  not  as  collateral  or  as  security  in  any  way,  but  as  an 
absolute  and  final  transfer  of  the  shares,  to  be  used  in  such  way 
as  the  General  Manager  of  the  Bank  of  Toronto  may  from  time 
to  time  in  his  absolute  discretion  see  fit,  without  accounting  to 
the  undersigned  in  any  way  in  connection  therewith.” 

Exhibit  13,  dated  29th  January  1938,  is  a release  of  “all  our 
claims  against  George  White  & Sons  Company  Limited,  jointly 
and  severally,”  in  the  sum  of  $5,327.94,  to  the  bank,  by  A.  W. 
White,  E.  A.  White  and  F.  J.  White. 

Exhibit  14,  of  even  date,  is  an  assignment  by  the  same  parties 
to  the  bank  of  any  unpaid  dividend  on  2,500  Class  A shares  of 
the  capital  stock  of  the  company  held  by  the  same  parties  as  in 
ex.  13. 

Exhibit  17  is  a letter  dated  25th  February  1938  to  E.  A. 
White  from  L.  V.  Wright,  who  had  been  appointed  by  the  bank 
in  1936  to  make  a financial  survey,  and  who  remained  to  super- 
vise the  financial  side  of  the  company’s  operations,  which  it  is 
best  to  reproduce  in  extenso  : 

“Enclosed  herewith  is  a cheque  for  $2500.00  (Twenty-Five 
Hundred  Dollars),  being  a payment  on  account  of  the  Agree- 
ment already  entered  into  to  settle  in  full  for  $5700.00  (Fifty- 
Seven  Hundred  Dollars)  your  claim  against  the  Company. 

“This  payment  on  account  is  made  upon  the  understanding 
that  Mr.  Gerald  L.  White  will  sign  a proper  Assignment  of  140 
(One  Hundred  and  Forty)  Class  A Shares  standing  in  his  name 
in  the  stock  register  of  the  Company,  and  that  if  for  any  reason 
this  Assignment  is  not  received  duly  signed,  the  said  sum  of 
$2500.00  (Twenty-Five  Hundred  Dollars)  will  be  refunded. 
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“It  is  also  understood  and  agreed  that  upon  receipt  of  the 
said  Assignment  duly  executed,  the  Company  will  pay  you  the 
balance  of  $3200.00  (Thirty-Two  Hundred  Dollars)  which  you 
agree  to  accept  in  full  settlement  of  your  claim. 

“Yours  truly, 

“L.  V.  Wright, 

“For  and  on  behalf  of 
George  White  & Sons  Company  Ltd. 
“The  above  terms  and  conditions 

are  accepted  by  me. 

“E.  A.  White.” 

It  is  to  be  noted  that  Gerald  L.  White  is  the  son  of  A.  W. 
White,  now  deceased,  is  a beneficiary  under  the  will  of  the 
said  A.  W.  White,  and  is  mentioned  in  ex.  24  by  A.  W.  White 
and  now  referred  to  in  the  above  ex.  17. 

Exhibit  4,  dated  12th  February  1938,  is  an  agreement  be- 
tween A.  W.  White  and  Popkin  about  the  60  per  cent,  herein- 
before referred  to. 

But  this  matter  was  finally  adjusted  in  ex.  19,  dated  19th 
April  1938,  when  E.  W.  White,  in  consideration  of  a payment 
to  him  by  the  bank  as  the  balance  of  his  claim  against  the  White 
company,  undertakes  to  use  all  his  infiuence  to  obtain  and  deliver 
to  the  Bank  a letter  signed  by  Gerald  L.  White  acknowledging 
that  he  has  no  interest  whatsoever  in  the  shares  of  the  White 
company  represented  by  certificate  no.  6 issued  in  his  name  for 
140  shares. 

Effectively  by  letter  of  25th  April  1938,  ex.  20E,  Gerald  L. 
White  acknowledges  that  he  has  “no  interest  in”  the  said  shares. 

In  the  meantime,  by  ex.  20  Shirley  E.  White  (Shirley  R. 
Hare) , by  ex.  20 A Lula  White,  by  ex.  20B  Helena  Evelyn  White, 
by  ex.  20C  Howard  R.  White,  by  ex.  20D  E.  A.  White,  by  ex.  20E 
Gerald  E.  White,  all  acknowledge  to  the  bank  that  they  “have 
no  interest  in  any  of  the  Class  ‘A’  shares  of  the  [White  company] , 
certificates  for  1,000  shares  of  which  have  been  transferred  to 
you  and  delivered  to  your  agent.” 

V.  Credibility. 

The  oral  evidence  presents  no  contradictions.  I accept  the 
evidence  of  all  witnesses  as  an  honest  expression  of  their  recol- 
lection of  the  circumstances  of  this  case. 
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VI.  Considerations. 

A.  What  is  the  nature  of  the  assignment  of  shares  to  the  hank? 

It  is  first  to  be  noted  that,  by  ex.  2,  the  bank,  as  the  condition 
for  its  further  financial  help,  says  it  will  not  act  “unless  the 
control  of  the  business  is  turned  over  to  the  Bank  until  such  time 
as  its  indebtedness  is  paid.” 

The  acceptance  is  contained  in  ex.  3,  from  A.  W.  White, 
quoted  above. 

That  is,  A.  W.  White  agrees  for  himself  and  the  others  to 
turn  over  to  the  bank  for  voting  purposes  2,300  Class  A shares, 
which  may  be  converted  into  Class  B shares,  and  leaves  it  to 
Popkin  and  Bingle  when  the  account  is  in  a satisfactory  position 
to  make  such  distribution  of  the  stock  as  they  may  think  fit. 

Up  to  the  present  there  is  no  question  of  an  absolute  assign- 
ment. 

But  on  28th  March  1932,  by  ex.  8,  A.  W.  White,  E.  A.  White 
and  Fred  J.  White  declare  that  “these  shares  are  transferred  by 
us  to  your  nominee  R.  Pashby  in  trust,  not  as  collateral  or  as 
security  in  any  way,  but  as  an  absolute  and  final  transfer  of  the 
shares  to  be  used  in  such  way  as  the  General  Manager  of  the 
Bank  may  from  time  to  time  in  his  absolute  discretion  see  fit 
without  accounting  to  the  undersigned  in  any  way  in  connection 
therewith”. 

Whatever,  if  any,  reservation  or  otherwise  may  have  been  in 
the  minds  of  the  three  Whites  who  signed  ex.  8,  there  is  no 
evidence,  nor  does  it  matter.  Effect  must  be  given  to  the  plain, 
clear,  unambiguous  English  words  in  which  they  expressed  them- 
selves. 

Perhaps  it  might  be  said  that  the  bank  would  not  consider  its 
position  safe  unless  it  had  “on  the  surface”  an  absolute  assign- 
ment until  fully  recouped  for  its  advances.  But  that  is  not  in 
evidence.  The  terms  of  ex.  8 are  clear,  and  it  is  to  that  that 
effect  is  to  be  given. 

I can  come  to  no  other  finding  than  that  by  ex.  8,  particularly, 
the  2,500  shares  therein  mentioned  were  transferred  not  as 
collateral  or  security,  but  absolutely  and  completely  to  the  bank. 

Also  must  I find  that  the  1,000  shares  were  similarly  trans- 
ferred not  as  collateral  or  security  but  absolutely  and  completely 
to  the  bank. 
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In  conclusion  I find  that  those  2,500  Class  A shares  and  1,000 
Class  A shares  of  the  capital  stock  of  the  company  were  trans- 
ferred validly  and  absolutely  to  the  bank. 

Counsel  for  the  plaintiffs  submits,  and  it  can  be  accepted, 
that  the  powers  of  a bank  are  contained  in  the  statute  which 
gives  it  corporate  existence,  namely,  its  charter.  He  refers  to 
The  Bank  Act,  s.  5,  subss.  1,  2 and  3,  and  cites  the  case  of 
Baroness  Wenlock  v.  River  Dee  Co.  (1887),  36  Ch.  D.  674  at  685, 
where  it  is  stated:  “It  creates  a statutory  corporation  . . . 

and  to  find  out  what  this  statutory  creature  is  you  must  look 
at  the  statute  only”.  See  also  Amalgamated  Society  of  Railway 
Servants  v.  Osborne,  [1910]  A.C.  87,  where  that  principle  is 
quoted  and  followed.  He  therefore  submits  that  a bank  may 
only  exercise  such  powers  as  are  conferred  upon  it  by  s.  75 
(particularly),  s.  76,  subss.  1 and  2,  s.  77,  s.  79(2),  s.  80(1)  and 
s.  81;  that  under  s.  75(1)  (c)  the  bank  was  not  allowed  to  “deal” 
in  shares  in  the  manner  in  which  it  did  in  this  case;  and  further 
that  the  words  “take  as  collateral  security  for  any  loan  made 
by  it”  absolutely  bar  the  bank  from  the  power  of  taking  the 
shares  herein  in  any  other  manner  than  as  collateral  security 
for  the  repayment  of  a loan  or  advances,  etc.  He  submits  that 
the  shares  herein  can  only  have  been  taken  as  collateral,  and 
that  if  the  shares  were  not  taken  as  collateral  security,  as 
alleged  by  the  bank,  then  the  transaction  was  void,  as  the  bank 
had  no  power  so  to  take  them. 

He  submits  that  in  this  feature  the  present  case  may  be 
distinguished  from  that  of  The  Ontario  Bank  v.  McAllister  et  al. 
(1910),  43  S.C.R.  338,  in  that  in  the  McAllister  case  the  trans- 
action was  an  isolated  one  and  was  of  short  duration,  whilst  in 
the  present  case  the  bank  did  not  discharge  the  debt,  but  it  took 
the  plaintiff’s  shares,  helped  the  company  along  to  save  its 
advances  and  carried  on  the  business  of  the  company  for  fifteen 
years  until  the  indebtedness  to  the  bank  was  wiped  out.  And 
further  that  the  bank  took  the  property  (1,000  shares),  not  of 
the  debtor,  but  of  third  parties,  who  were  not  indebted  to  the 
bank. 

He  argues  further  that  the  bank  made  no  effort  to  sell  this 
company  as  a going  concern,  and  that  that  was  in  direct  conflict 
with  the  terms  of  s.  75.  It  is  submitted  that  the  fact  that  the 
bank  received  the  dividend  on  the  shares  is  further  evidence 
that  it  was  “carrying  on  business”. 
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He  concludes  that  the  transaction  was  ultra  vires  of  the  bank. 

Counsel  for  the  defence  submits  that  ex.  8 unanswerably 
contains  the  terms  of  the  transaction,  and  that  it  constitutes 
evidence  of  an  absolute  assignment.  He  further  submits  that 
on  the  facts  and  on  the  law  the  bank  is  entitled  to  keep  the 
shares;  on  the  facts,  because  of  the  terms  of  ex.  8 and  par- 
ticularly ex.  9,  and  that  the  consideration  to  uphold  such  deal 
is  in  the  fact  that  the  bank,  which  was  facing  the  loss  of  half 
a million  dollars,  undertook  to  finance  and  take  the  risks  of 
preventing  the  company — standing  in  the  name  of  the  plaintiffs 
— from  going  into  bankruptcy,  and  thereby  saving  their  good 
name  and  pride,  the  plaintiffs  having  expressed  their  wish  and 
desire  not  to  allow  the  company  to  go  into  bankruptcy.  It  is 
further  argued  that  the  plaintiff  White  knew  that  the  assign- 
ment was  absolute,  for  it  was  not  until  years  later  that  he  tried 
to  get  some  shares  back,  not  from  the  company  but  from  Popkin. 

As  to  the  2,500  shares,  counsel  submits  that  the  transaction 
is  not  evidenced  by  exhibits  2 and  3,  but  that  it  is  exclusively  and 
wholly  contained  in  ex.  8. 

As  to  the  right  to  retain  the  1,000  shares,  counsel  submits 
that  it  is  established  by  the  terms  of  exhibits  15,  15(a),  15(b), 
16,  17,  18,  19  and  20,  which  make  it  plain  that  they  are  not 
transferred  as  security,  but  rather  by  way  of  absolute  assign- 
ment, and  most  particularly  by  ex.  16. 

As  to  the  bank’s  right  in  law  to  retain  the  shares,  counsel 
says  that  the  bank  took  them  in  accordance  with  the  stipulation 
contained  in  the  transfer  agreement  (ex.  8),  and  complied  with 
its  terms  in  disposing  of  the  shares,  the  main  term  being  that 
when  the  debt  was  paid,  the  bank  did  not  keep  the  2,500  shares, 
but  distributed  them  as  it  was  called  for  in  said  agreement  (ex. 
8). 

As  to  the  1,000,  he  claims  that  the  bank  is  the  owner  of 
them,  as  the  bank  may  need  to  use  them  to  help  retire  the 
$200,000  bonds. 

As  to  carrying  on  the  business  of  the  company,  he  says  the 
bank  did  not,  and  that  what  the  bank  did  falls  within  the  terms 
of  the  following  proposition: 

“It  has  been  held  that  a bank  does  not  engage  in  a trade 
or  business  in  contravention  of  s.  75  where  its  operations  are 
conducted  through  the  medium  of  a company  chartered  to  carry 


White  et  aL  v*  Bank  of  Toronto  et  aL 


Chevrier  J.  413 


on  the  trade  or  business  in  question  and  having  a distinct  and 
separate  legal  existence,  the  bank  holding  a controlling  interest 
and  in  fact  directing  the  affairs  of  the  company.”  (Falconbridge 
on  Banking  and  Bills  of  Exchange,  5th  ed.  1935,  p.  183,  citing 
Northern  Crown  Bank  v.  Great  West  Lumber  Co.  (1914),  7 Alta. 
L.R.  183,  6 W.W.R.  528,  28  W.L.R.  708,  17  D.L.R.  593;  see  also 
4 Can.  Abr.  cols.  67  et  seq.) 

To  this  plaintiffs’  counsel  replied  that  the  2,500  shares  and 
1,000  shares  were  all  in  the  same  category,  that  the  intention 
of  the  parties  is  established  in  ex.  9.  (If  that  be  so  as  to  intent, 
this  exhibit  refers  but  to  the  dealings  between  the  bank  and 
Popkin  and  refers  only  to  the  1,000  shares.) 

Counsel  asks  whether  there  is  any  morality  in  the  bank 
taking  shares  from  three  parties  and  retaining  them  after  the 
debt  has  been  paid.  In  the  first  place,  it  must  be  ascertained 
under  what  terms  the  bank  took  them,  and  that  would  satisfy 
the  law  of  the  land  under  which  this  case  is  to  be  settled,  no 
matter  how  much,  unfortunately,  it  might  offend  against  the 
moral  tenets  of  some  one,  whilst  it  might  not,  in  the  slightest, 
offend  against  the  moral  standards  of  some  other. 

B.  Had  the  bank  the  right  to  take  the  assignment  of  the  shares 

under  ex.  8? 

In  the  first  place,  it  was  an  assignment  wilfully  made  by 
the  assignors.  There  was  nothing  in  law  to  prevent  them  from 
making  it.  It  is  given  “not  as  collateral  or  as  security  in  any 
way,  but  as  an  absolute  and  final  transfer  of  the  shares,  to  be 
used  in  such  way  as  the  General  Manager  of  the  Bank  of  Toronto 
may  from  time  to  time  in  his  absolute  discretion  see  fit,  without 
accounting  to  the  undersigned  in  any  way  in  connection  there- 
with”. It  is  signed  by  Arthur  W.  White,  E.  A.  White  and  Fred  J. 
White. 

As  has  been  pointed  out,  plaintiffs’  counsel  submits  that  the 
bank  cannot  accept  such  shares  absolutely  because,  he  says, 
there  is  no  provision  in  the  Act  to  allow  the  bank  to  take  such 
securities  in  any  other  way  than  as  collateral;  which  means 
that  the  bank  must  return  them  after  they  have  served  their 
purpose  as  such  collateral  securities. 

There  is  much  virtue  in  that  submission,  but  one  must  look 
at  the  terms  of  the  instrument  by  which  the  shares  are  assigned. 
It  has  already  been  pointed  out  that  it  is  stated  in  ex.  8 that 
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they  are  not  transferred  as  collateral.  The  special  terms  here 
are  “to  be  used  in  such  way  as  the  General  Manager  of  the  Bank 
of  Toronto  may  from  time  to  time  in  his  absolute  discretion  see 
fit”. 

Reference  must  be  made  to  ex.  2,  which  is  a letter  from  the 
general  manager  of  the  bank  to  A.  W.  White,  dated  4th  March 
1932,  already  set  out  in  full. 

Attention  must  be  given  to  the  words:  “They  appear  to 

be  willing  to  try  it  provided  there  is  some  definite  arrangement 
with  them  now  by  which  they  can  be  assured  of  the  control  of 
the  business  themselves  after  the  Bank  loan  is  paid  off.”  To 
that  A.  W.  White,  on  10th  March  1932  (ex.  3)  answered:  “those 
shares  to  be  returned  to  Mr.  Hamilton  Bingle  and  Mr.  Ernest 
Popkin  when  the  account  is  in  satisfactory  position,  and  leaving 
it  to  these  men  at  that  time  to  make  such  distribution  of  the 
stock  as  they  think  proper.”  And  further,  “Our  only  reason  for 
entering  into  this  agreement  is  to  assist  the  old  firm  of  George 
White  & Sons  Co.  to  continue  in  business,  in  order  that  the  Bank 
may  be  paid  off  and  the  stockholders  among  our  staff  and  work- 
ing men  may  not  lose  in  their  investments.” 

Reference  must  be  made  to  ex.  10,  a letter  from  the  general 
manager  of  the  bank  to  Messrs.  Popkin  and  Bingle,  dated  23rd 
March  1932.  In  this  letter  the  general  manager  of  the  bank 
advises  Popkin  and  Bingle  that  the  Whites  have  transferred  to 
R.  Pashby  in  trust  2,500  A shares,  though  in  ex.  8,  dated  28th 
March,  the  Whites,  writing  to  the  general  manager  of  the  bank, 
say  “We  hand  you  herewith  . . . 2,500  shares”.  I take  it  that 
the  date  of  28th  March  (ex.  8)  is  to  be  taken  as  the  date  on 
which  this  transfer  was  completed,  and  I assume  that  on  23rd 
March  (ex.  10)  the  transaction  had  been  fully  agreed  upon. 

Continuing  my  consideration  of  ex.  10,  the  following  para- 
graph must  be  noted: 

“In  consideration  of  your  co-operation  in  connection  with 
the  matter,  and  provided  you  are  officers  of  the  said  Company, 
we  agree  to  have  transferred  to  each  of  you  during  each  of  the 
next  five  years,  50  shares  each  of  the  said  Pashby  stock,  on 
condition  that  you  from  time  to  time  grant  to  Mr.  Pashby  and/or 
the  nominee  of  the  Bank  a proxy  on  the  shares  transferred  to 
you,  in  order  to  preserve  voting  control  in  Mr.  Pashby.  As  and 
when  the  Bank’s  advances  to  George  White  & Sons  Company, 
Limited,  have  been  fully  paid,  the  remaining  Pashby  stock. 
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namely,  2,000  shares,  shall  be  divided  and  transferred  to  such 
persons  and  corporations  (including  the  Bank  of  Toronto)  as 
the  General  Manager  of  the  Bank  of  Toronto  for  the  time  being 
may  in  his  absolute  discretion  then  decide,  having  regard  to  the 
services  rendered  to  the  Company  during  the  intervening  period 
by  the  said  persons  and/or  corporations.  The  50  shares  of  stock 
to  be  assigned  to  each  of  you  to  be  assigned  on  or  before  April 
1st  in  each  year,  the  first  transfer  to  be  made  on  or  before  April 
1st,  1933.” 

The  bank,  through  its  nominees,  Popkin  and  Bingle,  continued 
to  administer  the  affairs  of  the  company.  Popkin  and  Bingle 
received  250  shares  each  of  the  company’s  stock  as  above  ar- 
ranged. 

Note  must  be  taken  of  a postcript  to  ex.  10,  signed  by  Popkin 
and  Bingle,  where  they  agree  “to  carry  out  the  provisions  above 
set  forth,  until  such  time  as  the  indebtedness  of  the  Bank  of 
Toronto  [sic]  has  been  fully  liquidated”. 

So,  I conclude  that  the  bank  became  the  absolute  owner  of 
the  said  shares  by  the  very  operation  of  the  terms  of  the  instru- 
ment assigning  them. 

I can  find  no  disposition  in  The  Bank  Act,  nor  has  any  been 
pointed  out,  which  could  have  prevented  the  bank  from  taking 
the  shares  in  the  circumstances  of  this  case. 

C.  Did  the  hank  retain  the  shares? 

In  1945  the  company’s  debt  was  paid  off.  On  the  25th  June 
1945  the  bank,  in  the  exercise  of  the  rights  acquired  by  it  under 
ex.  8,  did,  by  agreement  made  between  it  and  Ernest  Popkin 
(ex.  9) , convey  to  the  said  Popkin  2,250  shares  of  Class  B shares 
of  the  company  “in  pursuance  of  the  . . . understanding  and 
arrangement  entered  into  between  the  Parties  hereto  some  years 
ago”,  referred  to  in  the  following  paragraph  of  ex.  9: 

“Whereas  in  the  month  of  March,  1932,  it  was  agreed 
between  the  Parties  hereto,  that  in  the  event  of  the  Purchaser 
[Popkin]  diligently  serving,  managing  and  conducting  the  busi- 
ness and  affairs  of  the  said  Company,  if,  as  and  when  the 
indebtedness  of  the  said  Company  to  the  Vendor  [the  bank] 
should  be  paid  and  satisfied  in  full,  a substantial  block  of  the 
said  Class  ‘B’  common  shares  of  the  par  value  of  One  Hundred 
Dollars  ($100.00)  each  in  the  capital  stock  of  the  Company 
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would  be  made  available  to  the  Purchaser  or  his  associates  or 
one  or  more  of  them,  in  the  discretion  of  the  General  Manager 
for  the  time  being  of  the  said  Vendor”. 

I find  that  the  bank  has  thereby  complied  with  the  wishes 
and  directions  of  Arthur  W.  White,  E.  A.  White  and  Fred  J. 
White  contained  and  expressed  in  their  letter  of  28th  March 
1932,  to  the  then  general  manager  of  the  bank,  being  ex.  8,  and 
the  plaintiffs  are  not  entitled  to  regain  possession  of  the  said 
shares,  or  any  other  shares  that  may  stand  in  their  place,  or 
damages  or  otherwise  instead. 

D.  Did  the  bank,  in  dealing  with  the  affairs  of  the  company 
''carry  on  business’’  in  a manner  prohibited  or  not  allowed 
by  The  Bank  Act? 

Neither  side  led  evidence  of  any  consequence  tending  to 
show  just  the  nature  and  extent  to  which  the  bank  dealt  with 
the  company’s  affairs. 

After  the  assignment  of  the  shares  to  the  bank  the  control 
and  management  of  the  company’s  affairs,  as  a manufacturer  of 
agricultural  implements,  passed  out  of  the  company’s  hands  into 
the  hands  of  the  bank. 

One  P.  J.  Hanley,  who  in  1932  was  a branch  superintendent 
of  the  bank,  was  appointed  a director  of  the  company,  as  the 
bank’s  nominee. 

Popkin  was  president  of  the  company  and  general  manager, 
but  he  became  the  bank’s  nominee  and  trustee  of  the  shares  and 
one  H.  Bingle  was  secretary-treasurer.  True  it  is  that  Bingle 
once  said  that  “the  bank  felt  that  it  was  in  the  agriculture 
business  and  was  going  to  get  out  of  it  by  selling  it  as  a going 
concern,  or  let  it  go  into  bankruptcy”.  But  Bingle’s  say-so  does 
not  make  it  actually  so.  In  1936  the  bank  appointed  one  L.  V. 
Wright  to  make  a financial  survey  of  the  company’s  position. 

He  reported  that  the  company  was  in  bankruptcy.  The  bank 
called  in  the  Whites  in  conference.  As  a result  the  Whites  were 
asked  to  surrender  a further  1,000  shares  of  Class  B stock  which  # 
they  did,  as  hereinbefore  set  out  (exhibits  22,  23,  24).  The  bank  ^ 
then  continued  on  as  previously,  i.e.,  Hanley  was  the  bank’s  |J 
nominee  on  the  company’s  board  of  directors.  L.  V.  Wright  H 
continued  to  supervise  the  financial  side.  Popkin,  an  employee  J 
of  the  company,  was  now  the  trustee  of  the  stock  conveyed  to  ; ^ 
the  bank,  although  he  reported  to  Wright.  Wright  had  a good  " I 
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deal  of  authority  in  running  the  affairs  of  the  company  and  he 
conferred  with  the  bank  on  matters  of  importance  concerning 
the  affairs  of  the  company.  That  continued  from  1932  until 
1945  when  the  company’s  indebtedness  to  the  bank  was  fully 
paid  off. 

The  plaintiffs  submit  that  the  bank  had  no  legal  right  under 
The  Bank  Act  to  do  as  above,  as  there  is  no  provision  in  The 
Bank  Act  that  enables  a bank  to  carry  on  a business  as  the  bank 
did  in  this  occurrence.  It  is  true  there  is  no  provision  in  The 
Bank  Act  that  clearly  authorizes  the  bank  to  do  what  it  has 
done  above,  but  it  is  stipulated  by  subs.  2(a)  of  s.  75  that  the 
bank  “shall  not  either  directly  or  indirectly  deal  in  the  buying 
or  selling  or  bartering  of  goods,  wares  and  merchandise,  or 
engage  or  be  engaged  in  any  trade  or  business  whatsoever”  (The 
italics  are  mine.) 

Judicial  decisions  on  the  point  at  issue  are  not  numerous 
and  the  leading  ones  are  The  Ontario  Bank  v.  McAllister  et  al., 
supra,  and  Northern  Crown  Bank  v.  Great  West  Lumber  Co., 
supra.  I take  it  that  the  answer  depends  upon  facts  and  law. 
As  to  the  facts,  every  case  must  be  decided  upon  its  own  facts. 

In  the  McAllister  case,  supra,  the  bank  undertook  in  con- 
sideration of  an  assignment  of  the  leases  of  the  premises  wherein 
the  business  was  conducted,  and  of  a money  payment  of  $10,000, 
to  discharge  the  company  from  all  liability,  etc.  To  liquidate 
these  assets  or  to  dispose  of  the  business  to  advantage  as  a “going 
concern”,  as  the  bank  then  contemplated  doing,  it  was  necessary 
to  secure  the  use  of  the  premises  in  which  the  milling  business 
was  being  carried  on,  and  not  be  content  with  the  assignment  of 
the  lease.  It  was  stipulated  that  the  company  should  surrender 
or  assign  the  lease.  The  bank  entered  into  possession  of  the 
premises,  and  paid  the  rent  for  the  period  of  their  occupation. 

The  Chief  Justice,  then  Sir  Charles  Fitzpatrick,  at  p.  347 
said:  “With  respect  to  the  alleged  violation  of  the  section  of 

the  ‘Bank  Act’  which  prohibits  trafficing  in  or  carrying  on  the 
business  of  buying  and  selling  goods,  wares  and  merchandise, 
this  was  an  isolated  transaction  entered  into  to  enable  the  bank 
to  realize  the  amount  of  an  indebtedness”,  and  anything  done 
for  that  purpose  cannot  affect  the  legality  of  the  transaction 
under  which  the  bank  acquired  the  assets  of  the  company  and 
assumed  its  obligation  over  the  lease. 
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Davies  J.,  as  he  then  was,  said  at  p.  348: 

“I  confess  that  I have  had  great  difficulty  in  making  up  my 
mind  whether  or  no  the  transaction  now  impeached  as  ultra 
vires  of  the  bank  was  so  or  not.  I am  even  yet  by  no  means 
free  from  doubt,  but  my  conclusion  is  that,  considering  its  real 
nature,  object  and  purpose,  the  impeached  transaction  may  be 
held  to  be  one  of  those  which  may  be  fairly  and  reasonably  im- 
plied as  being  within  the  general  powers  given  to  the  bank  by 
sub-section  (d)  of  section  76  of  the  ‘Bank  Act,’  and  as  not  being 
within  the  excepted  prohibitions  contained  in  sub-section  2(a) 
of  that  section. 

“The  section  reads: 

“ ‘the  bank  may  . . . 

“‘(d)  engage  in  and  carry  on  such  business  generally  as 
appertains  to  the  business  of  banking. 

“ ‘ (2)  Except  as  authorized  by  this  Act  the  bank  shall  not, 
either  directly  or  indirectly, — 

“‘(a)  deal  in  the  buying  or  selling,  or  bartering  of  goods, 
wares  and  merchandise,  or  engage  or  be  engaged  in  any  trade 
or  business  whatsoever.’ 

“I  concede  that  in  order  to  sustain  my  conclusion  of  law  I 
am  bound  to  bring  the  impeached  transaction  within  the  enabling 
clause  and  to  exclude  it  from  the  prohibitory  clause  of  the  section. 

“But  I am  not  bound  to  shew  express  words  in  the  statute 
conferring  upon  the  bank  all  the  powers  which  it  may  lawfully 
use  to  carry  out  its  legitimate  objects  or  purposes.  It  is  quite 
sufficient  if  I can  shew  they  may  be  derived  by  fair  and  reason- 
able implication  from  the  provisions  of  the  Act  and  have  not 
been  expressly  prohibited  or  excluded  from  the  general  powers 
conferred.  That  is  the  law,  as  I understand  it,  as  laid  down  in 
Ashbury  Railway  Carriage  and  Iron  Co.  v.  Riche,  L.R.  7 H.L. 
653;  Attorney -General  v.  Great  Eastern  Railway  Co.,  5 App. 
Cas.  473,  and  Baroness  Wenlock  v.  River  Dee  Co.,  10  App.  Cas. 
354,  at  p.  362. 

“In  agreeing  to  take  over  the  lease  and  milling  business  as 
a ‘going  concern’  for  a limited  time  in  order  to  dispose  of  it  to 
some  advantage  the  bank  may  be  said  to  have  violated  in  a 
literal  sense  the  prohibition  in  the  latter  part  of  sub-section  2(a) 
against  engaging  in  any  business  whatever.  But  if  the  general  „ 
powers  of  the  bank  of  engaging  in  and  carrying  on  ‘such  business 
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generally  as  appertains  to  the  business  of  banking’  given  by 
sub-section  (d)  are  large  enough  and  broad  enough  to  cover 
such  a transaction  as  that  now  under  discussion,  of  course  it 
would  not  come  within  the  prohibitory  clause  even  though  the 
words  of  that  clause  literally  applied  might  cover  it.” 

And  at  p.  351: 

“If  the  ‘Bank  Act’  means  that  the  bank  may  not  take  over 
and  accept  absolutely  in  payment  of  its  debt  the  real  and  personal 
property  of  its  debtor,  but  must  in  all  cases  first  take  security 
upon  it  and  realize  afterwards  on  such  security,  there  is  an  end 
to  the  argument.  No  possible  loss  which  may  follow  the  pre- 
scribed course  can  avail  the  parties.  But  it  does  not  appear  to 
me  the  ‘Bank  Act’  does  say  so.  There  is  nothing  in  the  Act 
which  says  that  though  all  parties  may  agree  that  ‘the  simplest 
and  least  costly  way  of  closing  out  a hopeless  account  is  to  give 
the  debtor  an  immediate  release  in  consideration  of  a direct 
transfer  of  his  property,’  such  a settlement  must  necessarily  be 
declared  ultra  vires. 

“It  seems  to  me  that  in  all  such  cases  it  must  be  a question 
of  fact  to  be  determined  by  the  court  on  the  special  circum- 
stances of  each  case  whether  there  was  or  was  not  a violation 
of  the  prohibition  of  sub-section  2(a)  against  dealing  in  the 
buying  or  selling,  or  bartering  of  goods  or  being  engaged  in  any 
business  whatever;  or  whether  the  substance  of  the  transaction 
was  not  rather  and  really  a hona  fide  compromise  or  settlement 
of  a debt  due  the  bank,  although  such  settlement  or  compromise 
might  incidentally  involve,  in  one  sense,  a buying  or  selling  or 
an  engaging  in  business.” 

And  at  p.  353:  “Banking  business  in  Canada  must  from  the 

very  circumstances  of  the  case,  I should  imagine,  be  conducted 
upon  a broader  and  somewhat  more  elastic  basis  than  in  fully 
developed  business  communities  such  as  Great  Britain,  and  in 
construing  the  power  conferred  upon  banks  to  carry  on  ‘such 
business  generally  as  appertains  to  the  business  of  banking’  it  is 
fair  that  Canadian  conditions  should  be  fully  considered  and 
allowed  for.” 

Idington  J.  said  at  p.  357 : “I  doubt  if  the  ‘Bank  Act’  stands 

in  the  way  of  a bank,  in  such  dire  necessity,  accepting  a transfer 
of  such  an  asset,  to  save  a loss  arising  from  a past  due  debt.” 
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In  the  final  analysis  the  resultant  decision  in  this  case  may 
be  said  not  to  be  very  helpful,  as  to  deciding  whether  and  if 
so  to  what  extent  a bank  may  “carry  on  business’’.  The  pro- 
hibition of  the  statute  is  directed  against  trafficking  or  carrying 
on  the  business  of  buying  and  selling  goods,  wares  and  merchan- 
dise. I take  the  plain  meaning  of  those  simple  words  to  be  that 
a bank  may  not  engage  in  such  business  qua  business,  separate 
and  distinct  from  carrying  on  for  the  purpose  of  saving  itself 
from  financial  loss.  And  perhaps  the  words  of  Idington  J.,  just 
quoted,  may  be  aptly  emphasized  here. 

A recapitulation  of  the  decisions  in  the  various  Courts 
through  which  the  McAllister  case  found  its  way  is  interesting. 

The  Court  of  Appeal,  17  O.L.R.  145,  suh  nom  Peterborough 
Hydraulic  Power  Company  v.  McAllister,  did  not  decide  whether 
such  carrying  on  of  the  business  was  ultra  vires  of  the  bank, 
but  decided  other  issues.  On  appeal  to  the  Supreme  Court  of 
Canada,  Fitzpatrick  C.J.  and  Idington  J.  expressed  no  opinion 
as  to  the  agreement  with  regard  to  carrying  on  the  business  but 
held  that  the  assignment  of  the  lease  and  the  agreement  for 
carrying  on  the  business  were  severable;  Davis  J.  held  them  not 
severable  and  held  both  ultra  vires  of  the  powers  of  the  bank; 
Duff  and  Anglin  JJ.  dissented.  We  therefore  find  that  in  the 
Supreme  Court  of  Canada,  we  have  one  judge  clearly  in  favour 
and  two  against.  The  trial  judge,  Boyd  C.,  held  the  bank  had 
the  power;  Riddell  J.  in  the  Divisional  Court  considered  it  more 
than  doubtful;  in  the  Court  of  Appeal,  Garrow  J.A.  held  in  favour 
of  the  bank,  while  MacLaren  J.A.  held  not.  This  case  does  not, 
therefore,  give  a definite  answer  to  the  question  to  what  extent, 
if  at  all,  a bank  may  carry  on  a debtor’s  business  for  the  purpose 
of  realizing  an  overdue  debt. 

One  must  therefore  try  to  reconcile,  if  possible,  the  meaning 
of  subss.  1(d)  and  2(a)  of  s.  75  when  taken  together.  The 
meaning  of  subs.  1(d)  is  clear  if  taken  alone,  and  so  is  that  of 
subs.  2(a)  when  taken  alone. 

But  if,  as  in  this  case,  a bank  lends  money  or  makes  advances, 
etc.,  in  respect  of  goods,  can  it,  if  the  necessity  arises,  carry  on 
the  business  of  the  obligee  for  such  length  of  time  as  to  enable 
it  to  realize  on  its  securities,  escape  loss  and  save  the  obligee 
from  bankruptcy?  It  may  be  safely  said  that  those  eventualities 
form  part  of  a bank’s  business,  that  in  many  cases  one  operation 


White  et  aL  v*  Bank  of  Toronto  et  aL 


Chevrier  J.  421 


calls  for  the  other,  and  that  without  that  possibility  the  bank’s 
operation  and  help  to  trade  would  be  reduced  to  a minimum. 

I am  not  of  the  opinion  that  the  meaning  of  those  sections, 
the  effect  and  purposes  of  which  are  clear  when  taken  separately 
should,  when  read  together,  be  nugatory  of  the  effect  of  each 
other. 

It  seems  to  me  that  what  Parliament  meant  by  subs.  2(a) 
was  that  the  bank  is  not  to  engage  in  the  traffic  of  goods,  in  a 
business  completely  separate  and  independent  of  its  primary 
business  of  banking,  but  that  it  may  carry  on  the  business  of 
the  obligee  either  to  enable  the  assets  to  be  disposed  of  as  a 
going  concern,  or  to  enable  it  to  realize  on  its  security.  I think 
the  distinction  is  made  clear  when  saying,  “the  bank  may  carry 
on  the  business  of,”  and  say  “the  bank  is  carrying  on  business”. 

In  the  circumstances  of  this  case,  as  revealed  by  the  evidence, 
I conclude  that  the  bank,  in  dealing  with  the  assets  of  the 
company  in  the  manner  in  which  it  did,  did  act  within  the  powers 
conferred  upon  it  by  The  Bank  Act,  and  that  its  actions  are 
unimpeachable. 

E.  Did  the  hanky  in  the  circumstances  of  this  case^  deal  in  shares 

in  contravention  of  The  Bank  Act? 

By  s.  75(1)  (c)  a bank  is  permitted  to  “deal  in”  negotiable 
securities.  These  shares  were  of  such  nature.  It  is  submitted 
that  the  transaction  here  was,  because  of  its  nature,  something 
more  than  what  is  allowed  by  such  disposition. 

In  the  first  place,  what  does  “deal  in”  mean?  To  deal  in 
bills  of  exchange,  etc.,  is  to  traffic  or  trade  in  them,  that  is  to 
buy  and  sell  them  or  to  lend  on  them:  Jones  v.  Imperial  Bank 

of  Canada  (1876),  23  Gr.  262  at  275;  Montgomery  v.  Ryan; 
Ryan  v.  Bank  of  Montreal  and  Montgomery  (1908),  16  O.L.R. 
75  at  98. 

A bank  may  deal  in  negotiable  instruments,  and  may  take 
as  collateral  security  bills,  etc. — but  there  is  nothing  to  the 
effect,  expressly  or  impliedly,  that  says  that  the  bank  may  only 
take  such  securities  as  collateral.  In  the  absence  of  any  special 
understanding  to  the  contrary,  the  creditor,  once  the  debt  is 
paid,  must  return  the  property  taken  as  collateral  security, 
failing  which  he  must  account  to  the  debtor  for  the  face  value 
of  the  property,  in  the  absence  of  evidence  to  show  that  such 
value  could  not  be  realized. 
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Here  the  transaction  resolved  itself  in  the  bank  receiving  the 
shares,  holding  them  for  a period  of  time  and  then  disposing 
of  them  in  the  manner  prescribed  by  the  instrument  conveying 
them  to  the  bank  (ex.  8). 

I must,  as  I do,  find  that  the  manner  in  which  the  bank  dealt 
with  those  shares  did  not  in  any  way  offend  against  the  pro- 
visions of  The  Bank  Act. 

I understood,  on  the  presentation  of  the  argument  in  this 
matter,  that  the  claim  against  the  defendant  Ernest  Popkin  had 
been  abandoned. 

In  the  final  analysis,  therefore,  I find  that  the  claims  of  the 
plaintiffs  are  not  well  founded  in  law,  and  that  their  action  must 
be  and  it  is  hereby  dismissed,  with  costs,  and  judgment  will  issue 
accordingly. 

Action  dismissed  with  costs. 

Solicitor  for  the  plaintiffs:  G.  A.  Martin,  Toronto. 

Solicitors  for  the  defendant  The  Bank  of  Toronto:  Fasken, 
Robertson,  Aitchison,  Pickup  d Calvin,  Toronto. 

Solicitors  for  the  defendant  Popkin:  Mitchell  d Thompson, 
London. 
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[GALE  J.] 

Detomac  Mines  Limited  v*  Reliance  Fluorspar  Mining  Syndicate 

Limited* 

Mines  and  Minerals  — Nature  of  Document  commonly  Called  “mining 
lease”  — Rights  of  Parties  — Landlord  and  Tenant  — Essential 
Characteristics  of  Relationship  — Distinction  from  Licence  or  profit 
a prendre. 

By  a document  described  on  its  back  as  a ‘‘mining  lease”  the  “lessor” 
granted  to  the  “lessee”  “all  fluorspar  minerals  which  may  or  here- 
after may  be  found  in,  throughout  and  upon”  the  lands  described, 
“with  full  and  exclusive  liberty,  power  and  authority  for  the  lessee, 
his  agents,  servants  and  workmen  to  search  for,  dig,  work,  mine, 
procure  and  carry  away  the  said  fluorspar  mineral  wherever  it  may 
be  found  within  the  limits  of  the  said  lands”.  The  agreement  provided 
for  the  payment  of  a stipulated  royalty  by  the  “lessee”,  and  further 
provided  that  it  was  “to  remain  in  full  force  and  effect  for  as  long  a 
period  as  the  lessee  makes  the  minimum  monthly  royalty  payment”. 
Held,  this  document,  notwithstanding  the  fact  that  it  and  similar  docu- 
ments were  often  loosely  referred  to  as  “mining  leases”,  was  in  reality 
not  a lease  but  a sale  of  a severable  portion  of  the  land  at  a price 
payable  by  instalments  by  way  of  rent  or  royalty  spread  over  a 
number  of  years,  together  with  a licence  and  an  agreement  in  the 
nature  of  a profit  a prendre  to  implement  the  sale  of  the  mineral. 
It  was  clearly  intended  to  convey,  not  a mere  right  of  enjoyment,  but 
the  entire  ownership  in  the  fluorspar,  and  was  consequently  a grant 
of  an  interest  in  land,  other  than  a bare  licence,  and  as  such  was  ir- 
revocable and  assignable.  Cowan  v.  Christie  et  al.  (1873),  L.R.  2 
H.L.  Sc.  273  at  283;  Canadian  Railway  Accident  Co.  v.  Williams  (1910), 
21  O.L.R.  472  at  473-4;  McIntosh  v.  Leckie  et  al.  (1906),  13  O.L.R.  54 
at  57,  applied;  Lynch  et  al.  v.  Seymour  (1888),  15  S.C.R.  341,  distingu- 
ished; Clore  V.  Theatrical  Properties,  Ltd.  et  al.,  [1936]  3 All  E.R.  483; 
Halpin  v.  Fowler  (1907),  12  B.C.R.  447,  referred  to. 

An  action  for  a declaration  that  the  plaintiff  was  entitled  to 
the  exclusive  right  to  search  for,  mine  and  carry  away  fluorspar 
minerals  in  lands  of  the  defendant,  and  for  other  relief. 

31st  March  and  9th  and  10th  April  1952.  The  action  was 
tried  by  Gale  J.  without  a jury  at  Toronto. 

G.  W.  Ford,  Q.C.,  for  the  plaintiff. 

Malcolm  Rohh,  for  the  defendant. 

10th  April  1952.  Gale  J.  (orally) : — I am  very  grateful  to 
counsel,  who  have  displayed  tremendous  industry  and  enterprise 
in  preparing  and  presenting  this  matter.  In  view  of  the  very  full 
discussion  we  have  had,  and  the  complete  examination  of  the 
various  cases  upon  which  this  matter  turns,  I believe  that  I am 
sufficiently  informed  now  to  express  what  I think  my  judgment 
should  be.  I could  spend  a great  deal  more  time  reading  and  re- 
reading the  vast  number  of  authorities  which  have  been  referred 
to,  but  I am  inclined  to  think  that  were  I to  do  so  I should  un- 
doubtedly come  to  the  same  conclusion,  although  I should  be 
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better  informed  and  my  reasons  would,  probably,  be  more  clearly 
expressed. 

On  the  6th  May  1943  the  predecessor  of  the  plaintiff  company 
entered  into  an  agreement  with  the  owners  of  certain  lands  in  the 
county  of  Hastings  with  respect  to  the  fluorspar  minerals  which 
were  known,  or  thought,  to  exist  on  that  property.  The  agree- 
ment has  been  filed  as  ex.  1.  It  is  called  an  “agreement”,  the 
owners  of  the  lands  are  described  as  “lessors”,  the  plaintiff’s 
predecessor  as  “lessee”,  and  the  mortgagee  as  “party  of  the  third 
part”. 

The  document  recites  that  the  so-called  lessors  “are  the  regis- 
tered owners  of  the  surface  and  mineral  rights”  of  the  lands  in 
question,  and  then  it  deals  with  certain  mining  rights  with  which 
we  are  not  concerned.  In  its  operative  part  the  agreement  begins 
in  this  way : 

“Witnesseth  that  in  consideration  of  the  sum  of  five  hundred 
dollars  of  lawful  money  of  Canada,  now  paid  by  the  said  lessee 
to  the  said  lessors  (the  receipt  whereof  is  hereby  acknowledged) 
the  lessors  hereby  demise  and  lease  unto  the  said  lessee  all 
fluorspar  minerals  which  may  or  hereafter  may  be  found  in, 
throughout  and  upon  that  certain  parcel  or  tract  of  land  and 
premises,  situate,  lying  and  being  in  the  Township  of  Hunting- 
don in  the  County  of  Hastings  and  Province  of  Ontario,  and 
being  the  east  half  of  lot  number  nine  in  the  fourteenth  conces- 
sion of  the  said  Township  of  Huntingdon,  with  all  and  ex- 
clusive liberty,  power  and  authority  for  the  lessee,  his  agents, 
servants  and  workmen  to  search  for,  dig,  work,  mine,  procure 
and  carry  away  the  said  fluorspar  mineral  wherever  it  may  be 
found  within  the  limits  of  the  said  lands,  and  to  dig,  procure, 
open  and  work  any  wells,  shafts,  or  mines  within  the  limits  of 
the  said  lands,  and  upon  the  said  lands  to  make  such  erections 
and  buildings  as  shall  from  time  to  time  be  necessary  and 
proper  for  the  more  effectual  working  of  the  said  mines,  and  for 
procuring  and  making  fit  for  sale  the  said  fluorspar  mineral  to 
be  mined  within  the  limits  aforesaid.” 

The  next  clause  gives  to  the  so-called  lessee  the  right  to 
use  any  water  or  watercourses  on  the  lands,  and  also  grants 
a right  of  way  to  convey  water  over  the  ground,  and  to  cross 
over  it  with  carts  and  other  vehicles,  and  the  right  to  erect 
thereon  such  things  as  power  poles  and  lines. 
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Under  the  next  clause  the  alleged  lessee  covenants  and 
agrees  to  pay  a royalty  of  $1.25  per  ton  of  fluorspar,  with  a 
special  provision  as  to  apportionment  of  that  royalty  between 
the  owners  and  other  parties.  Further  provisions  relate  to 
weighing  the  fluorspar  removed  from  the  property,  and  to  the 
methods  of  payment  of  the  royalty. 

Then  there  follows  a clause  in  which  the  plaintiff’s  pre- 
decessor covenants  and  agrees  to  pay  a minimum  monthly 
royalty  of  $50  a month  which,  of  course,  was  to  be  applied 
on  account  of  any  future  indebtedness  with  respect  to  the 
royalties  of  $1.25  per  ton  of  mineral  removed. 

The  document  contains  this  clause:  “This  lease  is  to  remain 

in  full  force  and  effect  for  as  long  a period  as  the  lessee  makes 
the  minimum  monthly  royalty  payment  of  fifty  dollars.”  And 
this  provision:  “On  the  expiration  of  this  lease  or  any  exten- 

sion or  renewal  thereof,  the  lessee  to  have  ninety  days  after 
expiration  date  to  remove  his  buildings,  machinery,  fixtures”, 
etc. 

It  was  also  stipulated  that  in  the  event  that  there  was 
default  in  any  payment  of  royalty  for  more  than  sixty  days 
then  “this  agreement  shall  be  null  and  void  and  of  no  effect,  and 
the  lessors  shall  be  entitled  to  immediate  possession  of  the 
said  mineral  rights”. 

Under  the  next  clause  the  so-called  lessee  covenanted  and 
agreed  that  he  would  keep  the  gates  and  fences  which  sur- 
rounded the  property  closed  at  all  times,  and  that  he  would 
All  all  holes  and  test  pits.  He  was  also  “to  have  sufficient  sur- 
face space  for  the  erection  of  all  necessary  mine  buildings” 
and  for  other  purposes  necessary  for  the  carrying  on  of  mining 
operations. 

It  is  not  without  interest  that  the  document  contains  a 
clause  whereby  the  mortgagee  gives  his  approval  to  its  terms. 

The  document  also  has  in  it  a provision  permitting  the 
“lessee”  to  cancel  the  “lease”  by  giving  the  “lessors”  thirty 
days’  notice  in  writing  of  his  intention  to  do  so,  and  it  was  then 
stipulated  that  upon  the  giving  of  such  notice  and  upon  the  ex- 
piration of  the  said  period  “the  said  lease  shall  be  null  and  void 
and  of  no  further  effect  and  the  lessee  shall  not  be  liable  in  any 
way  for  any  further  payments  of  royalty  under  said  lease  except 
for  the  carrying  out  of  the  terms  then  in  default”. 
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There  is  also  to  be  found  a term  to  the  effect  that  if  it 
was  necessary  to  cut  wood  or  timber  for  mining  purposes 
such  wood  and  timber  would  be  the  property  of  ‘‘the  said 
lessors”. 


The  last  two  clauses  are  as  follows: 

“It  is  hereby  agreed  between  the  parties  hereto  that  this 
indenture  and  everything  herein  contained  shall  enure  to  the 
benefit  of  the  parties  hereto,  and  their  respective  heirs,  adminis- 
trators, executors  and  assigns. 

“This  lease  to  remain  in  full  force  and  effect  for  as  long  a 
period  as  the  lessee  make  the  monthly  minimum  payment  of 
royalty  and  complies  with  the  conditions  herein.” 

On  the  back  of  the  document  there  are  the  words  “Mining 
Lease”,  and  it  was  registered  in  the  appropriate  registry  office 
on  the  12th  June  1943. 


The  benefit  of  the  agreement  was  assigned  by  the  adminis- 
trator of  the  estate  of  the  predecessor  of  the  plaintiff  company 
by  assignment  dated  31st  January  1945,  which  document  is  filed 
here  as  ex.  2.  Subsequently  those  who  then  had  the  outstanding 
interests  in  the  land  and  other  minerals  conveyed  the  same  by 
deed  to  the  defendant.  That  was  done  by  the  deed  which  is 
marked  ex.  5.  Thereafter  the  minimum  royalty  payments  were 
made  by  the  plaintiff  to  the  defendant  company  and  it  is  agreed, 
as  I understand  it,  that  no  default  whatever  has  been  made  in 
that  respect  by  the  plaintiff  company. 


Some  time  between  the  15th  June  1951  and  the  end  of  that 
month  the  plaintiff  company  was  served  with  ex.  3,  which  pur- 
ports to  be  a notice  by  the  defendant  company  to  the  plaintiff 
to  quit  and  deliver  up  possession  of  the  fluorspar  minerals  which 
may,  or  thereafter  might,  be  found  in  the  land  in  question.  The 
notice  concludes  by  describing  the  plaintiff  as  a tenant  of  the 
defendant  company,  but  I think  at  this  stage  I should  add  that 
any  tenancy  suggested  by  or  on  behalf  of  the  defendant  com- 
pany is  said  to  be  that  which  was  created  in  fact  by  the  pos- 
session of  the  plaintiff  company  and  the  payment  of  rent  only 
and  not  by  any  other  means. 

The  plaintiff  company  immediately  protested  the  validity  of 
the  notice,  and  correspondence  ensued  between  the  companies 
and  their  respective  solicitors.  It  is  agreed  that  the  defendant 
company  did  go  into  possession  of  the  lands  some  time  after  the 
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service  of  ex.  3,  but  it  is  also  conceded  that  nothing  was  done 
by  it  while  in  possession  to  warrant  payment  of  real  damages 
if  the  plaintiff  is  entitled  to  succeed  on  that  branch  of  the  case. 
I say  that  because  it  has  been  made  apparent  during  the  course 
of  Mr.  Robb’s  excellent  argument  that  there  has  been  no  inter- 
ference as  yet  with  the  fluorspar  for  it  is  now  fairly  clear  that 
when  the  defendant  company  purported  to  exercise  its  right  to 
possession  it  only  entered  upon  the  lands  and  it  did  not  inter- 
fere or  purport  to  interfere  with  the  plaintiff’s  right  to  continue 
to  extract  fluorspar.  Certainly  it  did  not  molest  any  of  the 
plaintiff’s  buildings,  structures  or  fixtures  then  on  the  property. 

I believe  that  the  foregoing  is  a fair,  though  brief,  summary 
of  the  circumstances  giving  rise  to  the  present  dispute. 

It  seems  to  me  that  the  questions  to  be  decided  are,  firstly, 
what  is  the  normal  effect  of  the  document,  ex.  1,  in  law,  and, 
secondly,  do  the  terms  of  any  of  the  documents,  including  that 
agreement,  or  the  evidence,  alter  the  effect  which  it  would  other- 
wise have?  If  the  predecessors  of  these  parties  intended  the 
document  to  be  a lease  of  the  fluorspar,  as  contended  by  Mr. 
Robb,  it  was  inoperative,  since  it  contained  no  term  as  to  its 
duration,  and  the  plaintiff’s  action  must  fail.  If,  on  the  other 
hand,  it  amounts  to  an  agreement  for  the  sale  of  the  fluorspar  by 
the  former  owner  of  the  lands  to  the  plaintiff’s  predecessor,  with 
certain  collateral  licences  as  to  searching  and  with  a grant  of  a 
profit  a prendre,  the  defendant  is  still  bound  by  its  terms,  for 
it  would  then  be  a grant  of  an  interest  in  land  other  than  a 
bare  licence  and  as  such  would  be  irrevocable  and  assignable. 
That  principle  is  supported  by  the  text  in  11  Halsbury,  2nd  ed. 
1933,  p.  386.  In  other  words,  if  the  agreement  conveyed  an 
interest  in  land  other  than  that  usually  involved  in  a lease,  it 
was  not  open  to  the  defendant  to  give  the  notice,  ex.  3. 

I am  inclined  to  think  that  in  law  there  could  be  a lease  of 
a mineral,  though  such  transactions,  for  obvious  reasons,  are 
very  rare,  and,  indeed,  there  is  something  to  be  said  for  Mr. 
Ford’s  contention  that  until  the  mineral  is  severed  from  the 
soil  it  must  be  regarded  as  an  incorporeal  hereditament. 

I am  of  the  opinion,  however,  that  this  document,  though 
described  as  a lease  and  though  containing  some  expressions 
which  are  usually  to  be  found  in  a lease,  was  not  a lease  and  did 
not  have  the  usual  effect  of  a lease.  It  is  perfectly  apparent 
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from  a reading  of  the  entire  instrument  that  what  the  parties 
to  it  were  endeavouring  to  do  was  to  effect  a sale  by  one  to 
the  other  of  the  fluorspar  which  might  or  might  not  be  in  the 
soil  of  that  tract  of  land.  That  was  the  essential  and  primary 
purpose  of  the  agreement,  and  accordingly  the  use  of  language 
which  would  be  appropriate  to  a lease  did  not  create  the  relation- 
ship of  landlord  and  tenant  between  the  parties  to  it  or  attach 
the  incidents  which  normally  flow  from  a lease  as  the  word  is 
usually  applied.  This  is  one  of  the  anomalous  documents  re- 
ferred to  by  Cave  J.  in  In  re  Willis;  Ex  parte  Kennedy  (1888), 
21  Q.B.D.  384  at  388,  and  indeed  it  has  been  pointed  out  more 
than  once  that,  generally  speaking,  documents  which  are  termed 
“mining  leases”  are  misdescribed  and  are  not  leases  at  all. 
Ordinarily,  a lease  passes  a right  of  tenure  only  and  does  not 
purport  to  convey  such  a complete  interest  as  to  give  to  the 
lessee  a right  of  destruction  or  exhaustion  of  the  subject-matter 
of  the  demise.  I cannot  escape  the  thought  that  this  agreement 
was  fundamentally  intended  by  the  parties  to  convey  not  the 
right  of  enjoyment  but  the  entire  ownership  in  the  fluorspar  if 
compliance  was  made  with  certain  conditions  and,  that  being  so, 
it  did  not  have  the  effect  of  conferring  a right  of  tenure  but 
rather  gave  to  the  plaintiff’s  predecessor  the  right  to  take  away 
and  dispose  of  the  mineral  being  transferred. 

This  is  not  a novel  conclusion,  for  it  has  been  expressed  by 
other  judges  on  a number  of  occasions.  For  example,  in  Hill 
and  Redman’s  Law  of  Landlord  and  Tenant,  10th  ed.  1946,  at 
p.  578,  one  reads  this: 

“It  has  been  said  that  a contract  for  the  working  and  getting 
of  minerals,  though  for  convenience  called  a mining  lease,  is  not 
in  reality  a lease  at  all  in  the  sense  in  which  one  speaks  of  an 
agricultural  lease,  and  that  such  a contract,  properly  considered, 
is  really  a sale  of  a portion  of  the  land  at  a price  payable  by 
instalments,  i.e.,  by  way  of  rent  or  royalty,  spread  over  a 
number  of  years.” 

That  statement  clearly  and  concisely  represents  the  result  of 
what  was  said  by  Lord  Cairns  in  Gowan  v.  Christie  et  al.  (1873), 
L.R.  2 H.L.  Sc.  273  at  283,  whose  pronouncement  was  cited 
with  obvious  approval  by  Meredith  C.J.  in  Canadian  Railway 
Accident  Co.  v.  Williams  (1910),  21  O.L.R.  472  at  473-4,  and  by 
Boyd  C.  in  McIntosh  v.  Leckie  et  al.  (1906),  13  O.L.R.  54  at  57. 
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At  first  glance  it  might  be  thought  that  the  judgments  in 
the  oft-cited  case  of  Lynch  et  al.  v.  Seymour  (1888),  15  S.C.R. 
341,  are  at  variance  with  the  observation  made  by  Lord  Cairns 
and  referred  to  in  the  text  which  I have  cited.  (Perhaps  I 
should  say  that  I have  given  only  the  citation  of  the  judgments 
in  the  Supreme  Court  of  Canada  in  Lynch  et  al.  v.  Seymour ^ and 
I add  that  both  counsel  and  myself  have  read,  discussed  and 
thoroughly  digested  not  only  those  judgments  but  also  the 
judgments  in  the  Court  of  Appeal  for  Ontario  and  in  the  Court 
of  Queen’s  Bench  for  Ontario.)  On  closer  scrutiny  it  will  be 
seen,  however,  that  essentially  different  questions  arose  in  that 
case.  While  the  main  issue  there  was  whether  or  not  the  docu- 
ment being  considered  was  a lease  or  an  agreement  in  the 
nature  of  a profit  a prendre,  a fundamental  distinction  lies  in 
the  fact  that  in  Lynch  et  al.  v.  Seymour  the  subject-matter  of 
the  demise  was  the  land  itself  and  not  the  minerals.  Here  it  is 
the  demise  of  one  mineral  alone:  Obviously  that  is  why  Gowan 

V.  Christie  et  al.  and  similar  authorities  were  not  referred  to  in 
any  of  the  judgments  in  Lynch  et  al.  v.  Seymour. 

In  the  latter  the  Courts  were  concerned  with  the  problem 
of  whether  or  not  the  document  amounted  to  a lease  of  the 
property  for  a term  of  years  or  was  an  agreement  in  the  nature 
of  a profit  a prendre  for  a term  of  years.  A slender  majority 
of  the  judges  who  dealt  with  it  decided  that  the  document  was 
a lease,  but  in  coming  to  that  conclusion  they  had  to  analyze  quite 
different  considerations.  It  does  not  appear  to  me,  therefore, 
that  either  the  result  or  the  reasoning  of  those  judgments  is 
particularly  pertinent  here. 

My  conclusion  as  to  the  effect  of  the  document  is  reinforced, 
of  course,  by  the  fact  that  there  was  not  contained  in  it  any 
term  of  years.  Presumably  it  was  to  endure  until  the  fluorspar 
was  exhausted.  That  feature  alone  suggests  that  it  was  a 
sale  rather  than  a lease  of  the  fluorspar. 

Are  there  any  circumstances  which  require  me  to  hold  that 
there  was  not  a sale  of  the  fluorspar?  I think  not. 

In  the  first  place,  is  the  language  of  the  document  itself 
such  as  to  indicate  that  it  is  to  be  treated  as  a lease? 

Mr.  Robb  cited  several  cases  as  to  the  manner  in  which  I 
should  approach  the  question  of  its  interpretation.  Those  au- 
thorities may  fairly  be  summed  up  as  holding  that  in  construing 
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a document  such  as  this  the  Court  must  do  so  in  such  a way 
as  to  give  effect  to  the  plain  meaning  of  its  terms.  At  the 
same  time  I should  point  out  that  in  case  of  an  ambiguity  the 
Court  will  always  shrink  from  an  interpretation  which  would 
have  the  effect  of  rendering  the  transaction  between  the  parties 
absolutely  void.  That,  of  course,  would  be  the  effect  here  if 
I were  to  hold  that  this  was  a lease. 

On  the  other  hand,  I acknowledge  that  some  onus  rests  on 
the  plaintiff  to  displace  the  ordinary  meaning  of  some  of  the 
words  contained  in  the  document.  It  is  conceded  that  the  word 
“demise”  is  equally  appropriate  to  the  grant  of  a licence  or  to 
a lease,  but  the  inclusion  of  the  words  “lessors”  and  “lessee” 
and  the  verb  “lease”  would  cast  upon  the  plaintiff  the  necessity 
for  showing  that  it  was  not  intended  that  the  document  was  to 
be  a lease.  The  use  of  those  words  is  not,  in  my  view,  by  any 
means  conclusive.  They  are  loosely  used  and  do  not  detract 
from  the  primary  purpose  of  the  instrument  to  pass  to  the  so- 
called  lessee  the  right  to  search  for,  dig,  remove  and  enjoy  or 
part  with  any  fluorspar  that  he  found  on  the  property.  He  was 
not  to  be  restricted  only  to  a right  of  possession  of  the  fluorspar 
or  right  of  tenure  or  right  of  enjoyment  in  the  narrow  sense. 

Then,  too,  the  fact  that  the  relationship  between  the  parties 
was  to  remain  in  full  force  and  effect  as  long  as  the  minimum 
monthly  royalty  payments  were  made  militates  against  the 
construction  sought  by  Mr.  Robb.  The  same  may  be  said  about 
the  clause  permitting  the  plaintiff’s  predecessor  to  cancel  the 
relationship  at  any  time  on  thirty  days’  notice.  In  addition,  the 
document  does  not  purport  to  have  been  made  pursuant  to  The 
Short  Forms  of  Leases  Act,  as  was  the  case  in  Lynch  et  al.  v. 
Seymour,  and  in  it  there  are  few,  if  any,  clauses  which  are 
usually  to  be  found  in  a lease.  The  fact  that  it  is  described 
on  the  back  as  a lease  and  that  the  terms  “lessors”  and  “lessee” 
have  been  used  is  not,  in  any  sense,  decisive.  For  example, 
in  Bainbridge,  The  Law  of  Mines  and  Minerals,  5th  ed.  1900, 
there  is  set  out  a precedent  for  the  grant  of  a licence  relating  to 
mines  and  in  it  one  of  the  conveying  words  is  the  word  “lease”, 
which,  perhaps,  does  no  more  than  fortify  the  conclusion  I 
originally  expressed  as  to  the  effect  of  the  document  rather  than 
as  to  its  interpretation. 
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On  this  aspect  of  the  matter  I also  refer  to  Woodfall’s  Law 
of  Landlord  and  Tenant,  24th  ed.  1939,  at  p.  7,  the  case  of 
Clore  V.  Theatrical  Properties^  Ltd.  et  al.^  [1936]  3 All  E.R.  483, 
and  though  not  as  persuasive,  to  the  judgment  in  Halpin  v. 
Fowler  (1907),  12  B.C.R.  447,  5 W.L.R.  226.  A great  deal  more 
might  be  said  on  the  matter,  and  certainly  reference  could  be 
made  to  many  more  authorities.  I think  that  neither  is  neces- 
sary. The  simple  answer  that  I see  in  the  matter  is  that  while 
documents  similar  to  the  one  here  in  question  have  been  loosely 
termed  mining  leases,  they  are  nothing  of  the  sort  and  such  an 
agreement  is  in  reality  a sale  of  a severable  portion  of  the  land 
at  a price  payable  by  instalments  by  way  of  rent  or  royalty 
spread  over  a number  of  years  together  with  a licence  and  an 
agreement  in  the  nature  of  a profit  a prendre  to  implement  the 
sale  of  the  mineral. 

Mr.  Robb  placed  reliance  on  the  form  of  the  other  documents 
which  were  put  in  as  exhibits  and  upon  the  evidence,  but  I 
think  that  neither  the  documents  nor  the  evidence  is  enough 
to  displace  the  normal  effect  of  ex.  1.  On  the  contrary,  the 
assignment,  ex.  2,  is  so  worded  as  to  imply  that  the  primary 
purpose  of  ex.  1 was  to  convey  the  fluorspar,  and  the  fact  that 
in  the  papers  filed  in  the  Surrogate  Court  office  and  for  succes- 
sion duty  purposes  following  the  death  of  the  transferee,  in  the 
resolution  of  the  defendant  company  relating  to  the  acquisition 
of  the  fluorspar  and  in  the  correspondence  which  followed  the 
giving  of  the  notice,  ex.  3,  the  plaintiff  and  its  predecessors  call 
it  a mining  lease  or  a lease,  does  not  give  the  document  that 
effect  and  certainly  their  doing  so  does  not  operate  as  an 
estoppel.  It  was  only  to  be  expected  that  all  parties  would  refer 
to  it  as  a lease  because,  in  the  first  place,  instruments  such  as  it 
have,  through  the  years,  come  to  be  known  as  “mining  leases”, 
and,  secondly,  this  one  was  so  described  on  its  back. 

The  plaintiff,  therefore,  is  entitled  to  judgment  declaring 
that  the  agreement,  ex.  1,  dated  6th  May  1943,  is  a valid  and 
subsisting  agreement  as  between  the  plaintiff  and  the  defendant, 
and  that  the  plaintiff  is  entitled  to  whatever  benefits  the  docu- 
ment confers  upon  it,  including  the  exclusive  right  to  search  for, 
mine  and  carry  away  fluorspar  minerals  in,  throughout,  and 
upon  the  land  in  question. 
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In  the  circumstances,  and  having  regard  to  what  Mr.  Robb 
has  said  as  to  the  effect  and  purpose  of  the  correspondence, 
I do  not  think  that  it  is  appropriate  that  there  should  be  an 
injunction.  The  plaintiff  has  abandoned  its  claim  to  an  ac- 
counting, and  there  remains,  therefore,  only  the  question  of 
damages.  Feeble  efforts  were  made  by  Mr.  Tobin  to  show  that 
substantial  loss  had  been  sustained,  but  I am  far  from  convinced 
that  that  is  so.  All  that  has  happened — if,  indeed,  this  has 
happened — is  that  the  plaintiff  has  been  delayed  somewhat  in 
its  operations  towards  extracting  fluorspar,  and  there  is  really 
no  evidence  as  to  whether  that  delay  has  caused  it  loss  or  has 
enured  as  a benefit  because  it  may  very  well  be  that  the  price 
of  fluorspar  today  exceeds  the  price  on  the  31st  July  last.  No 
evidence  was  adduced  on  that  point.  In  all  the  circumstances, 
I think  the  plaintiff  should  recover  only  nominal  damages,  which 
I fix  at  $75.  The  plaintiff  is,  of  course,  entitled  to  its  costs  of 
the  action. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Manley  d Ford,  Toronto. 

Solicitors  for  the  defendant:  Robb,  Ross  d Cass,  Belleville. 


[COURT  OF  APPEAL.] 

Regina  v.  Smith. 

Evidence — Sufficiency — Identification  of  Accused — Necessity  for  Support 
of  Bare  Statement  of  Identity — Reference  to  Physical  Characteris- 
tics. 

A mere  statement  by  a witness,  however  positive,  that  the  accused  is 
the  man  who  committed  a crime,  with  nothing  to  support  that  state- 
ment, is  insufficient  to  justify  a conviction.  If  the  identification  of 
the  accused  depends  upon  unreliable  and  shadowy  mental  operations, 
without  reference  to  any  characteristic  that  can  be  described  by  the 
witness,  and  the  latter  is  totally  unable  to  say  what  impression  moved 
his  senses  or  stirred  and  clarified  his  memory,  the  identification,  un- 
supported and  alone,  amounts  to  little  more  than  speculative  opinion 
or  conjecture,  and  at  its  strongest  is  a most  insecure  basis  on  which 
to  found  that  abiding  and  normal  assurance  of  guilt  necessary  to 
eliminate  reasonable  doubt  and  justify  a conviction.  Rex  v.  Harrison 
(No.  3)  (1951),  2 W.W.R.  (N.S.)  318;  Rex  v.  Browne  and  Angus  (1951), 

1 W.W.R.  (N.S.)  449;  Rex  v.  McDonald  (1951),  4 W.W.R.  (N.S.)  14; 
Rex  V.  Yates  (1946),  62  B.C.R.  307,  agreed  with.  The  vital  question 
is  not  whether  the  evidence  is  given  in  good  faith,  but  whether  the 
Crown  has  proved  the  case  against  the  accused  with  that  moral 
certainty  that  is  necessary  to  justify  a finding  of  guilt. 

Criminal  Law — Appeals — Powers  and  Duties  of  Court  of  Appeal — Set-  ^ 
ting  Aside  Conviction  as  Unreasonable  or  Unsupported  by  Evidence  , 
— The  Criminal  Code,  R.S.C.  1927,  c.  36,  s.  1014(1)  (a).  : A 
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The  language  of  s.  1014(1)  (a)  of  The  Criminal  Code  is  clear  and  admits 
of  no  limitation  or  extension.  It  provides  that  the  Court  of  Appeal 
shall  (not  may)  allow  an  appeal  if  it  is  of  the  opinion  that  the  verdict 
‘'is  unreasonable  or  cannot  be  supported  having  regard  to  the  evi- 
dence”. The  Court  is  therefore  charged  with  the  duty  of  reviewing 
the  evidence  in  cases  brought  before  it,  in  order  to  satisfy  itself  that 
the  verdict  or  judgment  is  reasonable  and  can  be  supported  on  the 
evidence,  and  it  is  not  the  law  that  the  Court  will  not  interfere  unless 
the  evidence  is  such  that,  if  the  case  had  been  tried  by  a jury,  it  would 
have  been  the  duty  of  the  judge  to  direct  a verdict  of  acquittal  on  the 
ground  that  there  was  no  evidence.  Rex  v.  Harrison,  supra;  Rex  v, 
McDonald,  supra,  agreed  with;  Rex  v.  Barnes  (1942),  28  Cr.  App.  R. 
141  at  149;  Craig  v.  The  King  (1933),  49  C.L.R.  429  at  448,  quoted  with 
approval. 

An  appeal,  and  an  application  for  leave  to  appeal,  from  a 
conviction  by  a magistrate  on  a charge  of  assault  and  robbery. 

12th  March  1952.  The  application  and  appeal  were  heard 
by  Roach,  Hope  and  Mackay  JJ.A. 

C.  L.  Duhin,  Q.C.,  for  the  accused,  appellant:  Under  s. 

1014(1)  (a)  of  The  Criminal  Code,  if  this  Court  is  of  the  opinion 
that  the  evidence  on  which  the  accused  was  convicted  is  such 
as  to  be  unsafe  as  the  foundation  for  a conviction,  it  is  its  duty 
to  quash  the  conviction.  The  question  is  not  whether  there  is 
some  evidence,  but  whether  the  conviction  can  be  supported  by 
the  evidence:  Rex  v.  McDonald  (1951),  4 W.W.R.  (N.S.)  14, 

101  C.C.C.  78  at  84;  Rex  v.  Ferguson,  [1945]  O.W.N.  1,  83 
C.C.C.  23,  [1945]  1 D.L.R.  767;  Rex  v.  Wallace  (1931),  23  Cr. 
App.  R.  32;  Rex  v.  Barnes  (1942),  28  Cr.  App.  R.  141;  Rex  v. 
Dent,  [1943]  2 All  E.R.  596,  29  Cr.  App.  R.  120. 

The  evidence  of  identity  here  is  wholly  insufficient:  Wills 

on  Circumstantial  Evidence,  7th  ed.  1937,  pp.  192  et  seq. ; 
Rex  V.  McDonald,  supra,  at  p.  83;  Rex  v.  Harrison  (No.  3) 
(1951),  2 W.W.R.  (N.S.)  318,  100  C.C.C.  143  at  149,  12  C.R.  314. 

W.  B.  Common,  Q.C.,  for  the  Attorney-General,  respondent: 
The  witness  Twinham  is  clearly  a person  who  has  difficulty  in 
expressing  himself,  but  he  does  positively  identify  the  appellant, 
both  when  he  sees  him  a week  after  the  robbery  and  again  in 
court.  I do  not  rely  on  the  identification  by  the  witness  De 
Rochi  at  all. 

The  Court  of  Appeal  in  Rex  v.  McDonald,  supra,  carried  its 
powers  to  an  extreme  length,  and  I ask  this  Court  not  to  follow 
that  judgment.  Where  there  is  some  evidence  of  identity  it  is 
not  for  this  Court  to  assess  its  value.  If  it  is  accepted  by  the 
trial  tribunal,  this  Court  cannot  enter  into  the  realm  of  fact. 
This  principle  is  at  the  very  root  of  our  whole  system  of  appeals. 
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The  question  of  reasonable  doubt  is  for  the  trial  tribunal,  not 
for  this  Court. 

This  case  bears  no  resemblance  to  Rex  v.  Ferguson^  supra. 

C.  L.  Duhin,  Q.C.,  in  reply. 

Cur.  adv.  vult. 

15th  April  1952.  The  judgment  of  the  Court  was  delivered 
by 

Mackay  J.A.: — The  appellant,  on  the  28th  December  1951, 
was  convicted  at  Hamilton  by  His  Worship  Magistrate  B.  W. 
Hopkins,  on  a charge  that  he  did,  on  the  1st  December  1951, 
unlawfully  assault  and  rob  one  Norman  Twinham,  and  was 
sentenced  to  a term  of  three  years  in  Kingston  Penitentiary. 

Counsel  for  the  appellant  submitted  various  grounds  of 
appeal  but  these,  in  my  opinion,  may  be  resolved  substantially 
into  two: 

1.  That  there  was  no  inculpatory  evidence  before  the  learned 
magistrate  except  that  of  identification  and  the  learned  magis- 
trate failed  to  apply  that  degree  of  care  required  in  an  assess- 
ment of  identification  evidence. 

2.  That  the  evidence  of  the  complainant  Twinham  with 
regard  to  identification  was  inconsistent  and  confused  and,  it 
being  otherwise  unsupported,  a conviction  was  unreasonable 
and  could  not  be  supported,  having  regard  to  the  evidence. 

On  the  night  of  Saturday,  1st  December  1951,  at  or  near 
the  hour  of  10.30,  the  complainant  Twinham  was  walking  on 
Rebecca  Street  in  the  city  of  Hamilton  when  an  assailant  ap- 
proaching from  behind  accosted  him  saying:  “This  is  no  fooling. 

This  is  a stick-up.”  According  to  the  evidence  of  Twinham 
the  assailant  was  wearing  a windbreaker  and  was  bareheaded. 
After  some  discussion  Twinham  handed  over  $3  and  some  cents 
to  the  man.  At  that  moment  Twinham  saw  two  men  (one  of 
whom,  Joseph  DeRochi,  gave  evidence  at  the  trial)  approaching 
on  different  sides  of  the  street,  and  he,  Twinham,  shouted  “help”. 
At  that  time  the  assailant  hit  Twinham  in  the  face  and  ran. 
Twinham  immediately  notified  the  police. 

On  the  early  afternoon  of  the  following  Saturday,  8th 
December,  Twinham,  who  is  an  employee  in  an  hotel  in  Hamil- 
ton, recognized  a man  in  the  beverage-room  as  his  assailant  of 
Saturda;/  night,  1st  December.  He  called  the  police  and  the 
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appellant  was  arrested.  At  the  time  of  his  arrest  the  appellant 
was  dressed  in  a windbreaker,  which  windbreaker  was  made  an 
exhibit  at  the  trial. 

Some  time  later  the  police  arranged  a line-up  at  the  gaol. 
There  were  ten  men  in  the  line-up,  of  whom  the  appellant  was 
one.  DeRochi  was  asked  to  identify  the  assailant.  The  following 
is  part  of  the  evidence  given  by  DeRochi : 

“Q.  Did  you  attend  in  the  line-up,  Mr.  DeRochi,  to  identify 
any  person?  A.  Yes  sir. 

“Q.  Did  you  attend  a line-up?  A.  They  brung  me  down 
there  to  identify  the  man,  there  were  maybe  ten  men  there. 

“Q.  Did  you  pick  out  a man?  A.  Well  I pick  out  a man 
but  I cannot  recognize  him  because  he  did  not  wear  the  jacket 
so  I cannot  recognize  him  very  good. 

“Q.  You  picked  out  another  man,  is  that  it?  A.  That  is 
right,  well  I did  not  pick  out  any  man  I just  look  at  them,  I 
cannot  identify  the  right  man  like  because  he  did  not  wear  a 
jacket,  if  he  wear  a jacket  I could  identify  him. 

“By  the  Magistrate.  Q.  That  is  you  could  not  identify  any 
man  in  the  line-up?  A.  No  sir,  but  I am  quite  sure  I did 
identify  another  man. 

“Q.  You  said  this  jacket  had  spots  on  the  sleeve?  A.  That 
is  right.” 

From  the  above  evidence  it  is  clear  that  DeRochi,  while 
unable  to  identify  anyone  in  the  line-up,  was  ready  and  willing 
to  identify  the  windbreaker  or  at  least  one  like  it.  On  the 
argument  of  the  appeal  Mr.  Common  frankly  admitted  that  the 
evidence  of  DeRochi  regarding  identification  was  negligible. 

On  the  evidence  and  in  the  circumstances  of  this  case,  the 
conviction  of  the  appellant  rests  entirely  on  the  trustworthiness 
of  his  identification  by  Twinham.  It  is  abundantly  clear  from 
the  judgment  of  the  learned  magistrate  that  to  establish  identity 
he  relied  on  the  evidence  of  Twinham  and  on  his  evidence  alone. 

A principle  of  law  referable  to  the  danger  of  basing  identifi- 
cation on  personal  impressions  was  set  forth  by  a committee  of 
inquiry  into  the  case  of  Adolf  Beck:  see  Watson,  Trial  of  Adolf 
Beck  (Notable  British  Trials  Series,  1924) , p.  250,  and  has  been 
supported  and  approved  by  authority  (see  article  “Identification 
as  a Facet  of  Criminal  Law”  by  Sydney  Paikin  (1951),  29  Can. 
Bar  Review,  p.  372) : 
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“ . . . evidence  as  to  identity  based  on  personal  impressions, 
however  bona  fide,  is  perhaps  of  all  classes  of  evidence  the  least 
to  be  relied  upon,  and  therefore,  unless  supported  by  other 
facts,  an  unsafe  basis  for  the  verdict  of  a jury.” 

Admittedly  in  the  case  at  bar  there  are  no  surrounding 
inculpatory  circumstances  and  therefore  evidence  of  identity 
based  on  personal  impressions  alone  obviously  becomes  of  first 
and  commanding  importance. 

If  the  identification  of  an  accused  depends  upon  unreliable 
and  shadowy  mental  operations,  without  reference  to  any  char- 
acteristic which  can  be  described  by  the  witness,  and  he  is 
totally  unable  to  testify  what  impression  moved  his  senses  or 
stirred  and  clarified  his  memory,  such  identification,  unsup- 
ported and  alone,  amounts  to  little  more  than  speculative  opinion 
or  unsubstantial  conjecture,-  and  at  its  strongest  is  a most  in- 
secure basis  upon  which  to  found  that  abiding  and  moral  assur- 
ance of  guilt  necessary  to  eliminate  reasonable  doubt. 

In  Rex  V.  Harrison  {No.  3)  (1951),  2 W.W.R.  (N.S.)  318  at 
320-1,  100  C.C.C.  143,  12  C.R.  314,  O’Halloran  J.A.  quoted  as 
follows  from  his  judgment  in  the  earlier  case  of  Rex  v.  Browne 
and  Angus  (1951),  1 W.W.R.  (N.S.)  449  at  455,  99  C.C.C.  141, 
11  C.R.  297: 

“A  positive  statement  ‘that  is  the  man’  when  rationalized, 
is  found  to  be  an  opinion  and  not  a statement  of  single  fact. 
All  a witness  can  say  is  that,  because  of  this  or  that  he 
remembers  about  a person,  he  is  of  opinion  that  person  is  ‘the 
man.’  A witness  recognizes  a person  because  of  a certain 
personality  that  person  has  acquired  in  the  eyes  of  the  witness. 
That  personality  is  reflected  by  characteristics  of  the  person, 
which,  when  associated  with  something  in  the  mind  of  the 
witness,  causes  the  latter  to  remember  that  person  in  a way  the 
witness  does  not  remember  any  other  person.” 

A great  deal  of  the  value  of  direct  evidence  of  identification 
must  depend  upon  the  personal  appearance  of  the  subject  of 
the  identification.  There  are^  some  men  with  peculiarities  and 
characteristics  so  pronounced  that  even  a casual  observer  could 
not  easily  be  wrong,  but  by  far  the  greater  number  belong  to 
that  class  whose  features  and  characteristics  are  of  the  com- 
monest types  and  are  not  easily  distinguishable  from  hundreds 
of  those  which  in  a large  city  are  seen  every  day.  Distinguish- 
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ing  features  of  the  subject  of  identification  may  be  of  the  one 
category  or  of  the  other,  or  may  belong  to  any  of  the  infinite 
gradations  between  those  two  extremes. 

It  is  true  that  a week  after  the  assault  and  robbery  Twinham 
in  a beverage-room  identified  the  appellant  as  his  assailant. 
This  is,  of  course,  some  evidence  of  identification  but  at  the 
trial  when  he  was  asked  questions  by  the  learned  magistrate 
he  was  unable  or  unwilling  to  support  his  earlier  asseverations 
by  any  evidence  in  confirmation  thereof.  He,  Twinham,  was 
unable  to  describe  either  the  features,  peculiarities  or  char- 
acteristics of  his  assailant  and  only  in  a general  way  his  clothing. 
Moreover,  the  evidence  of  Twinham,  upon  which  the  foundation 
of  the  Crown’s  case  must  rest,  was  not  only  inconsistent  and 
confused  but  contradictory  to  such  a degree  that  no  objective 
facts  remain  from  which  necessary  assurance  could  be  properly 
inferred. 

During  the  course  of  the  trial  the  learned  magistrate  was 
most  helpful  in  urging  Twinham  to  give  the  Court  some  evidence, 
particular  in  character,  supporting  his  generalized  statement 
respecting  identification  of  his  assailant,  suggesting  to  the  wit- 
ness that  some  people  have  thick-set  features,  other  faces  have 
different  features,  some  have  high  foreheads,  some  low,  yet 
Twinham  could  not,  or  at  any  rate,  did  not,  answer  the  inquiry 
of  the  learned  magistrate. 

Here  I incorporate  part  of  the  examination  of  Twinham  by 
the  learned  magistrate: 

“Q.  Now  then  you  say  that  you  recognized  this  man;  without 
looking  at  the  man  at  this  time  describe  the  face  that  you  saw 
of  the  man  who  you  had  the  trouble  with,  what  kind  of  a face 
was  it?  A.  Well  I thought  that  he  was  a little  older  than  he 
is,  he  seemed  at  least  an  inch  and  a half  taller  than  me  and  he 
was  I should  say  he  was  desperate,  you  know  desperate  and 
shaking,  so  I got  thinking  this  now  I have  been  around  through 
the  world  he  may  have  to  pull  out  and  kill  me. 

“Q.  Regardless  of  what  you  were  thinking,  Mr.  Twinham, 
the  Court  is  interested  in  your  identification  of  the  man.  What 
sort  of  a face  did  he  have  to  make  it  any  different  to  one  thous- 
and other  faces?  A.  What  do  you  want  me  to  say? 

“Q.  I want  you  to  identify  him  as  far  as  you  can  recall 
him?  A.  His  face? 
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“Q.  Yes.  A.  I said  he  was  a kind  of  a nice  looking  chap 
and  that  he  might  be  three  or  four  years  younger  than  he  is. 

“Q.  How  do  you  know  how  old  he  is?  A.  I had  it  told  to 
me  since  that  he  was  only  twenty,  I thought  he  was  twenty-four 
or  twenty-five. 

“Q.  You  thought  he  was  a man  of  twenty-four  or  twenty-five? 

A.  Yes. 

“Q.  Well  how  do  you  describe  his  face  and  his  hair,  you 
have  seen  many  people  in  your  business?  A.  Oh  yes. 

“Q.  You  could  describe  people  to  anybody?  A.  I would 
say  he  did  not  look  like  a desperate  man.  I felt  I thought  it  was 
someone  that  knew  me  and  was  only  kidding  me,  he  said  that  it 
was  no  kidding  matter. 

“Q.  Can  you  describe  the  contour  of  his  face?  A.  Yes  it 
was  kind  of,  what  would  I say,  a half  kind  of  a smile. 

“Q.  Now  you  are  getting  back  to  smiles?  A.  I don’t  know 
what  you  want  me  to  tell. 

“Q.  If  this  man’s  face  regarding  his  smile  and  is  that  looking 
desperate,  is  there  anything  about  his  face  that  makes  it  different 
to  anyone  else’s  face  that  you  can  recall?  A.  No  I would  not 
say  any  different  he  was  naturally  I would  say  he  was  younger 
and  I would  say  he  was  hungry  for  dough. 

“Q.  What?  A.  I would  say  he  was  hungry,  you  know 
desperate. 

“Q.  You  did  not  answer  my  question  yet  Mr.  Twinham  and 
I have  put  it  clearly?  A.  If  you  can  tell  me  what  you  want? 

“Q.  People  have  certain  shapes  of  faces,  the  eyes,  the  nose, 
the  mouth.  I don’t  know  what  this  man  was  like  that  you 
have  in  mind  and  I won’t  know  until  you  tell  it  to  the  Court? 

A.  The  only  way  I can  say  Your  Honour  is  he  did  not  look  like  v 
a fellow  who  would  do  such  a dirty  thing.  f 

“Q.  I am  not  interested  in  that.  Now  describe  your  own 
face  what  would  you  say?  A.  My  own  face,  I don’t  know. 

“Q.  You  don’t  need  to  enlarge  on  that  but  what  I would  p 
like  you  to  explain  regarding  this  man  that  you  had  the  trouble  J|| 
with?  A.  You  got  me  stuck  there.  So  far  as  the  face  is  con-  |J|| 
cerned,  I don’t  know  what  to  say. 

“Q.  How  do  you  say  it  is  the  man,  how  do  you  say  it  is  the 
accused?  A.  Because  I recognized  him  and  he  was  different 
than  anybody  I had  seen  in  the  last  six  years. 
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“Q.  What  was  there  about  his  face  regardless?  A.  The 
only  thing  about  his  face  was  to  me  first  when  he  approached 
me  it  had  a kind  of  a smile  and  then  it  got  desperate. 

“Q.  That  is  the  way  I am  getting  right  now?  A.  Well  if 
anybody  got  in  the  same  predicament. 

“Q.  Some  faces  have  thick-set  features,  other  faces  have 
different  features,  some  have  high  foreheads,  some  low?  A.  I 
would  say  his  forehead  is  high. 

' ‘Defence:  My  Lord,  at  the  time  I just  came  from  the 

Supreme  Court  and  the  witness  took  a good  look  at  me. 

“Magistrate:  All  right. 

“Q.  I told  you  at  the  outset  not  to  look  at  the  accused? 
A.  I am  not  looking  at  him. 

“Q.  I want  to  know  the  features  of  the  man  you  saw  on 
Robert  Street,  or  rather  on  Rebecca  Street  on  the  night  in 
question  who  you  say  is  the  accused.  I don’t  want  you  to  look 
at  the  accused,  and  I want  you  to  recall  the  features  of  his  face? 
A.  I don’t  even  want  to  see  him. 

“Q.  I know,  I want  the  features  you  observed?  A.  The 
features  were  nice  features. 

“Q.  Nice  isn’t  the  word,  don’t  you  want  to  answer  my 
question?  A.  Yes,  sure,  but  I can  do  what  you  tell  me,  I can- 
not manufacture  did  you  tell  me. 

“Q.  I don’t  want  you  to  manufacture  it,  but  what  were  the 
features?  A.  His  features  were  nice. 

“Q.  What  were  his  physical  features?  A.  Physically  he 
looked — 

“Q.  I want  you  to  describe  what  his  features  are,  would  you 
describe  his  features?  A.  Well  I don’t  know. 

“You  have  a forehead,  you  have  eyes  and  nose  and  mouth? 
A.  Yes  nice  eyes,  low  forehead  and  his  hair  combed  nice. 

“Q.  His  what?  A.  His  hair  was  combed  nice. 

“Q.  What  else,  what  other  features  of  his  face?  A.  Well 
I don’t  know  that  is  about  all  that  I can  say  to  that. 

“Q.  Was  it  overly  large  or  small  or  overly  small?  A.  I 
would  say  normal  for  a man  of  his  age  and  weight. 

“Magistrate:  All  right,  I have  done  the  best  I could.” 

The  evidence  of  Twinham  as  given  above  in  my  opinion 
exposes  an  uncertainty,  indecision  and  vagueness  completely 
destructive  of  positive  identification,  and  even  when  regarded 
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cumulatively  suffers  from  so  many  infirmities  that  no  secure 
foundation  or  anchorage  can  be  found  upon  which  to  support 
a conviction.  The  judgment  of  the  learned  magistrate,  reserved 
from  the  20th  to  the  28th  December,  is  as  follows: 

“Now  the  decision  in  this  case  depends  on  the  sufficiency  of 
identification.  I have  looked  at  the  cases,  the  McDonald  case 
and  also  the  Yates  case  [see  infra]  and  a couple  of  others,  and 
I do  not  find  any  case  exactly  like  this.  Now  in  this  case  Mr. 
Twinham  observed  him  for  he  said  around  five  minutes,  so  he 
had  a good  opportunity  to  remember  what  he  was  like.  True, 
he  cannot  pick  out  any  particular  features  of  his  face,  except 
he  said  he  has  a rather  high  forehead  and  as  he  said  nice  eyes. 
The  accused  has  a normal  face  too  and  I would  say  no  distin- 
guishing features,  and  that  may  be  why  it  was  difficult  for  the 
complainant  to  pick  out  any  particular  features.  He  said  he 
was  talking  to  him  for  about  five  minutes  and  the  man  looked 
desperate,  that  is  what  he  said  about  his  expression.  Now  I 
believe  him,  that  Mr.  Twinham  does  identify  this  man  and  he 
identifies  him  conclusively,  he  had  an  opportunity  of  doing  it 
and  he  did  it.  I realize  that  I must  exercise  caution  in  this 
respect,  and  I find  him  guilty  of  the  offence  of  assault  and 
robbery.” 

It  is  abundantly  clear  that  if  the  learned  magistrate  examined 
the  judgments  in  Rex  v.  McDonald  (1951),  4 W.W.R.  (N.S.)  14, 
101  C.C.C.  78,  and  Rex  v.  Yates,  62  B.C.R.  307,  85  C.C.C.  334, 
1 C.R.  237,  [1946]  1 W.W.R.  449,  [1946]  2 D.L.R.  521,  to  which 
he  referred,  he  either  misconceived  their  substance  or  decided 
not  to  follow  them.  The  evidence  of  identification  in  both  those 
cases,  although  subject  to  certain  frailties,  was  much  more  sub- 
stantial in  the  way  of  identification  than  is  the  evidence  in  the 
case  now  under  consideration. 

Doubtless  the  evidence  of  Twinham  was  given  in  good  faith, 
but  that  is  not  the  vital  question.  The  real  question  is:  Has 

the  Crown  proved  the  case  against  the  appellant  with  that  moral 
certainty  which  is  necessary  in  order  to  justify  a finding  of 
guilt?  The  inherent  tendency  towards  honest  mistake  and  self- 
deception  which  pervades  the  human  senses  is  fraught  with 
the  gravest  dangers  inasmuch  as  its  substance  when  weighed 
objectively  may  be,  and  indeed  often  is,  of  slender  value.  I am 
further  respectfully  of  opinion  that  the  evidence  of  Twinham 
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does  not  necessarily  gather  strength  and  weight  by  repeated 
assertions  on  the  part  of  the  learned  magistrate  which  appear 
in  his  judgment  such  as:  “Mr.  Twinham  does  identify  this 

man  and  he  identifies  him  conclusively,  he  had  an  opportunity 
of  doing  it  and  he  did  it.” 

Mr.  Common,  on  behalf  of  the  Crown,  contended  that  the 
Court  of  Appeal  should  not  interfere  with  a conviction  unless 
the  evidence  is  of  such  a character  that  if  the  case  had  been 
tried  by  a jury  the  judge  would  have  been  under  a duty  to 
direct  a verdict  of  acquittal  on  the  ground  that  there  was  no 
evidence  on  behalf  of  the  Crown  as  to  identification.  In  all 
humility,  I cannot  agree  with  this  contention. 

I am  of  opinion  that  by  virtue  of  s.  1014(1)  (a)  of  The 
Criminal  Code,  R.S.C.  1927,  c.  36,  the  Court  of  Appeal  is  charged 
with  the  duty  of  reviewing  the  evidence  in  the  cases  that  are 
brought  before  it  in  order  to  satisfy  itself  that  the  verdict  of  the 
jury  or  judgment  of  the  Court  is  reasonable  and  can  be  sup- 
ported having  regard  to  the  evidence.  Section  1014(1)  (a)  reads : 

“On  the  hearing  of  any  such  appeal  against  conviction  the 
court  of  appeal  shall  [not  may]  allow  the  appeal  if  it  is  of 
opinion 

“(a)  that  the  verdict  of  the  jury  should  be  set  aside  on 
the  ground  that  it  is  unreasonable  or  cannot  be  supported  having 
regard  to  the  evidence.” 

The  language  of  this  section  of  the  Code  is  simple  and 
clear  and  in  my  opinion  admits  of  no  limitation  or  extension 
inferentially  or  otherwise.  There  is  a duty  resting  on  the 
Court  of  Appeal  to  set  aside  any  verdict  or  judgment  that  is 
unreasonable  or  that  cannot  be  supported  having  regard  to  the 
evidence. 

In  Rex  V.  Harrison,  supra,  at  p.  324,  O’Halloran  J.A.,  dealing 
with  s.  1014(1)  (a),  says: 

“This  section  was  first  introduced  in  Canada  in  1923  (13-14 
Geo.  V,  ch.  41,  sec.  9),  the  language  being  taken  from  sec.  4(1) 
of  the  Criminal  Appeal  Act,  1907  (7  Edw.  VII,  ch.  23). 
Examples  of  the  application  of  the  English  Act  are  found  in 
Rex  V.  Wallace  (1931),  23  Cr.  App.  R.  32,  at  35  and  Rex  v.  Dent, 
29  Cr.  App.  R.  120,  [1943]  2 All  E.R.  596.  The  effect  of  Code 
sec.  1014(1)  (a)  as  quoted  is  that  a jury  must  decide  on  the 
evidence  and  according  to  the  evidence,  otherwise  it  is  the  duty 
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of  the  Court  of  Appeal  to  set  the  verdict  aside  as  perverse.  The 
jury  must  be  governed  by  the  objective  evidence  on  the  record, 
and  the  Court  of  Appeal  is  given  the  statutory  duty  of  itself 
examining  that  evidence  to  determine  whether  the  jury  have 
done  so.” 

In  Rex  V.  Barnes  (1942),  28  Cr.  App.  R.  141  at  149,  per 
Humphreys  J.,  there  appears  the  following:  ‘This  Court  has 
come  to  the  conclusion,  without  in  the  least  blaming  anybody  in 
this  case,  and  certainly  not  suggesting  for  a moment  that  the 
learned  Deputy  Chairman  could  have  done  anything  more  than 
he  did  in  the  matter,  that  this  was  not  a satisfactory  verdict 
and,  to  repeat  the  expression  used  by  the  Lord  Chief  Justice 
(Lord  Hewart)  in  Rex  v.  Wallace  [(1931),  23  Cr.  App.  R.  32, 
at  35],  we  say:  We  have  come  to  the  conclusion  that  the  case 

against  the  appellant  was  not  proved  with  that  certainty  which 
is  necessary  in  order  to  justify  a verdict  of  guilty;  therefore, 
upon  that  ground  we  allow  this  appeal,  and  direct  that  this 
conviction  should  be  quashed.” 

In  the  Australian  case  of  Craig  v.  The  King  (1933),  49 
C.L.R.  429,  an  extract  from  the  dissenting  judgment  of  Evatt 
and  McTiernan  JJ.,  at  pp.  448-9,  reads:  “ ...  in  England, 

the  Court  of  Criminal  Appeal  does  not  hesitate  to  set  aside  a 
conviction  where  there  is  reasonable  possibility  that  witnesses 
as  to  identification  have  been  mistaken.  The  course  of  decision 
becomes  the  stronger  when  it  is  remembered  that  the  English 
Court  is  not  empowered  to  order  a new  trial,  but  must,  if  it 
intervenes  at  all,  quash  the  conviction  and  terminate  all  pro- 
ceedings upon  the  indictment.  The  reason  for  the  special  care 
which  the  English  Court  has  accorded  to  cases  dependent  upon 
evidence  as  to  identity  is  probably  to  be  discovered  in  the 
historical  fact  that  a proved  instance  of  miscarriage  of  justice 
through  honest  mistake  in  identification  (the  case  of  Beck)  led 
to  the  establishment  of  the  Court  of  Criminal  Appeal  in  Eng- 
land.” 

In  Rex  V.  McDonald,  supra,  at  pp.  18-19,  O’Halloran  J.A.  in 
his  judgment  says:  “In  a helpful  report  to  this  court,  under 

Code  sec.  1020,  His  Lordship,  the  learned  Judge  presiding  at  the 
trial  said  in  part:  ‘Your  Lordships  may  be  aware  that  I have 

been  a County  Court  Judge.  If  I had  in  that  capacity  tried 
this  case  as  a speedy  trial  I would  while  entertaining  the  gravest 
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suspicions  of  McDonald’s  complicity  have  given  him  the  benefit 
of  the  doubt — acquitted  him.  However,  sitting  with  a jury,  I 
could  not  see  the  slightest  justification  for  directing  a verdict 
of  not  guilty.  There  was  positive  evidence  to  go  to  the  jury. 
If  I had  directed  an  acquittal  I would,  in  effect,  have  passed  on 
the  weight  of  that  evidence  and  thus  usurped  the  function  of 
the  jury.’ 

“This  leads  to  Code  sec.  1014(1)  (a)  quoted  at  the  outset, 
and  discussed  in  Rex  v.  Harrison  (No.  3)  supra,  at  p.  324;  it 
has  special  significance  to  the  type  of  identification  evidence 
in  this  case.  A court  of  appeal  has  jurisdiction  to  decide  ques- 
tions of  fact,  and  this  was  noticed  by  the  Supreme  Court  of 
Canada  in  Rex  v.  Telmosse  (1944),  82  C.C.C.  133,  at  139  [ [1945] 
1 D.L.R.  779  at  pp.  784-5].  The  Criminal  Code  has  seen  fit  to 
permit  appeals  to  the  Court  of  Appeal  (with  leave)  on  questions 
of  fact,  and  that  of  course  must  mean  the  Court  of  Appeal  shall 
come  to  its  own  original  and  independent  conclusions  on  fact, 
subject  only  to  such  limitations  as  rationally  arise  on  issues  of 
credibility  (in  its  proper  sense),  when  such  issues  cannot  be 
decided  by  a Court  of  Appeal  without  itself  actually  hearing 
and  seeing  the  witnesses.” 

I would  allow  the  appeal,  quash  the  conviction  and  direct  an 
acquittal. 

Appeal  allowed. 

Solicitors  for  the  appellant:  White  & Paikin,  Hamilton. 
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[COURT  OF  APPEAL.] 

Regina  v,  Kilian. 

Criminal  Law — Offences  arising  out  of  Operation  of  Motor  Vehicles — 
Manslaughter  and  Dangerous  Driving — Two  Counts  in  Indictment 
— Verdict  of  Jury — Effect  of  The  Criminal  Code,  R.S.C.  1927,  c.  36, 
s.  951(3),  as  re-enacted  by  1947,  c.  55,  s.  29. 

The  accused  was  arraigned  upon  an  indictment  containing  two  counts, 
both  based  on  the  same  facts,  count  1 charging  “motor  manslaughter” 
and  count  2 charging  “dangerous  driving”,  and  pleaded  not  guilty  to 
each  count.  The  jury  returned  a verdict  of  not  guilty  on  count  1 and 
guilty  on  count  2.  The  accused  appealed. 

Held,  the  appeal  should  be  dismissed,  since  there  was  not,  as  argued  by 
the  appellant,  an  inconsistency  between  the  acquittal  on  the  charge 
of  motor  manslaughter  and  the  conviction  on  the  charge  of  dangerous 
driving.  Section  951(3)  of  The  Criminal  Code  did  not  have  the  effect 
of  making  the  two  findings  inconsistent. 

Criminal  Law — Charge  to  Jury — Sufficiency  of  Direction  as  to  Reason- 
able Doubt — Meaning  of  Decision  in  Rex  v.  Arnold. 

On  an  appeal  from  conviction  one  of  the  grounds  argued  was  that  there 
had  been  non-direction  amounting  to  misdirection  in  that  the  trial 
judge  had  not  told  the  jury  in  terms  that  if  they  had  any  reasonable 
doubt  as  to  accused’s  guilt  they  must  find  him  not  guilty.  Counsel 
relied  upon  Rex  v.  Arnold,  [1947]  O.R.  147. 

Held,  this  ground  of  appeal  could  not  succeed. 

Per  Laidlaw  J.A.:  There  were  several  objections  to  the  trial  judge’s 

charge  in  Rex  v.  Arnold  which,  taken  together,  necessitated  a new 
trial.  That  case  was  not  authority  for  the  proposition  that  this  single 
defect  in  the  charge  would  alone  be  good  and  sufficient  reason  to  set 
aside  the  verdict. 

Per  Roach  J.A.:  The  trial  judge  told  the  jury  that  there  were  only  two 

possible  verdicts,  guilty  or  not  guilty,  and  that  they  could  return  a 
verdict  of  guilty  only  if  they  were  satisfied  beyond  a reasonable 
doubt  of  the  accused’s  guilt.  The  jury  must  inevitably  have  under- 
stood this  as  meaning  that  if  they  had  a reasonable  doubt  on  all  the 
evidence  their  duty  would  be  to  find  the  accused  not  guilty.  All  that 
Rex  V.  Arnold  decided  was  that  it  was  always  incumbent  on  a trial 
judge  to  make  this  duty  plain  to  the  jury;  it  did  not  lay  down  any 
particular  language  in  which  that  instruction  must  be  given,  or  the 
place  in  the  trial  judge’s  charge  at  which  it  ought  to  be  given. 

An  appeal  from  conviction,  before  Judson  J.  and  a jury, 
and  from  sentence. 

27th  February  1952.  The  appeal  was  heard  by  Laidlaw, 
Roach  and  Bowlby  JJ.A. 

D.  A.  S.  Brooks,  for  the  accused,  appellant:  1.  The  acquittal 

on  count  1 was  in  itself  an  acquittal  on  the  charge  of  dangerous 
driving,  since  the  jury  could,  under  s.  951(3)  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36,  as  re-enacted  by  1938,  c.  44,  s.  45,  and 
1947,  c.  55,  s.  29,  have  convicted  of  dangerous  driving  on  that 
count.  Consequently  the  verdict  on  count  2 is  wholly  in- 
consistent, and  cannot  stand:  Tremeear’s  Criminal  Code,  5th 

ed.  1944,  p.  279;  Rex  v.  Mondt,  [1933]  O.W.N.  101,  60  C.C.C. 
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273,  [1934]  1 D.L.R.  382;  Rex  v.  Stringer,  [1933]  1 K.B.  704, 
24  Cr.  App.  R.  30;  Rex  v.  Carr  (1934),  24  Cr.  App.  R.  199. 

We  were  committed  for  trial  on  a charge  of  manslaughter 
only,  and  consequently  had  no  opportunity  to  elect  for  speedy 
trial  on  the  count  subsequently  embodied  in  count  2. 

If  it  is  said  that  manslaughter  and  dangerous  driving  are 
separate  and  distinct  offences,  I agree,  but  that  does  not  affect 
my  argument,  or  our  right  to  plead  autrefois  acquit  if,  after 
an  acquittal  on  a charge  of  manslaughter,  we  had  been  subse- 
quently charged  with  dangerous  driving  on  the  same  facts. 
This  case  is  the  reverse  of  Rex  v.  Stringer,  supra,  at  p.  712. 

2.  There  was  non-direction  amounting  to  misdirection  in 

that  the  trial  judge  did  not  in  terms  tell  the  jury  that  if  they 
had  a reasonable  doubt  they  must  acquit:  Rex  v.  Arnold, 

[1947]  O.R.  147,  87  C.C.C.  236,  3 C.R.  31,  [1947]  2 D.L.R.  438. 

3.  The  jury  in  effect  disagreed  and  the  proceedings  following 

the  poll  were  irregular  and  amounted  to  a mistrial.  There  is  no 
doubt,  under  Rex  v.  Burdell  (1906),  11  O.L.R.  440,  10  C.C.C. 
365,  that  the  Court  has  power  in  such  circumstances  to  send  the 
jury  back  to  reconsider,  but  this  case  is  distinguishable  from 
that  one,  in  that  here  dangerous  pressure  was  put  on  juror  no.  2 
before  the  jury  were  sent  back:  Rex  v.  Mills,  [1939]  2 K.B.  90, 

[1939]  2 All  E.R.  299,  27  Cr.  App.  R.  80. 

4.  There  was  no  direction  as  to  reasonable  doubt  as  specifi- 
cally related  to  deciding  between  the  two  charges,  or  to  count  2. 

5.  The  trial  judge  did  not  deal  adequately  with  the  facts,  or 
direct  the  jury  as  to  the  elements  of  the  offence  of  dangerous 
driving. 

6.  The  sentence  was  unduly  severe  in  the  circumstances. 

C.  P.  Hope,  Q.C.,  for  the  Attorney-General,  respondent: 

1.  The  practice  of  adding  a second  count  to  the  indictments  in 
cases  of  this  kind  was  adopted  following  the  decision  in  Rex  v. 
MacDonald,  [1943]  O.R.  158,  79  C.C.C.  133,  [1943]  2 D.L.R.  640. 
It  would  have  been  better  if  the  accused  had  been  arraigned 
only  on  count  1,  leaving  count  2 in  abeyance.  I submit,  how- 
ever, that  the  proceedings  are  valid.  The  trial  judge  in  his 
charge  made  no  reference  whatever  to  any  “included”  offence, 
and  the  jury  would  have  had  no  idea  that  an  acquittal  of 
manslaughter  might  be  also  an  acquittal  of  dangerous  ^ driving. 
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The  law  as  to  the  special  pleas  of  autrefois  convict  and  autrefois 
acquit  cannot  apply  here,  because  there  was  only  one  trial. 

Rex  V.  Mondt,  supra,  is  distinguishable  on  its  facts,  and  on 
the  differences  in  the  legislation  in  force.  It  was  really  decided 
on  the  basis  that  an  acquittal  of  manslaughter  negatived  the 
negligence  to  support  a conviction  for  criminal  negligence. 
Here  a much  lower  degree  of  negligence  is  required  under  count 
2 than  under  count  1.  I refer  to  Rex  v,  Merritt,  [1933]  O.R. 
786,  60  C.C.C.  295,  [1933]  4 D.L.R.  483;  Barton  v.  The  King, 
[1929]  S.C.R.  42,  51  C.C.C.  1,  [1929]  1 D.L.R.  634. 

If  there  is  any  defect  in  this  indictment  it  is  one  that  is 
apparent  on  the  face  of  the  indictment,  and  s.  898  therefore 
applies  to  make  the  objection  too  late  at  this  stage.  Rex  v.  Voll 
(1920),  48  O.L.R.  437,  35  C.C.C.  185,  57  D.L.R.  440,  may  be 
of  assistance  by  analogy. 

As  to  election,  the  accused  had  a right  to  elect  for  speedy 
trial  on  the  charge  of  dangerous  driving  even  after  the  indict- 
ment was  found,  if  he  wanted  to.  He  waived  his  right  of  election 
by  pleading  and  proceeding  to  trial  without  any  objection. 

2.  Although  the  trial  judge  did  not  use  the  exact  words  of 
the  Arnold  case,  surely  the  jury  must  have  known  from  what 
he  did  say  that  it  was  their  duty  to  acquit  if  they  had  any  reason- 
able doubt  as  to  the  accused’s  guilt. 

3 and  4.  There  was  no  pressure  on  the  juror,  but  merely 
amazement  on  everyone’s  part.  As  soon  as  it  was  discovered 
that  he  meant  what  he  said  the  judge  sent  the  jury  back  to  the 
jury-room  as  he  was  entitled  to  do  under  Rex  v.  Bur  dell,  supra. 

5.  The  trial  judge  defined  dangerous  driving  by  defining 
the  two  extremes  of  negligence — that  necessary  to  support  a 
conviction  for  manslaughter,  and  that  giving  rise  to  civil  liability 
only,  and  saying  that  dangerous  driving  came  somewhere  be- 
tween the  two.  This  is  a very  common  way  of  defining  the 
offence,  and  it  is  quite  impossible  to  define  it  in  wholly  accurate 
language. 

6.  The  sentence  is  not  disproportionate  to  the  offence, 
and  is  not  unconscionable,  and  there  is  no  error  in  principle. 

D.  A.  8.  Brooks  did  not  reply. 


Cur.  adv.  vult. 
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21st  April  1952.  Laidlaw  J.A.: — The  appellant  was  charged 
under  an  indictment  containing  two  counts.  The  first  count 
charged  the  accused  with  manslaughter  arising  out  of  the 
operation  of  a motor  vehicle  (commonly  referred  to  as  “motor 
manslaughter”).  The  second  count  charged  the  accused  with 
an  offence  commonly  referred  to  as  “dangerous  driving”,  as 
created  by  s.  285(6)  of  The  Criminal  Code,  R.S.C.  1927,  c.  36, 
as  enacted  by  1938,  c.  44,  s.  16.  After  trial  with  a jury,  the 
verdict  as  endorsed  by  the  learned  trial  judge  on  the  indictment 
was:  “Jury  finds  accused  not  guilty  as  to  Count  1 and  guilty 

as  to  Count  2 with  recommendation  as  to  leniency.”  The  accused 
was  sentenced  on  30th  January  to  a term  of  imprisonment  of 
four  months.  He  now  appeals  to  this  Court  from  his  conviction 
and  from  the  sentence  imposed  on  him. 

In  the  matter  of  the  appeal  from  conviction,  the  principal 
ground  of  appeal  is  that  because  the  jury  has  found  the  accused 
not  guilty  of  motor  manslaughter  as  charged  in  count  1,  their 
verdict  of  guilty  of  dangerous  driving  as  charged  in  count  2 is 
inconsistent  with  their  verdict  of  not  guilty  of  motor  man- 
slaughter and  therefore  is  bad  in  law. 

I propose  to  consider  the  question  whether  or  not  the  verdict 
of  the  jury  is  good  in  law  in  the  following  way:  I shall  first 

assume  that  s.  951(3)  was  not  enacted  and  then  I shall  consider 
the  purpose  and  effect  of  that  subsection.  If  the  subsection 
had  not  been  enacted,  a person  indicted  on  a charge  of  motor 
manslaughter  could  not  on  that  indictment  be  found  guilty  of 
dangerous  driving.  The  two  offences  are  separate  and  independ- 
ent of  one  another.  The  commission  of  the  offence  of  motor 
manslaughter  does  not  include  the  commission  of  the  offence 
of  dangerous  driving.  In  such  circumstances,  that  is,  if  s. 
951(3)  had  not  been  enacted,  a person  charged  with  motor  man- 
slaughter and  on  trial  for  that  offence  would  not  be  in  jeopardy 
in  respect  of  the  offence  of  dangerous  driving.  If  it  were  sought 
to  convict  him  on  the  same  facts  of  the  offence  of  dangerous 
driving,  it  would  be  necessary  to  include  in  the  indictment  for 
manslaughter  an  additional  count  charging  dangerous  driving 
or,  preferably,  that  there  should  be  two  separate  indictments. 
In  such  a case,  a verdict  of  not  guilty  of  motor  manslaughter 
but  guilty  of  dangerous  driving  would  not  be  bad  in  law:  Rex 

V.  Stringer,  [1933]  1 K.B.  704,  24  Cr.  App.  R.  30. 
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I proceed  to  consider  the  purpose  and  effect  of  s.  951(3),  as 
re-enacted  by  1938,  c.  44,  s.  45,  and  1947,  c.  55,  s.  29.  The 
purpose  of  that  subsection  appears  plain  to  me  from  the  language 
used  in  it.  It  is  to  empower  a jury,  when  they  are  considering 
whether  or  not  a person  charged  with  motor  manslaughter  is 
guilty  of  that  offence,  to  find  that  they  are  satisfied  that  the 
accused  is  not  guilty,  and  thereafter  on  the  same  facts  and  on 
the  same  indictment  to  find  the  accused  guilty  of  dangerous 
driving.  The  subsection  enables  a jury  to  render  a valid  verdict 
of  not  guilty  of  motor  manslaughter  but  guilty  of  dangerous 
driving  in  a case  where  a person  is  charged  with  motor  man- 
slaughter only  and  it  makes  it  unnecessary  to  have  two  separate 
indictments  for  the -two  offences,  namely,  motor  manslaughter 
and  dangerous  driving.  By  reason  of  the  enactment,  it  becomes 
the  duty  of  a judge  presiding  at  trial  to  instruct  a jury  properly 
in  respect  of  the  powers  possessed  by  them  under  s.  951(3). 
If  such  instructions  are  given  to  the  jury,  a person  who  is  on 
trial  for  motor  manslaughter  is  thereby  placed  in  jeopardy  in 
respect  of  the  offence  of  dangerous  driving. 


But  the  enactment  did  not  change  the  character  of  the 
offence  of  dangerous  driving.  It  did  not  have  the  effect  of 
making  the  commission  of  that  offence  an  offence  which  is 
included  in  the  offence  of  motor  manslaughter.  It  did  not  bring 
the  offence  of  dangerous  driving  within  the  scope  and  application 
of  s.  951(1),  and  that  subsection  has  no  application:  Rex  v. 

Parker,  [1939]  O.R.  531,  72  C.C.C.  216,  [1939]  4 D.L.R.  246. 


Moreover,  in  my  opinion,  the  enactment  does  not  yer  se  have 
the  effect  of  putting  a person  who  is  indicted  and  on  trial  for 
motor  manslaughter  alone  in  jeopardy  in  respect  of  the  offence 
of  dangerous  driving.  The  question  whether  or  not  a person 
is  in  fact  in  such  jeopardy  depends,  in  my  opinion,  on  the  manner 
in  which  the  case  is  left  to  the  jury,  and  in  particular,  on  the 
instructions  given  to  them  by  the  trial  judge.  It  is  possible  that 
a case  might  be  left  to  the  jury  without  any  instruction  or  direc- 
tion to  them  as  to  their  powers  under  s.  951(3).  I think  that 
in  such  circumstances  a jury  could  proceed  to  reach  their 
verdict  in  respect  of  each  separate  offence  in  the  same  way  as 
they  could  have  done  if  the  subsection  had  not  been  enacted. 
The  enactment  does  not  in  such  a case  and  in  such  circumstances 
make  a verdict  of  guilty  of  dangerous  driving  bad  in  law  because 
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of  a verdict  on  the  same  facts  of  not  guilty  of  motor  man- 
slaughter. The  verdict  in  respect  of  each  separate  offence  in 
such  a case  and  in  such  circumstances  as  I have  indicated, 
would  be  good  in  law.  I find  some  support  for  that  view  in  Rex 
V.  MacDonald,  [1943]  O.R.  158  at  165,  79  C.C.C.  133  at  138, 
[1943]  2 D.L.R.  640,  where  the  Chief  Justice  of  Ontario  says: 

“ to  return  to  the  terms  of  s.  951(3),  it  is  an  enabling 
section.  It  adds  to  the  power  of  the  jury  in  the  circumstances 
that  it  predicates.  I see  nothing  in  it  to  prevent  the  jury  doing 
what  a jury  could  do  before  it  was  enacted.” 

I next  call  attention  to  the  concluding  words  of  the  sub- 
section, “such  conviction  shall  be  a bar  to  further  prosecution 
for  any  offence  arising  out  of  the  same  facts”.  The  words  “such 
conviction”  mean  a conviction  made  on  a charge  of  manslaughter 
where  the  jury  has  found  the  accused  not  guilty  of  manslaughter 
but  guilty  of  dangerous  driving. 

I propose  now  to  consider  the  case  at  bar  in  the  light  of 
my  observations  and  views  as  to  the  purpose  and  effect  of  s. 
951(3).  The  learned  trial  judge  in  his  charge  to  the  jury 
made  no  reference  whatsoever  to  that  subsection.  So  far  as 
appears  from  the  record,  the  jury  were  in  complete  ignorance 
when  they  were  considering  their  verdict  on  the  count  of 
manslaughter  that  on  that  count  they  had  the  power  to  find 
the  accused  not  guilty  of  motor  manslaughter  but  guilty  of 
dangerous  driving.  The  charge  of  motor  manslaughter  as  con- 
tained in  count  1 of  the  indictment  was  left  to  the  consideration 
of  the  jury  in  the  same  way  as  it  would  have  been  left  if  s.  951  (3) 
had  not  been  enacted. 

In  those  circumstances,  and  notwithstanding  my  view  that 
the  omission  of  the  learned  trial  judge  properly  to  instruct  the 
jury  in  respect  of  the  powers  created  and  given  to  them  by 
s.  951(3)  was  non-direction,  I am  of  the  opinion  that  when  the 
jury  were  considering  count  1 of  the  indictment  the  accused 
was  not  in  jeopardy  in  respect  of  dangerous  driving  with  which 
he  was  charged  in  count  2 of  the  same  indictment.  It  will  be 
observed  also  that  the  concluding  words  of  the  subsection  would 
not  be  a bar  to  a prosecution  for  dangerous  driving  arising  out 
of  the  same  facts  because  there  was  no  conviction  made  on  the 
count  charging  motor  manslaughter  within  the  scope  and  appli- 
cation of  the  subsection. 
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I think  that  the  question  in  controversy  may  be  considered 
from  another  viewpoint.  If  the  learned  trial  judge  had  in- 
structed the  jury,  as  in  my  opinion  he  should  have  done,  in 
respect  of  the  powers  contained  in  s.  951(3),  and  the  jury  had 
proceeded  to  reach  their  verdict  in  accordance  with  such  in- 
structions, they  would  have  considered  first  whether  or  not  the 
accused  was  guilty  of  motor  manslaughter.  If  they  were  satis- 
fied that  he  was  not  guilty  of  that  offence,  they  would  then 
have  considered  whether  he  was  guilty  or  not  guilty  of  the 
offence  of  dangerous  driving.  That  is  just  what  the  jury  did 
in  the  particular  circumstances  of  this  case. 

I add  this — that  I am  satisfied  that  the  non-direction  of  the 
learned  trial  judge  in  omitting  to  instruct  the  jury,  as  I have 
stated  he  should  have  done,  in  respect  of  the  powers  contained 
in  s.  951(3),  did  not  occasion  any  miscarriage  of  justice  in  the 
particular  circumstances,  but  on  the  contrary,  when  the  intention 
of  the  jury  as  disclosed  by  their  verdict  is  abundantly  plain,  it 
would  be  a miscarriage  of  justice  not  to  give  effect  to  it. 

I desire  to  make  certain  observations  in  respect  of  the 
matter  of  the  practice  of  joining  in  one  indictment  a count  for 
motor  manslaughter  and  a second  count  for  dangerous  driving. 
This  practice  appears  to  have  been  adopted  after  the  decision 
of  this  Court  in  Rex  v.  MacDonald,  supra.  The  purpose  of  the 
second  count  is  to  make  possible  a new  trial  on  a charge  of 
dangerous  driving  only  when  the  accused  has  been  charged  with 
motor  manslaughter  and  found  not  guilty  of  that  offence.  But, 
in  my  opinion,  it  is  not  proper  to  arraign  an  accused  person  and 
to  require  him  to  stand  trial  on  both  charges  at  the  same  time, 
because  on  the  charge  of  motor  manslaughter  he  can  be  and 
should  be  put  in  jeopardy  in  respect  of  the  offence  of  dangerous 
driving  contained  in  the  second  count.  He  should  not  be  in 
jeopardy  on  two  counts  in  respect  of  the  one  offence.  He  should 
not  be  arraigned  on  the  count  charging  dangerous  driving  until 
after  the  verdict  has  been  returned  on  the  count  charging  motor 
manslaughter  and  then  only  if  it  is  necessary  to  proceed  with 
a new  trial  in  respect  of  dangerous  driving. 

Counsel  for  the  appellant  argued  that  there  was  non-direction 
amounting  to  misdirection  in  the  charge  because  the  learned 
trial  judge  omitted  to  instruct  the  jury  that  if  they  had  a reason- 
able doubt  as  to  the  guilt  of  the  accused  they  must  find  a verdict 
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of  not  guilty.  Counsel  relies  in  support  of  his  argument  on 
Rex  V,  Arnold,  [1947]  O.R.  147,  87  C.C.C.  236,  3 C.R.  31,  [1947] 
2 D.L.R.  438.  In  that  case  there  were  a number  of  matters  of 
non-direction  and  misdirection  which  taken  together  were  suffi- 
cient in  the  opinion  of  the  Court  to  necessitate  a new  trial. 
I am  not  now  prepared  to  say  that  the  single  matter  of  non- 
direction relied  upon  in  this  case  would  alone  be  good  and  suffi- 
cient reason  to  set  aside  the  verdict  of  the  jury. 

Finally,  counsel  for  the  appellant  objects  to  the  proceedings 
at  trial  after  the  jury  first  returned  with  their  verdict  and  were 
polled  at  the  request  of  counsel  for  the  accused.  It  appeared  that 
one  juror  was  not  in  agreement  with  the  others  and  after  some 
discussion  between  the  learned  trial  judge  and  counsel,  in  the 
presence  of  the  jury,  the  learned  trial  judge  instructed  the  jury 
to  retire  and  give  further  consideration  to  their  verdict.  When 
the  jury  returned  with  their  verdict  they  were  again  polled  and 
were  in  agreement.  I think  that  the  objection  taken  by  counsel 
for  the  appellant  does  not  disclose  sufficient  reason  to  direct  a 
new  trial  and  that  this  ground  of  appeal  fails. 

I have  given  the  matter  of  sentence  much  anxious  thought. 
I am  not  satisfied  that  the  learned  trial  judge  erred  in  any 
principle  of  law  or  that  the  sentence  is  so  inappropriate  to  the 
circumstances  that  this  Court  should  interfere  with  it.  I would 
therefore  dismiss  the  appeal  from  sentence.  The  time  served  by 
the  appellant  pending  the  appeal  should  count  as  part  of  the 
term  of  imprisonment  under  his  sentence. 

Roach  J.A.: — ^The  indictment  against  the  accused  contained 
two  counts,  (1)  manslaughter  arising  out  of  the  operation  of  a 
motor  vehicle;  (2)  dangerous  driving,  under  s.  285(6)  of  The 
Criminal  Code.  The  accused  was  arraigned  on  both  counts, 
pleaded  not  guilty  to  each,  and  was  tried  on  the  two  counts  at 
the  same  time.  The  jury  returned  a verdict  of  “not  guilty  as 
to  Count  1 and  guilty  as  to  Count  2 with  recommendation  as  to 
leniency”.  The  learned  trial  judge  sentenced  the  accused  to  a 
term  of  four  months’  imprisonment.  This  is  an  appeal  against 
both  the  conviction  and  the  sentence. 

The  main  argument  against  the  conviction  was  that  the 
accused,  having  been  acquitted  on  count  1,  could  not  be  convicted 
on  count  2.  In  my  opinion,  effect  should  not  be  given  to  that 
argument. 
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The  offence  of  dangerous  driving  is  created  by  s.  285(6),  as 
enacted  by  1938,  c.  44,  s.  16,  which  is  as  follows: 

“Every  one  who  drives  a motor  vehicle  on  a street,  road, 
highway  or  other  public  place  recklessly,  or  in  a manner  which 
is  dangerous  to  the  public,  having  regard  to  all  the  circumstances 
of  the  case,  including  the  nature,  condition,  and  use  of  the  street, 
road,  highway  or  place,  and  the  amount  of  traffic  which  is 
actually  at  the  time,  or  which  might  reasonably  be  expected 
to  be,  on  such  street,  road,  highway  or  place,  shall  be  guilty  of 
an  offence  and  liable 

“(a)  upon  indictment  to  imprisonment  for  a term  not 
exceeding  two  years  or  to  a fine  not  exceeding  one  thousand 
dollars  or  to  both  such  imprisonment  and  fine;  or 

“(h)  on  summary  conviction  to  imprisonment  for  a term 
not  exceeding  three  months  or  to  a fine  not  exceeding  one 
hundred  dollars  or  to  both  such  imprisonment  and  fine.” 

Section  951(3),  as  re-enacted  by  1947,  c.  55,  s.  29,  provides 
that: 

“(3)  Upon  a charge  of  manslaughter  arising  out  of  the 
operation  of  a motor  vehicle  the  jury,  and  in  the  province  of 
Alberta  a judge  having  jurisdiction  and  sitting  without  a jury, 
if  satisfied  that  the  accused  is  not  guilty  of  manslaughter  but  is 
guilty  of  an  offence  under  subsection  six  of  section  two  hundred 
and  eighty-five  may  find  him  guilty  of  that  offence  and  such 
conviction  shall  be  a bar  to  further  prosecution  for  any  offence 
arising  out  of  the  same  facts.” 

The  offence  of  dangerous  driving  is  not  an  included  offence 
in  the  offence  of  manslaughter:  Rex  v.  Parker,  [1939]  O.R. 

531,  72  C.C.C.  216,  [1939]  4 D.L.R.  246;  Rex  v.  MacDonald, 
[1943]  O.R.  158,  79  C.C.C.  133,  [1943]  2 D.L.R.  640.  There  is 
therefore  no  inconsistency  in  a finding  by  a jury  that  an  accused 
is  not  guilty  of  manslaughter  but  is  guilty  of  dangerous  driving. 
Because  there  is  no  inconsistency  in  the  two  verdicts,  the  de- 
cision in  Rex  v.  Mondt,  [1933]  O.W.N.  101,  60  C.C.C.  273,  [1934] 

1 D.L.R.  382,  can  have  no  application  here. 

Section  856  of  The  Criminal  Code  authorizes  any  number  of 
counts  “for  any  offences  whatever”  being  joined  in  the  same 
indictment,  with  the  single  proviso  “that  to  a count  charging 
murder  no  count  charging  any  offence  other  than  murder  shall 
be  joined”. 
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Section  951(3)  does  not  prohibit  a count  charging  dangerous 
driving  being  joined  with  a count  charging  manslaughter.  The 
section  is  merely  permissive.  Parliament  intended  thereby  to 
give  to  a jury  a power  which  it  otherwise  would  not  have. 

Where  an  accused  is  being  tried  on  the  two  charges,  that  is, 
motor  manslaughter  and  dangerous  driving,  at  the  same  time, 
the  jury  has  the  power,  by  virtue  of  the  count  in  the  indictment 
charging  dangerous  driving,  to  return  a verdict  of  guilty  on  that 
count.  In  order  to  convict  the  accused  of  the  offence  of  danger- 
ous driving,  it  does  not  need  the  power  created  by  s.  951(3). 
Parliament  is  not  to  be  taken  as  giving  to  a jury  a power  it 
otherwise  has. 

The  argument  of  counsel  for  the  appellant  amounts  to  this: 
That  where  an  accused  is  being  tried  on  the  two  counts  at  the 
same  time  the  jury  has  the  power  created  by  s.  951(3)  to 
return  a verdict  of  guilty  of  dangerous  driving  on  the  man- 
slaughter count,  and  that  a blanket  verdict  of  not  guilty  on 
that  count  is  a verdict  of  not  guilty  of  any  offence  of  which  the 
jury  had  the  power  to  convict  on  that  count. 

The  fallacy  in  that  argument  is  almost  self-evident.  If  the 
jury  has  the  power  for  which  counsel  contends,  and  on  count  1 
should  return  a verdict  of  guilty  of  dangerous  driving,  then,  to 
be  consistent,  it  would  also  have  to  return  a verdict  of  guilty  on 
the  second  count,  and  in  that  event  the  accused  would  stand 
twice  convicted  for  the  same  offence.  Certainly  Parliament  did 
not  intend  that  result. 

Since  it  is  perfectly  proper  to  join  the  two  counts  in  the  one 
indictment,  and  because  the  accused  may  be  tried  on  those  two 
counts  at  the  same  time,  in  my  opinion,  it  necessarily  follows 
that  the  power  conferred  on  a jury  by  s.  951(3)  was  intended 
by  Parliament  as  a power  exercisable  by  a jury  only  where  the 
accused  is  being  tried  on  a manslaughter  charge  alone. 

The  trial  judge  did  not  instruct  the  jury  with  respect  to  s. 
951(3).  In  my  opinion,  it  would  not  only  have  been  superflu- 
ous for  him  to  do  so;  it  would  have  been  improper  and  could 
only  have  confused  the  jury  and  inevitably  have  resulted  in  the 
jury  finding  the  accused  guilty  of  dangerous  driving  on  both 
counts.  The  trial  judge  left  the  two  counts  to  the  jury  as 
charging  in  terms  separate  and  distinct  offences,  as  indeed 
they  are. 


454 


Ontario  Reports. 


[1952] 


It  was  the  duty  of  the  jury  to  well  and  truly  try  and  true 
deliverance  make  on  each  of  those  charges,  and  that  is  exactly 
what  the  jury  did. 

Although  the  course  followed  in  this  trial  is  permissible,  I 
must  say  that,  in  my  opinion,  the  preferable  course,  where  these 
two  counts  are  joined  in  the  one  indictment,  is  to  arraign  the 
accused  on  the  manslaughter  charge  only  and  try  him  on  that 
count  only.  If  he  should  be  convicted  of  dangerous  driving  on 
that  count,  then  the  Crown  may  apply  to  enter  a nolle  prosequi 
as  to  the  second  count.  If  the  jury  should,  on  count  1,  acquit 
the  accused  of  manslaughter  but  disagree  as  to  dangerous  driving 
then  the  Crown  may  proceed  and  the  accused  be  tried  on  count  2. 
That  is  the  purpose  to  be  served  by  joining  count  2 in  the 
original  indictment. 

The  next  argument  on  behalf  of  the  appellant  was  that  the 
jury  were  not  unanimous  in  their  verdict  on  count  2,  or  in  the 
alternative,  that  if  they  were  unanimous,  their  unanimity  was 
the  result  of  undue  pressure  by  the  trial  judge.  This  argument 
requires  a review  of  what  happened  when  the  jury  returned  to 
report  their  verdict. 

On  their  return,  the  jury  announced  verdicts  of  not  guilty 
on  count  1 and  “guilty  on  Count  2,  with  leniency  if  the  Court 
pleases”.  At  the  request  of  counsel  for  the  accused,  the  jury 
was  polled  and  with  respect  to  count  2 one  juror,  on  being  asked 
the  question  “How  do  you  find  the  accused  as  to  Count  2 — guilty 
or  not  guilty?”  answered:  “Not  guilty.”  When  the  rest  of  the 

jury  had  been  polled  some  discussion  followed  between  the  trial 
judge  and  the  jury  and  what  the  trial  judge  said  during  that 
discussion,  in  my  opinion,  certainly  did  not  amount  to  any  undue 
pressure  being  brought  to  bear  on  the  jury.  He  simply  reminded 
them  that  he  had  previously  instructed  them  that  in  whatever 
verdict  they  returned  they  had  to  be  unanimous.  He  then  sent 
them  back  to  their  jurors’  room  to  consider  further  their  verdict 
on  count  2.  .That  procedure  was  proper.  In  a very  short  time 
the  jury  returned  and  again  announced  their  verdict  of  guilty 
on  the  second  count  with  a recommendation  for  leniency  and  on 
again  being  polled,  each  of  them  announced  his  verdict  on  that 
count  as  “guilty”.  It  is  plain  to  me  that  the  juror  who,  on  the 
first  poll,  seemed  to  be  dissenting  from  the  others,  was  confused 
because  of  the  form  of  the  question  which  was  put  to  the  jurors, 
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namely:  “Do  you  find  the  accused  guilty  or  not  guilty?”  It 

did  not  include  a recommendation  for  leniency. 

It  was  next  argued  that  the  trial  judge  had  omitted  to  tell 
the  jury  that  if  they  had  a reasonable  doubt  as  to  the  prisoner’s 
guilt  they  must  acquit  him.  The  simple  answer  to  that  argument 
is  that  the  learned  trial  judge  did  not  omit  so  to  instruct  the 
jury.  I quote  the  following  from  his  charge : 

“The  second  general  proposition  that  you  should  keep  in 
mind  in  dealing  with  this  case  is  this,  that  the  burden  of  proof 
in  this  case  is  on  the  Crown.  It  is  on  the  Crown  at  the  beginning 
of  the  case;  it  is  on  the  Crown  at  the  end  of  the  case.  That 
means  that  the  Crown  has  to  satisfy  you  as  a jury  that  the 
accused  is  guilty  as  charged  beyond  a reasonable  doubt.” 

The  trial  judge  then  instructed  the  jury  as  to  what  is  meant 
by  a reasonable  doubt,  pointing  out  that  it  means  that  the  jury 
must  be  satisfied  as  to  the  prisoner’s  guilt  to  the  point  of  a moral 
certainty  and  he  continued: 

“You  must  have  in  your  mind,  an  abiding  conviction  amount- 
ing to  a moral  certainty  as  to  guilt  before  you  are  free  from  a 
reasonable  doubt.  That  does  not  mean  that  every  conceivable 
kind  of  doubt  has  to  be  removed  from  your  mind  before  you  can 
find  guilt.  You  must  go  as  far  as  moral  certainty,  but  there  are 
very  few  propositions  in  this  world  that  require  to  be  proved  by 
human  evidence  that  are  susceptible  of  absolute  proof.  The 
Crown  does  not  have  to  prove  an  absolute  certainty,  but  it  has 
to  prove  a moral  certainty,  and  that  is  the  degree  of  certainty 
that  you  must  reach  before  you  can  find  guilt.” 

Near  the  conclusion  of  his  charge,  the  learned  trial  judge 
said  this: 

“May  I just  outline  to  you  what  your  possible  verdicts  are: 
On  the  first  count — that  is,  manslaughter — you  may  find  guilty 
or  not  guilty  of  manslaughter,  and  if  you  find  the  accused  not 
guilty  of  manslaughter  then  go  on  to  consider  the  second  count 
and  of  course  your  verdict  there  may  be  guilty  or  not  guilty  of 
dangerous  driving.” 

In  my  opinion,  that  charge  was  adequate. 

In  support  of  this  particular  argument  counsel  for  the  appel- 
lant relied  upon  what  was  said  by  this  Court  in  Rex  v.  Arnold, 
[1947]  O.R.  147,  87  C.C.C.  236,  3 C.R.  31,  [1947]  2 D.L.R.  438. 
I was  a member  of  the  Court  that  decided  that  appeal.  In  view 
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of  arguments  that  I have  since  heard  in  this  Court  in  subsequent 
cases,  including  the  instant  case,  what  this  Court  there  said  has 
been  given  an  interpretation  which,  speaking  for  myself,  was 
not  intended.  All  that  this  Court  intended  by  what  it  said  was 
this,  that  it  is  always  incumbent  on  a trial  judge  to  make  it 
plain  to  the  jury  that  if  they  have  a reasonable  doubt  as  to  the 
guilt  of  the  accused  they  must  find  him  not  guilty.  It  was  not 
laying  down  any  particular  language  by  which  that  instruction 
must  be  given  or  the  place  during  the  course  of  the  trial  judge’s 
charge  at  which  it  ought  to  be  given.  The  cases  referred  to  by 
this  Court  in  Rex  v.  Arnold,  namely,  Rex  v.  Costello,  [1932] 
O.R.  213,  58  C.C.C.  3,  [1932]  2 D.L.R.  410,  and  Rex  v.  Labine, 
[1937]  3 W.W.R.  241,  69  C.C.C.  151,  [1937]  4 D.L.R.  284,  de- 
cided just  that.  Where,  as  here,  the  trial  judge  instructs  the 
jury  that  there  are  only  two  possible  verdicts — one  guilty,  the 
other  not  guilty — and  that  the  jury  can  return  a verdict  of  guilty 
only  if  and  when  they  are  satisfied  as  to  the  prisoner’s  guilt 
beyond  a reasonable  doubt,  the  jury,  in  my  opinion  would 
clearly  understand  that  if  they  had  a reasonable  doubt  on  all  the 
evidence,  then  their  duty  would  be  to  find  the  accused  not  guilty. 

There  remains  only  the  question  of  sentence.  I have  given 
that  question  anxious  consideration  and  have  concluded  that  this 
Court  should  not  interfere  with  the  sentence. 

I would  therefore  dismiss  the  appeal  against  both  conviction 
and  sentence. 

Appeal  dismissed. 

Note:  Bowlby  J.A.,  who  also  heard  this  appeal,  died  before 

judgment  was  delivered.  Judgment  was  delivered  by  the  re- 
maining judges  of  the  Court  under  s.  9(3)  of  The  Judicature 
Act,  R.S.O.  1950,  c.  190. 

Solicitors  for  the  appellant:  Brooks^  Cromarty  d Baker, 
Welland. 
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[COURT  OF  APPEAL.] 

The  City  of  London  v*  Wright  Flowers  Limited* 

Taxation — Municipal  Business  Assessment — Nature  of  Business  Carried 
on  by  Taxpayer — Whether  Assessable  as  ‘^florist”  or  Exempt  as 
‘^market  gardener"'  or  ^‘nurseryman”  — Questions  of  Fact  — The 
Assessment  Act,  R.S.0. 1950,  c.  24,  s.  6(1),  (9). 

The  defendant  carried  on  business  in  the  city  of  London  and  was 
assessed  by  the  plaintitf  corporation  for  business  tax  as  a “florist’’. 
The  defendant  disputed  liability,  alleging  that  its  business  was  that 
of  a market  gardener  or  nurseryman,  and  that  it  was  exempt  under 
what  is  now  s.  6(9)  of  The  Assessment  Act. 

Held,  by  the  trial  judge,  the  defendant  was  liable  to  assessment.  The 
predominant  part  of  its  business  was  that  of  growing  flowers  and 
potted  plants  and  selling  them  at  wholesale,  and  that  would  not 
ordinarily  be  regarded  as  a “market  garden”  or  “nursery”  business, 
but  rather  as  the  business  of  a wholesale  florist  as  that  term  was 
used  in  the  trade.  Ex  parte  Hammond;  In  re  Hammond  (1844),  14 
L.J.  Bey.  14;  Purser  v.  The  Local  Board  of  Health  for  the  District  of 
Worthing  (1887),  18  Q.B.D.  818;  Lowther  v.  Clifford,  [1927]  1 K.B. 
130,  considered. 

Held,  on  appeal,  the  appeal  must  be  dismissed.  The  trial  judge’s  flnd- 
ings  were  essentially  flndings  of  fact,  although  it  was  necessary  for 
their  determination  to  decide  the  proper  meaning  of  the  terms 
“market  garden”  and  “nursery”  as  used  in  the  subsection.  Girls" 
Public  Day  School  Trust,  Limited  v.  Ereaut,  [1931]  A.C.  12;  Re  the 
Jurisdiction  of  The  Tariff  Board  of  Canada,  [1934]  S.C.R.  538  at  548, 
applied.  The  trial  judge  reached  his  conclusion  on  a consideration 
of  the  facts  in  evidence  before  him,  and  the  Court  of  Appeal  could 
not  say  that  he  was  wrong  in  that  conclusion. 

An  appeal  by  the  defendant  from  the  judgment  of  MacRae 
Co.  Ct.  J.,  infra,  in  an  action  to  recover  business  tax. 

13th  November  1950.  The  action  was  tried  by  MacRae  Co. 
Ct.  J.  without  a jury  at  London. 

H.  R.  Davidson,  K.C.,  for  the  plaintiff. 

D.  M.  Egener,  for  the  defendant. 

14th  February  1951.  MacRae  Co.  Ct.  J.: — This  is  an  action 
for  business  taxes  which  the. plaintiff  corporation  claims  are 
outstanding  and  unpaid  on  the  rolls  of  the  collector  of  the  cor- 
poration for  the  years  1947  to  1950  inclusive  and  which  with 
interest  to  September  1950  amount  to  $511.45.  The  defendant 
was  assessed  for  business  assessment  in  the  amount  of  $2,700 
for  each  year.  It  is  assessed  on  the  plaintiff’s  rolls  as  “Florist”. 
The  defendant  denies  that  it  carried  on  business  “solely  as  a 
florist”,  and  pleads  that  “it  carries  on  business  in  the  City  of 
London  as  market  gardeners,  nurserymen  and  horticulturists”. 
It  pleads  that  as  the  occupant  of  “a  farm  market  garden  or 
nursery”  it  is  not  liable  to  assessment  for  business  tax. 
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The  plaintiff  put  in  certified  copies  of  extracts  from  the  tax 
rolls  for  each  of  the  years  for  which  tax  is  claimed  and  there 
is  no  dispute  as  to  the  actual  amount  of  tax.  The  question  for 
consideration  is  whether,  the  defendant  is  subject  to  business 
tax  assessment. 

The  defendant  is  a private  company  empowered  by  its  char- 
ter: “(a)  To  carry  on  the  business  of  wholesale  and  retail 
flower,  fruit,  vegetable  and  nursery  stock  merchants,  brokers, 
importers,  exporters,  producers,  distributors,  commission  agents 
and  general  agents;  and  (b)  To  import,  export,  produce,  buy, 
sell,  manufacture  and  deal  in  all  kinds  of  china  and  glassware, 
crockery  and  utensils,  ornaments,  bric-a-brac,  notions,  novelties 
and  fancy  articles  and  specialties  of  every  kind.” 

It  carries  on  business  at  800  Oxford  Street,  where  it  has 
greenhouses  and  a considerable  area  of  unbuilt-on  land  which 
is  used  in  connection  with  its  operations.  The  assessment  com- 
missioner says  that  the  assessments  include  only  that  portion 
of  the  property  comprising  greenhouses  and  the  land  upon  which 
they  are  erected;  no  part  of  the  lands  unoccupied  by  buildings 
is  included  in  the  business  assessment.  There  are  13  green- 
houses, all  under  glass,  a boiler-room,  a work-room,  a potting- 
house  and  an  office.  Mr.  Wright,  the  president,  said  that  about 
70  per  cent,  of  the  greenhouse  capacity  was  devoted  during  the 
years  in  question  to  cut  flowers  and  that  the  rest  would  be  used 
at  the  time  of  the  trial  for  potted  plants. 

Mr.  Wright  prepared  an  aneilysis  of  sales  for  the  period. 
According  to  this  the  company  raises  or  grows  tomatoes,  cab- 
bage and  onion  plants,  nursery  stock,  plants  for  outside  planting 
and  house  plants  and  cut  bloom.  He  included  under  the  heading 
of  “nursery  stock”  sales  of  cut  flowers.  Counsel  for  the  defend- 
ant conceded  that  the  largest  portion  of  the  defendant’s  busi- 
ness consisted  of  the  growing  and  sale  of  cut  flowers  and  potted 
plants. 

Tomatoes  are  grown  inside  for  fruit  and  shipped  in  baskets 
to  the  Toronto  market,  where  they  are  disposed  of  through 
commission  agents.  Tomato,  cabbage  and  onion  plants  are 
started  in  the  greenhouses  and  later  moved  out  to  cold  frames. 
Only  plants  for  outside  planting  are  used  for  this  purpose.  The 
house  plants  and  cut  blooms  are  not  used  outside,  being  sold 
entirely  for  house  use.  These  plants,  Mr.  Wright  said,  are 
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brought  to  maturity  by  the  company  and  sold  when  blooming, 
wholesale,  to  retailers. 

The  company’s  products  are  sold  wholesale  almost  entirely 
to  retail  flower  stores  and  other  greenhouses.  A large  quantity 
of  plants  is  sold  under  contract  to  the  Canadian  Paciflc  Railway 
Company. 

Mr.  Wright  said  that  cut  flowers  were  included  under  nursery 
stock  and  that  this  was  the  “common  way”  to  describe  them 
in  the  trade.  Whatever  may  be  the  practice  or  custom  in  the 
trade,  I think  that  in  considering  the  question  in  issue  here, 
sales  of  cut  flowers  and  potted  plants  are  not  properly  included 
under  the  heading  “nursery  stock”.  It  was  held  in  Bradshaw 
V.  Minister  of  Customs  and  Excise^  [1928]  S.C.R.  54,  [1929]  2 
D.L.R.  352,  that  sales  by  florists  of  cut  flowers  and  potted  plants 
were  not  exempt  from  sales  tax  because  they  did  not  come 
within  the  expression  “nursery  stock”. 

The  plaintiff  submits  that  the  bulk  of  the  defendant’s  busi- 
ness is  in  the  wholesaling  of  cut  flowers  and  those  plants  which 
are  potted  and  brought  to  maturity  for  immediate  enjoyment 
and  not  for  replanting.  Mr.  Davidson  argued  that  the  correct 
description  of  the  defendant’s  business  is  that  of  a “wholesale 
florist”.  Mr.  Egener  submitted  that  if  it  were  admitted  that 
the  defendant  was  a florist,  such  a business  would  be  included 
under  either  a nursery  or  a market  garden. 

Section  8(1)  (7c)  of  The  Assessment  Act,  R.S.O.  1937,  c.  272, 
[now  s.  6(1)  (m)  of  R.S.O.  1950,  c.  24]  provides  that  “any 
business  not  before  in  this  section  or  in  clause  (Z)  specially  men- 
tioned [shall  be  assessed  for  business  assessment]  for  a sum  equal 
to  twenty-flve  per  centum  of  the  assessed  value”,  and  subs.  9 of  s. 
8,  as  amended  by  1940,  c.  1,  s.  2,  and  1948,  c.  5,  s.  1(2)  [now  s.  6 
(9)]  provides  that:  “No  person  occupying  or  using  land  as  a 
rooming  house,  farm,  market  garden  or  nursery  shall  be  liable 
to  business  assessment  in  respect  of  such  land.” 

The  question  whether  a florist,  that  is,  one  growing  and 
selling  by  wholesale  cut  flowers,  is  exempt  from  assessment  for 
business  assessment  as  being  included  in  the  designation  of  a 
“market  garden”  or  a “nursery”  was  considered  by  the  Ontario 
Municipal  Board  in  an  appeal,  Quance  v.  Thomas  A.  Ivey  <&  Sons 
Limited^  judgment  in  which  was  delivered  on  3rd  March  1949. 
This  was  an  appeal  by  Quance,  county  assessor  for  the  County 
of  Norfolk,  from  the  decision  of  His  Honour  Judge  Brickenden, 
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finding  the  respondents  exempt  from  business  assessment.  The 
facts  were  stated  to  be  as  follows:  “The  respondents  own  and 

operate  a farm  within  the  town  of  Port  Dover,  on  part  of  which 
they  have  erected  large  greenhouses.  John  T.  Ivey,  the  vice- 
president  of  the  company,  stated  that  they  sell  mostly  by 
wholesale  and  their  business  consists  of  the  sale  of  cut  flowers, 
87.5  per  cent.,  nursery  stock  3 per  cent.,  and  fertilizer,  stakes, 
etc.,  which  he  called  ‘side  lines’,  9.5  per  cent.  He  said  that  the 
company  is  known  to  the  trade  as  ‘wholesale  florists’  and  they 
do  not  pay  workmen’s  compensation  because  they  are  classed 
as  agriculturists  or  horticulturists.  They  have  not  for  several 
years  grown  tomatoes  or  other  vegetables  for  sale.  They  sell 
only  cut  flowers  to  the  retail  trade.”  In  the  Ivey  case  nothing 
edible  was  raised  for  sale.  Its  sales  of  nursery  stock  were 
small,  only  3 per  cent,  of  the  company’s  business.  Its  main 
business  was  the  raising  and  sale  of  cut  flowers,  which  accounted 
for  87.5  per  cent,  of  the  1948  business. 

At  p.  5 of  the  reasons  for  judgment  of  the  Board  it  is  stated : 
“The  Board  is  of  opinion  that  this  plant  is  not  a ‘nursery’  as 
referred  to  in  the  statute.  The  main  business  of  the  respondent 
is  not  the  rearing  of  shrubs  and  plants  either  for  the  trans- 
plantation or  sale  of  those  shrubs  or  plants — its  main  business 
is  the  sale  of  cut  flowers.”  With  this  statement  I,  with  respect, 
agree. 

While  the  Wright  company  does  raise  and  sell  nursery  stock, 
this  branch  is  not  the  main  business  of  the  company.  As  in 
the  Ivey  case,  its  main  business  is  the  raising  and  sale,  whole- 
sale, of  cut  flowers.  I find,  therefore,  that  the  business  operated 
by  the  Wright  company  is  not  a “nursery”. 

The  remaining  question  for  consideration  is  whether  the 
defendant’s  business  is  that  of  a “market  garden”  or  included 
in  the  designation  “market  garden”.  The  question  was  con- 
sidered in  the  Ivey  appeal  and  a number  of  authorities  were 
considered. 

The  Assessment  Act  does  not  define  a “market  garden”. 

The  Shorter  Oxford  English  Dictionary  defines  market 
garden  as  “a  piece  of  land  on  which  vegetables  are  grown  for 
the  market”;  the  word  “market”  is  defined  as:  “1.  The  meeting 
together  of  people  for  the  purchase  and  sale  of  provisions  or 
live  stock,  publicly  exposed,  at  a fixed  time  and  place;  the  time 
of  this;  also,  the  company  assembled.  2.  Law.  The  privilege 
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granted  to  the  lord  of  a manor,  a municipality  or  other  body, 
to  establish  a meeting  of  persons  to  buy  and  sell.  3.  An  open 
space  or  covered  building  in  wliich  cattle,  provisions,  etc.  are 
exposed  for  sale;  a market-place,  market-house.  4.  The  action 
or  business  of  buying  and  selling;  a purchase  or  sale  ... 

The  Century  Dictionary  and  Cyclopedia  defines  market  in 
part  as:  'Tn  Eng.  Law:  (a)  the  franchise  or  liberty  granted 

to  or  enjoyed  by  a municipality  or  other  body  to  establish  a 
place,  usually  in  an  open  space,  for  the  meeting  of  people  to 
buy  and  sell  under  prescribed  conditions,  (b)  The  assemblage 
of  buyers  and  sellers  on  the  day  and  within  the  hours  appointed.’' 

The  Imperial  Dictionary  defines  a market  garden  as  “a  gar- 
den in  which  vegetables  and  fruits  are  raised  for  the  market.” 

The  Concise  English  Dictionary  is  said  to  define  “market 
garden”  as  a garden  in  which  vegetables  and  fruits  are  raised 
for  the  market,  a definition  similar  to  that  contained  in  the 
Imperial  Dictionary. 

The  term  “market  gardener”  as  contained  in  The  Bankruptcy 
Amendment  Act,  5 & 6 Viet.,  c.  122,  s.  10,  was  considered  in 
Ex  parte  Hammond;  In  re  Hammond  (1844),  14  L.J.  Bey.  14. 
The  question  for  decision  was  whether  the  bankrupt  was  a 
farmer  or  a market  gardener.  He  grew  in  open  fields  peas  and 
young  potatoes  and  sent  them  daily  to  salesmen  in  London.  It 
was  held  that  he  was  not  a market  gardener  within  the  mean- 
ing of  the  Act.  Sir  J.  L.  Knight  Bruce  in  giving  judgment  said: 
“To  give  an  exact  definition  of  a market  gardener  within  the 
meaning  of  the  Act  of  5 & 6 Viet.,  c.  122,  may  be  difficult  and 
I do  not  undertake  to  do  it.  It  may,  however,  be  easy  to  say 
what  is  not  a market  gardener  within  the  meaning  of  the  act. 
I am  satisfied  on  the  evidence  before  me  that  this  person  was 
a farmer;  and  that  he  was  not,  within  the  just  and  reasonable 
construction  of  this  act,  a market  gardener.”  It  is  interesting 
to  note  that  in  the  argument  one  of  the  counsel  asked:  “What 

is  the  test  of  a market  gardener?”  And  he  answered  his  ques- 
tion as  follows:  “The  growing  and  raising  vegetables  for  the 

table,  and  sending  them  regularly  to  market.” 

In  Purser  v.  The  Local  Board  of  Health  for  the  District  of 
Worthing  (1887),  18  Q.B.D.  818,  the  words  “land  used  as  market 
gardens  or  nursery  grounds”  as  used  in  The  Public  Health  Act, 
were  considered.  It  is  stated  at  p.  818:  “The  appellant  was 

a grower  of  fruit,  vegetables  and  fiowers  at  Worthing,  and 
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described  himself  and  was  commonly  known  as  a market  gar- 
dener and  nurseryman.  He  was  the  owner  and  occupier  of  a 
piece  of  land  ...  on  which  sixteen  glasshouses  or  greenhouses 
of  various  sizes  were  erected;  the  houses  were  used  by  the 
appellant  for  the  purpose  of  growing  tomatoes,  cucumbers  and 
grapes,  and  to  a smaller  extent  other  vegetables,  for  the  purpose 
of  sale.  The  plants  and  crops  grown  therein  were  watered  and 
heated  by  artificial  means  and  grown  upon  soil  placed  upon 
prepared  beds  inside  the  houses,  and  matured  much  earlier  than 
in  the  open  ground.”  At  pp.  820-1  Day  J.  said  in  part:  “ . . . 

it  is  used  for  gardening,  that  is,  for  the  production  of  fruit  and 
vegetables  on  a more  or  less  small  scale,  as  distinguished  from 
agricultural  use  on  a large  scale;  and  in  my  judgment  it  is  a 
market  garden.  It  is  very  difficult  to  define  the  distinction  in 
these  cases;  but  this  ground  is  clearly  used,  not  as  a farm,  but 
for  the  growing  of  those  products  for  which  market  gardens 
and  nursery  grounds  are  ordinarily  used.  It  is  said  that  it  is 
not  a market  garden  because  the  bulk  of  it  is  under  glass;  but 
I fail  to  see  the  distinction;  in  my  opinion  a garden  is  not  the 
less  a garden  because  it  is  effectually  protected  by  glass  against 
the  weather  or  by  high  walls  against  the  wind;  and  this  par- 
ticular ground  is  used  as  a garden  for  trade  purposes  and  not 
merely,  like  a gentleman’s  garden,  for  pleasure.  It  is  a garden 
whether  it  contains  one  greenhouse  or  twelve.”  On  appeal  Lord 
Esher  M.R.  said  at  p.  822:  “I  am  of  opinion  that  the  judgment 
of  the  Queen’s  Bench  Division  must  be  affirmed  upon  the  grounds 
stated  by  the  learned  judges.  There  can  be  no  doubt  that  the 
respondent  used  the  whole  of  this  plot  of  land  as  a market 
garden — for  the  purpose  of  growing  fruits  and  vegetables  for 
sale.  I think  that  the  land  is  not  the  less  used  as  a market 
garden  because  these  glass  houses  have  been  placed  upon  it.” 
In  Lowther  v.  Clifford^  [1927]  1 K.B.  130  at  140-1,  Scrutton 
L.J.  said:  “To  deal  with  this  point,  it  is  first  necessary  that 

the  land,  the  subject  of  the  tenancy,  should  be  a 'holding’  within 
the  Act  of  1923.  It  will  be  such  a holding,  if  it  is  'in  whole  or 
in  part  cultivated  as  a market  garden.’  The  judge  below  has 
found  it  is  not  such  a holding,  as  it  is  really  a 'plum  orchard’. 
I am  unable  to  take  this  view.  The  produce  of  the  trees  and 
the  crops  of  vegetables  grown  under  them  are  sent  regularly 
to  Covent  Garden  Market  for  sale,  and  the  land  seems  used 
substantially  for  no  other  purpose.  The  use  of  the  land  is  to 
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grow  fruit,  vegetables  and  flowers  for  market;  it  seems  to  be 
essentially  a market  garden.”  At  p.  137  Lord  Hanworth  M.R. 
said:  “The  land  is,  in  my  judgment,  within  the  deflnition  of  a 

market  garden  in  s.  57.  It  was  cultivated  ‘wholly  or  mainly’ 
in  order  that  all  the  crops  upon  it  might  be  sold  in  the  course 
of  trade  or  business  in  the  Covent  Garden  Market  and  the  crops 
included  fruit  and  some  of  those  specifled  in  the  Third  Schedule 
— rhubarb  particularly  forming  a large  part  of  the  plants 
grown.”  It  is  to  be  noted  that  in  the  above  case  the  crops  were 
sold  on  the  Covent  Garden  Market  and  included  fruits,  vegetables 
and  flowers. 

In  the  Shorter  Oxford  English  Dictionary  “Florist”  is  deflned 
as:  “One  who  cultivates  flowers;  one  skilled  in  knowledge  of 

flowering  plants;  also,  one  who  deals  in  flowers.” 

Counsel  for  the  plaintiff  concedes  that  if  the  defendant  grew 
only  tomatoes,  the  business  might  be  that  of  a market  gardener. 
He  submits,  however,  that  the  chief  or  preponderating  business 
of  the  defendant  is  an  extensive  trade  in  cut  flowers  and  potted 
plants,  and  that  it  follows  from  this  that  the  growth  of  tomatoes 
is  so  small  that  it  does  not  affect  the  matter. 

Counsel  for  the  plaintiff  further  submits  that  the  taxing 
words  in  s.  8 are  clear  and  that  the  exemptions  contained  in 
subs.  9 must  be  strictly  construed,  citing  Edmonton  National 
System  of  Baking,  Limited  v.  The  Minister  of  National  Revenue, 
[1947]  Ex.  C.R.  231,  [1947]  C.T.C.  169,  [1947]  4 D.L.R.  344 
{suh  nom.  National  System  of  Baking  Ltd.  v.  Minister  of  National 
Revenue) . 

It  would  appear,  as  stated  by  the  Board  in  the  Ivey  case, 
that  “the  burden  of  proof  is  on  the  respondent  to  show  that  it 
comes  within  the  exception” ; that  the  exemption  must  be  strictly 
construed,  and  that  the  defendant,  to  have  the  advantage  of 
the  exemption,  must  bring  itself  clearly  within  it. 

What  test  is  to  be  applied  to  ascertain  whether  the  business 
of  the  defendant  comes  within  the  designation  of  “market  gar- 
dener”? It  seems  that  the  existence  of  greenhouses  does  not 
take  the  premises  outside  the  category  of  a market  garden: 
Purser  v.  The  Local  Board  of  Health  for  the  District  of  Wor- 
thing, supra.  In  Lowther  v.  Clifford,  supra,  it  was  said:  “The 
use  of  the  land  is  to  grow  fruit,  vegetables  and  flowers  for 
market;  it  seems  to  be  essentially  a market  garden.”  The 
dictionary  definitions  define  a “market  garden”  as  one  in  which 
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vegetables  and  fruits  are  raised  or  grown  for  the  market.  That 
is  the  meaning  given  by  counsel  in  the  Hammond  case^  supra, 
in  1844.  I think  that  the  selling  on  a market  cannot  be  dis- 
regarded in  deciding  whether  a business  comes  within  the  desig- 
nation of  a “market  garden”. 

Would  one  ordinarily  regard  the  preponderating  portion  of 
the  defendant’s  business,  that  is,  that  of  growing  and  selling 
at  wholesale  cut  flowers  and  potted  plants,  as  a “market  gar- 
den”? I think  not.  It  would  be  regarded  as  that  of  a wholesale 
florist  as  it  is  known  in  the  trade. 

In  my  opinion  the  defendant’s  business  is  not  included  in 
the  designation  of  a “market  garden”. 

The  defendant  not  having  brought  itself  within  the  desig- 
nation of  a “market  garden  or  nursery”,  it  follows  that  the 
assessments  made  by  the  corporation  are  valid. 

There  will  be  judgment  for  the  plaintiff  against  the  defend- 
ant for  the  amount  claimed  for  taxes  with  interest.  The  plain- 
tiff is  entitled  to  its  costs. 

Judgment  for  plaintiff. 

25th  October  1951.  The  appeal  was  heard  by  Robertson 
C. J.O.  and  Aylesworth  and  Mackay  JJ.A. 

D.  M.  Egener,  for  the  defendant,  appellant:  There  is  no 

definition  in  The  Assessment  Act,  now  R.S.O.  1950,  c.  24,  of  the 
words  “farm,  market  garden  or  nursery”  as  used  in  what  is 
now  s.  6(9)  (s.  8(9)  of  R.S.O.  1937,  c.  272).  Although  the 
subsection  was  first  enacted  in  1904  by  c.  23,  s.  10(6),  there 
have  been  no  reported  cases  under  it. 

We  grow  garden  produce  of  all  kinds,  but  principally  flowers 
and  potted  plants.  Sales  are  largely  to  retailers  and  to  other 
greenhouses.  The  whole  point  of  the  appeal  is  whether  our  oper- 
ations are  such  as  to  bring  us  within  the  exemption.  [Ayles- 
worth J. A. : Do  you  claim  to  operate  a farm,  a market  garden  or 
a nursery?]  We  are  either  a market  garden  or  a nursery.  These 
two  terms  are  often  used  interchangeably.  The  distinction  is 
in  the  method  of  production.  A market  garden  often  uses 
nursery  buildings  to  start  tender  plants  before  planting  them  out. 

We  were  assessed  as  a “florist”.  This  word  is  defined  by  the 
Shorter  Oxford  English  Dictionary  as:  “One  who  grows  flowers; 
one  skilled  in  knowledge  of  flowering  plants;  also,  one  who  deals 
in  flowers.”  The  business  of  cultivating  flowers  is  included  in 
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the  business  of  a nursery  or  a market  garden.  [Robertson 
C.J.O.:  Did  the  trial  judge  not  find  that  the  principal  occupa- 

tion of  your  client  was  growing  plants  for  sale?]  Yes.  [Robert- 
son C.J.O.:  That  seems  to  be  the  business  of  a florist.]  That 
was  a large  part  of  our  business  in  dollar  volume.  [Robertson 
C.J.O.:  Then  why  do  you  not  come  within  s.  6(3),  which  pro- 
vides that  if  more  than  one  business  is  carried  on  the  larger 
one  predominates?]  I contend  that  these  flowers  are  produced 
by  a nurseryman.  The  evidence  is  that  66  per  cent,  of  the  busi- 
ness is  nursery  blooms,  14  per  cent,  vegetables,  14  per  cent, 
house  plants  and  6 per  cent,  plants  for  outside  planting. 

It  is  difficult  to  distinguish  one  unit  of  our  premises  from 
another  solely  by  reason  of  the  fact  that  the  greenhouses  are 
on  one  part  of  the  land.  The  whole  production  is  based  upon 
the  use  of  both  the  greenhouses  and  the  land  outside:  Bomford 
V.  Osborne,  [1942]  A.C.  14,  [1941]  2 All  E.R.  426;  Purser  v. 
The  Local  Board  of  Health  for  the  District  of  Worthing  (1887), 
18  Q.B.D.  818  at  820. 

The  term  “market  garden’'  means  a garden  where  produce 
is  grown  for  sale,  as  distinguished  from  a private  garden  where 
the  owner  uses  the  produce  himself.  [Robertson  C. J.O.  : If  an 
individual  had  a small  garden  and  sold  some  of  the  flowers, 
would  that  exempt  the  whole  property?]  Only  the  part  covered 
by  the  garden:  Bickerdike  v.  Lucy,  [1920]  1 K.B.  707;  Grewar 
V.  Yeaman,  [1915-16]  S.C.  764.  A florist  is  one  who  resells 
flowers;  a market  gardener  and  a nurseryman  may  cultivate 
flowers  and  not  be  a florist.  The  Imperial  Dictionary,  vol.  3, 
p.  282,  defines  a nursery  as  a place  where  vegetables,  flowers, 
plants  and  trees  are  raised  from  seed  or  otherwise  in  order  to 
be  sold.  I rely  also  on  the  definitions  contained  in  Chambers’s 
Encyclopaedia,  1950  ed.,  vol.  10,  p.  131  (s.v.  “nursery  gardens”); 
vol.  5,  p.  739  (s.v.  “floriculture”);  also  The  World  and  British 
Empire  Dictionary,  vol.  6,  p.  3104.  In  Roberts  v.  Barter;  Roberts 
V.  Williamson  (1944),  60  T.L.R.  560,  the  only  crop  grown  was 
watercress,  and  it  was  held  that  the  intense  cultivation  of  this 
crop  characterized  the  business  as  a nursery.  I refer  also  to 
Lowther  v.  Clifford,  [1927]  1 K.B.  130. 

Since  this  is  a taxing  statute,  any  doubt  should  be  resolved 
in  our  favour. 

H.  R.  Davidson,  K.C.,  for  the  plaintiff,  respondent:  I rely 

on  what  is  now  s.  6(3)  of  The  Assessment  Act,  which  deals  with 
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the  carrying  on  of  more  than  one  business  in  the  same  premises. 
The  appellant  must  bring  itself  strictly  within  the  exemption 
claimed,  and  there  is  no  rule  requiring  strict  construction  of  a 
taxing  statute:  Edmonton  National  System  of  Baking  Limited 
V.  The  Minister  of  National  Revenue,  [1947]  Ex.  C.R.  231,  [1947] 
C.T.C.  169,  [1947]  4 D.L.R.  344  {sub  nom.  National  System  of 
Baking  Ltd.  v.  Minister  of  National  Revenue) . 

Purser  v.  The  Local  Board  of  Health  for  the  District  of 
Worthing,  supra,  dealt  with  the  growing  of  vegetables  and 
grapes;  there  was  no  reference  to  flowers,  nor  was  there  in 
Bomford  v.  Osborne,  supra,  while  in  Lowther  v.  Clifford,  supra, 
the  land  was  planted  with  fruit  trees.  In  Bickersdike  v.  Lucy, 
supra,  the  report  again  refers  to  vegetables  and  fruits,  but  not 
to  flowers. 

The  test  of  a market  gardener  is  whether  the  produce  is  sold 
on  a market.  The  appellant  is  a wholesaler  who  circulates  a list 
of  prices  to  retailers. 

Roberts  v.  Barter;  Roberts  v.  Williamson,  supra,  is  of  no 
assistance  to  the  appellant,  since  the  Act  there  considered 
referred  to  a nursery  or  garden,  and  the  judgment  simply  held 
that  the  business  fell  within  that  Act.  In  Bradshaw  v.  Minister 
of  Customs  and  Excise,  [1928]  S.C.R.  54,  [1928]  2 D.L.R.  352, 
it  was  held  that  cut  flowers  could  not  be  included  in  “nursery 
stock”.  The  preponderating  sales  of  this  appellant  are  of  chry- 
santhemums, snapdragons  and  carnations. 

I know  of  only  one  case  where  the  word  “florist”  has  been 
judicially  considered,  and  that  is  Doran  v.  Crenshaw  (1933),  61 
S.W.  (2d)  469,  where  the  word  was  held  to  be  limited  to  retail 
sales. 

Since  the  appellant  has  not  clearly  brought  itself  within  the 
exemption  the  appeal  should  fail. 

D.  M.  Egener,  in  reply. 

Cur.  adv.  vult. 

23rd  April  1952.  The  judgment  of  the  Court  was  delivered  by 

Robertson  C.J.O.: — This  is  an  appeal  by  the  defendant  in 
the  action  from  the  judgment  of  the  judge  of  the  County  Court 
of  the  County  of  Middlesex,  His  Honour  Judge  Ian  MacRae, 
dated  14th  February  1951,  adjudging  that  the  plaintiff  recover 
from  the  defendant  the  sum  of  $511.45,  with  costs  of  action. 
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The  action  was  brought  by  the  plaintiff,  alleging  that  the 
defendant  is  indebted  to  the  plaintiff  for  business  tax  in  respect 
of  the  defendant’s  business  carried  on  at  premises  in  the  city 
of  London,  and  being  business  tax  for  the  several  years  1947, 
1948,  1949  and  1950,  with  interest  accrued  thereon.  By  its 
statement  of  claim  the  plaintiff  alleges  that  the  defendant 
carries  on  business  in  and  about  the  city  of  London  as  a florist, 
and  that  the  taxes  claimed  are  outstanding  and  unpaid  by  the 
defendant  on  the  roll  of  the  collector  of  the  plaintiff  corporation. 

The  defendant,  by  its  statement  of  defence,  denies  that  it 
carries  on  business  solely  as  a florist  in  the  city  of  London, 
and  alleges  “that  it  carries  on  business  in  the  City  of  London 
as  market  gardeners,  nurserymen  and  horticulturists”.  The 
defendant  denies  that  it  is  indebted  to  the  plaintiff  for  business 
tax  in  the  amounts  and  for  the  periods  set  out  in  the  statement 
of  claim,  or  at  all,  and  alleges  “that  it  uses  its  land  in  the 
City  of  London  as  a farm  market  garden  or  nursery  purposes”, 
and  is  not  liable  to  be  assessed  for  business  tax.  The  defendant 
pleads  the  provisions  of  The  Assessment  Act,  R.S.O.  1937,  c.  272, 
and  amendments,  and  in  particular  s.  8(9)  of  the  said  Act. 

The  action  is  brought  under  s.  100(1)  of  The  Assessment 
Act  as  it  appeared  in  the  Revised  Statutes  of  1937,  now  s.  99(1) 
of  R.S.O.  1950,  c.  24.  The  subsection  reads  as  follows: 

“The  taxes  payable  by  any  person  may  be  recovered  with 
interest  and  costs  as  a debt  due  to  the  municipality,  in  which 
case  the  production  of  a copy  of  so  much  of  the  collector’s  roll 
as  relates  to  the  taxes  payable  by  such  person,  purporting  to 
be  certified  as  a true  copy  by  the  clerk  of  the  municipality,  shall 
be  'prima  facie  evidence  of  the  debt.” 

The  action  was  brought  in  the  County  Court  of  the  County 
of  Middlesex,  and  came  on  in  the  usual  course  before  the  County 
Judge  for  trial  without  a jury.  No  objection  was  taken  to  the 
jurisdiction  of  the  County  Court. 

The  only  issue  at  the  trial  before  the  County  Judge  appears 
to  have  been  that  raised  by  the  allegation  in  the  statement  of 
defence  that  the  defendant  used  its  land  in  the  city  of  London 
as  a farm,  market  garden  or  nursery,  and  that  it  was  exempt 
from  assessment  for  business  tax  by  s.  8(9)  of  The  Assessment 
Act,  1937,  which  was  as  follows: 
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“No  person  occupying  or  using  land  as  a farm,  market 
garden  or  nursery  shall  be  liable  to  business  assessment  in 
respect  of  such  land.” 

The  subsection  has  been  twice  amended  by  later  statutes, 
in  1940  and  1948.  Both  amendments  relate  to  rooming  houses 
and  do  not  affect  the  statute  otherwise. 

For  what  purposes  appellant  uses  its  lands  in  the  city  of 
London  is  essentially  a question  of  fact,  and  it  is  none  the  less 
a question  of  fact  because  it  is  necessary  for  its  determination 
to  decide  the  proper  meaning  of  the  words  “market  garden” 
and  “nursery”,  as  used  in  the  exempting  statute:  Girls'  Public 

Day  School  Trust,  Lhnited  v.  Ereaut,  [1931]  A.C.  12,  and  see 
the  application  of  this  principle  by  the  Supreme  Court  of  Canada 
in  Re  the  Jurisdiction  of  The  Tariff  Board  of  Canada,  [1934] 
S.C.R.  538  at  548,  [1934]  4 D.L.R.  193. 

Evidence  was  given  for  the  defence  at  the  trial  for  the  pur- 
pose of  establishing  that  the  business  carried  on  by  the  defend- 
ant at  its  premises  in  London  came  within  the  description  of 
market  gardener  and  nurseryman.  The  County  Judge,  after 
reserving  his  decision,  gave  judgment,  in  which  he  found  against 
the  defendant’s  contention  as  to  the  character  of  its  business, 
and  held  that  the  defendant  was  properly  assessed  as  a florist. 
He  was  of  opinion  that  the  appellant  did  not  come  within  the 
description  of  a person  occupying  or  using  land  as  a farm, 
market  garden  or  nursery.  For  convenience  I quote  from  the 
reasons  for  judgment  of  the  learned  County  Judge  where  he 
summarizes  the  evidence  of  the  defence  as  to  the  business 
carried  on : 

“It  carries  on  business  at  800  Oxford  Street,  where  it  has 
greenhouses  and  a considerable  area  of  unbuilt-on  land  which 
is  used  in  connection  with  its  operations.  The  assessment  com- 
missioner says  that  the  assessments  include  only  that  portion 
of  the  property  comprising  greenhouses  and  the  land  upon  which 
they  are  erected;  no  part  of  the  lands  unoccupied  by  buildings 
is  included  in  the  business  assessment.  There  are  13  green- 
houses, all  under  glass,  a boiler-room,  a work-room,  a potting- 
house  and  an  office.  Mr.  Wright,  the  president,  said  that  about 
70  per  cent,  of  the  greenhouse  capacity  was  devoted  during  the 
years  in  question  to  cut  flowers  and  that  the  rest  would  be  used 
at  the  time  of  the  trial  for  potted  plants. 
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“Mr.  Wright  prepared  an  analysis  of  sales  for  the  period. 
According  to  this  the  company  raises  or  grows  tomatoes,  cab- 
bage and  onion  plants,  nursery  stock,  plants  for  outside  plant- 
ing and  house  plants  and  cut  bloom.  He  included  under  the 
heading  of  ‘nursery  stock’  sales  of  cut  flowers.  Counsel  for  the 
defendant  conceded  that  the  largest  portion  of  the  defendant’s 
business  consisted  of  the  growing  and  sale  of  cut  flowers  and 
potted  plants. 

“Tomatoes  are  grown  inside  for  fruit  and  shipped  in  baskets 
to  the  Toronto  market,  where  they  are  disposed  of  through 
commission  agents.  Tomato,  cabbage  and  onion  plants  are  started 
in  the  greenhouses  and  later  moved  out  to  cold  frames.  Only 
plants  for  outside  planting  are  used  for  this  purpose. 

“The  house  plants  and  cut  blooms  are  not  used  outside,  being 
sold  entirely  for  house  use.  These  plants,  Mr.  Wright  said, 
are  brought  to  maturity  by  the  company  and  sold  when  bloom- 
ing, wholesale,  to  retailers. 

“The  company’s  products  are  sold  wholesale  almost  entirely 
to  retail  flower  stores  and  other  greenhouses.  A large  quan- 
tity of  plants  is  sold  under  contract  to  the  Canadian  Pacific 
Railway  Company.” 

Upon  the  evidence  the  learned  County  Judge  came  to  the 
conclusion  that  the  appellant  did  not  come  within  the  exempt- 
ing subsection  upon  which  it  relied.  The  learned  County  Judge 
attached  weight  to  the  decision  of  the  Ontario  Municipal  Board 
in  a case  of  Quance  v.  Thomas  A.  Ivey  & Sons  Limited , an  assess- 
ment appeal.  This  Court,  by  a later  decision  {Quance  v.  Thomas 
A.  Ivey  & Sons,  Limited,  [1950]  O.R.  397,  [1950]  3 D.L.R.  656) 
held  that  the  Board  was  without  jurisdiction  to  decide  the  case 
before  it,  and  its  decision  can  hardly  be  considered  available 
to  support  the  judgment  of  the  County  Judge  now  in  appeal. 

The  learned  County  Judge  was  of  the  opinion  that  the  busi- 
ness of  the  appellant  should  be  regarded  as  “that  of  a whole- 
sale florist  as  it  is  known  in  the  trade”.  He  found  support  for 
his  conclusion  as  to  the  proper  description  of  appellant’s  busi- 
ness by  reference  to  well-known  dictionaries,  which  define  a 
market  garden  as  “land  upon  which  vegetables  and  fruit  are 
grown  for  the  market”,  and  make  no  reference  to  flowers. 
He  also  cited  the  decision  of  the  Supreme  Court  of  Canada  in 
Bradshaw  v.  Minister  of  Customs  and  Excise,  [1928]  S.C.R.  54, 
[1928]  2 D.L.R.  352,  where  it  was  held  that  the  phrase  “nursery 
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stock”  did  not  include  cut  flowers  and  potted  plants  so  as  to 
exempt  sale  of  the  latter  from  sales  tax. 

Other  cases  cited  were  Purser  v.  The  Local  Board  of  Health 
for  the  District  of  Worthing  (1887),  18  Q.B.D.  818  and  Lowther 
V.  Clifford,  [1927]  1 K.B.  130.  While  some  of  these  cases  may 
seem  to  lend  some  support  to  the  appellant’s  contention,  I think 
we  must  bear  in  mind  that  the  learned  judge  was  dealing  with 
a question  of  fact,  and  while  there, may  be  differences  of  opin- 
ion, as  illustrated  in  the  cases  cited  to  the  learned  County 
Judge,  as  to  what  set  of  circumstances  constitutes  a market 
garden  or  a nursery,  the  learned  County  Judge  reached  his 
conclusion  on  a consideration  of  the  facts  in  evidence  before  him. 
In  my  opinion  we  cannot  say  that  he  was  wrong  in  his  conclu- 
sion, and  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiff,  respondent:  H,  R.  Davidson, 
London. 

Solicitors  for  the  defendant,  appellant:  Carrothers  d Egener, 
London. 
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Regina  v*  Seabrook* 

Motor  Vehicles — Offences — Dangerous  Driving  and  Driving  without  Due 
Care  and  Attention — Whether  Law  of  Negligence  Applicable — The 
Criminal  Code,  R.S,C.  1927,  c.  36,  s.  285(6),  as  enacted  by  1938,  c.  44, 
s.  16 — The  Highway  Traffic  Act,  R.8.O.  1950,  c.  167,  s.  29(1). 
Criminal  Law — Dangerous  Driving — Elements  of  Offence — Inapplica- 
bility of  Law  of  Negligence — The  Criminal  Code,  R.S.C.  1927,  c.  36, 
s.  285(6),  as  enacted  by  1938,  c.  44,  s.  16. 

In  trying  a charge  of  either  “dangerous  driving”  under  s.  285(6)  of 
The  Criminal  Code  or  “careless  driving”  under  s.  29(1)  of  The  High- 
way Traffic  Act,  a judge  or  magistrate  should  not  be  guided  by  the 
law  of  negligence,  including  the  differing  degrees  of  negligence.  The 
words  of  both  sections  are  clear  and  unambiguous,  and  if  the 
accused  is  proved  to  have  driven  in  the  way  described  as  an  offence 
he  should  be  found  guilty,  whereas  if  it  is  not  proved  beyond  a reason- 
able doubt  that  his  driving  was  of  that  nature  he  should  be 
found  not  guilty.  The  words  of  the  enactment  should  be  applied  in 
their  ordinary  meaning,  and  if  they  are  so  applied  there  should  be  no 
great  difficulty  in  deciding  any  particular  case. 

Kingman  v.  Seager,  [1938]  1 K.B.  397;  Durnell  v.  Scott,  [1939]  1 All 
E.R.  183;  Bracegirdle  v.  Oxley,  [1947]  K.B.  349;  McCrone  v.  Riding, 
[1938]  1 All  E.R.  157,  applied;  Andrews  v.  Director  of  Public  Prosecu- 
tions, [1937]  A.C.  576,  distinguished. 

An  appeal  by  stated  case. 

9th  February  1952.  The  appeal  was  heard  by  McRuer 
C.  J.H.C.  in  chambers  at  Ottawa. 

H.  Soloway  and  L.  Assaly,  for  the  accused,  appellant. 

E.  J.  Houston,  for  the  Crown,  respondent. 

7th  May  1952.  McRuer  C. J.H.C. : — This  matter  comes  be- 
fore me  on  a case  stated  by  His  Worship  Magistrate  O’Connor, 
the  Magistrate  for  the  County  of  Carleton.  The  case  stated  is 
as  follows : 

‘T.  On  the  10th  day  of  December,  1951,  I tried  Clarence 
Seabrook,  of  the  Town  of  North  Gower,  in  the  County  of  Carle- 
ton,  and  Province  of  Ontario,  on  the  following  charge: 

“ ‘That  Clarence  Seabrook  did  in  the  Town  of  North  Gower, 
in  the  County  of  Carleton,  Province  of  Ontario,  on  the  20th  day 
of  November,  1951,  drive  a motor  vehicle  on  Highway  No.  16 
without  due  care  and  attention  or  without  reasonable  considera- 
tion for  other  persons  using  the  said  Highway  contrary  to 
Section  29(1)  of  the  Highway  Traffic  Act,  R.S.O.  1950,  Chapter 
167.’ 

“2.  Section  29(1)  of  the  Highway  Traffic  Act  reads  as 
follows: 
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“ ‘Every  person  who  drives -a  vehicle  on  a highway  without 
due  care  and  attention  or  without  reasonable  consideration  for 
other  persons  using  the  highway  shall  be  guilty  of  an  offence 
and  shall  be  liable  to  a penalty  of  not  less  than  $5  and  not 
more  than  $100,  or  to  imprisonment  for  a term  of  not  more 
than  one  month,  and  in  addition  his  licence  or  permit  may  be 
suspended  for  a period  of  not  more  than  six  months.’ 

“3.  I found  the  facts  to  be  as  follows : 

“On  or  about  the  20th  day  of  November,  1951,  between  the 
hours  of  11:00  and  12:00  o’clock  in  the  evening  the  accused, 
Clarence  Seabrook,  was  operating  his  motor  vehicle  in  a north- 
erly direction  through  the  Town  of  North  Gower  in  the  County 
of  Carleton  and  at  the  time  he  was  following  a motor  vehicle 
also  proceeding  in  a northerly  direction  and  operated  by  one 
Shouldice.  Both  vehicles  were  travelling  at  approximately  25 
miles  per  hour.  There  was  some  snow  on  the  west  side  of  the 
highway  but  the  centre  and  east  side  of  the  paved  road  were 
free  and  clear  of  snow.  It  had,  however,  been  raining  that  eve- 
ning and  there  was  a thin  layer  of  ice  on  the  west  half  of  the 
highway.  More  than  one  car  was  parked  on  the  east  side  of 
the  highway  and  there  was  a motor  truck  parked  on  the  west 
side  of  the  highway  almost  directly  opposite  the  parked  cars 
on  the  east  side.  The  said  motor  truck  was  facing  in  a northerly 
direction  and  had  no  lights  on.  There  was  a reflector  on  the 
rear  of  the  said  motor  truck.  On  entering  the  Town  of  North 
Gower  the  accused  Seabrook  saw  the  motor  truck  parked  on 
the  west  side  of  the  highway  when  he  was  approximately  500 
feet  to  the  south  thereof,  and  later  saw  the  cars  parked  on  the 
east  side.  At  a point  approximately  100  feet  to  the  south  of 
the  line  of  parked  cars  on  the  east  side  of  the  highway  Shouldice 
decreased  his  speed  with  the  apparent  intention  of  parking  his 
motor  vehicle  but  without  warning  Shouldice  accelerated  his 
speed  and  veered  his  motor  vehicle  back  to  the  centre  of  the 
highway  so  that  the  left  wheels  of  his  motor  vehicle  were  over 
the  centre  line  of  the  highway.  At  that  time  the  accused,  to 
avoid  running  into  Shouldice,  turned  to  the  left.  When  approxi- 
mately 100  feet  south  of  the  truck  parked  on  the  west  side  of 
the  highway  the  accused  applied  his  brakes,  but  owing  to  the 
snow  and  ice  on  the  pavement  or  the  speed  of  his  motor  vehicle 
under  the  existing  conditions,  or  his  lack  of  care  and  attention, 
he  could  not  bring  his  motor  vehicle  to  a stop  and  thereby 
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collided  with  the  motor  truck  parked  on  the  west  side  of  the 
highway.  There  were  brake  or  tire  marks  on  the  snow  and 
pavement  extending  90  feet  southerly  from  the  point  of  impact. 

“4.  I found  the  offence  to  be  proven,  registered  a convic- 
tion, and  fined  the  accused  $15.00  and  court  costs. 

“5.  In  arriving  at  my  decision,  I followed  and  adopted  the 
reasons  for  judgment  of  His  Honour  Judge  Factor  in  the  case 
of  Rex  V.  Stewart  reported  in  [1947]  O.W.N.  357  [88C.C.C.  409]. 
I also  followed  the  cases  cited  by  His  Honour  Judge  Factor 
in  the  aforementioned  decision  which  I felt  binding  upon  me. 
Counsel  for  the  accused  referred  me  to  Rex  v.  Nickel  a decision 
of  His  Honour  Judge  Harvie  reported  in  [1947]  O.W.N.  774  [90 
C.C.C.  121]  in  which  His  Honour  Judge  Harvie  refused  to  follow 
the  decision  of  Rex  v.  Stewart,  supra,  and  the  cases  cited  therein 
and  stated  that  the  Section  contemplated  a higher  degree  of 
negligence  than  that  giving  rise  to  an  action  in  the  Civil  Courts 
for  the  mere  recovery  of  damages.  These  conflicting  decisions 
are  by  courts  of  equal  jurisdiction  and  I know  of  no  other 
Ontario  decision  on  this  point  of  law. 

“6.  In  arriving  at  this  decision  and  in  convicting  the  accused, 
I proceeded  on  the  basis  that  Section  29(1)  of  the  said  High- 
way Traffic  Act  means  and  includes  civil  negligence,  and  I also 
find  as  a fact  and  in  law  that  the  degree  of  negligence  on  the 
part  of  the  accused  was  no  higher  than  that  which  gives  a right 
to  recover  damages  in  a civil  action. 

“7.  The  ground  upon  which  the  proceeding  is  questioned 
is  that  I erred  in  point  of  law  in  holding  that  Section  29(1) 
aforesaid  means  and  includes  civil  negligence  and  that  to  con- 
vict the  accused  for  a quasi-criminal  act  of  careless  driving,  a 
higher  degree  of  negligence  than  actually  was  found  against 
the  accused  should  be  proven  by  the  Crown. 

“8.  And  the  Question  for  this  Honourable  Court  is 
was  I correct  in  law  in  so  convicting  the  accused  of  careless 
driving  by  following  and  adopting  the  judgment  in  Rex  v, 
Stewart,  supra  and  holding  that  a degree  of  negligence  which 
can  give  rise  to  an  action  in  the  civil  courts  for  the  mere  recovery 
of  damages  is  sufficient  upon  which  to  base  a conviction  for 
an  infraction  of  Section  29(1)  of  the  Highway  Traffic  Act  for 
careless  driving?  In  other  words,  is  Rex  v.  Stewart,  supra, 
or  Rex  v.  Nickel,  supra,  binding  in  Ontario  Magistrates’  Courts?” 
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In  Rex  V.  Stewart,  sii/pra,  Judge  Factor  in  a careful  judgment 
discussed  the  relevant  cases  up  to  the  date  of  that  judgment, 
and  particularly  Andrews  v.  Director  of  Public  Prosecutions, 
[1937]  A.C.  576,  [1937]  2 All  E.R.  552. 

Section  11  of  the  English  Road  Traffic  Act,  1930,  c.  43,  which 
is  in  substantially  the  same  terms  as  s.  285(6)  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36,  as  enacted  by  1938,  c.  44,  s.  16,  was  dis- 
cussed in  the  Andrews  case  in  relation  to  the  crime  of  man- 
slaughter. Much  might  be  said  as  to  whether  the  Andrews  case 
ought  to  have  been  adopted  as  part  of  the  law  of  Canada  in  view 
of  the  express  provisions  of  s.  262  of  The  Criminal  Code  defining 
culpable  homicide  not  amounting  to  murder  as  manslaughter, 
and  the  clear  legislative  authority  of  the  Parliament  of  Canada 
to  define  the  criminal  law.  It  is  somewhat  difficult  to  rationalize 
the  commission  of  an  indictable  offence  which  causes  death  with 
a conclusion  that  non-culpable  homicide  has  been  committed. 
Apparently  the  view  held  in  Canada  up  to  the  present  time  is 
that  in  enacting  subs.  3 of  s.  951  which,  as  re-enacted  by  1947, 
c.  55,  s.  29,  provides:  “Upon  a charge  of  manslaughter  arising 

out  of  the  operation  of  a motor  vehicle  the  jury,  and  in  the 
province  of  Alberta  a judge  having  jurisdiction  and  sitting  with- 
out a jury,  if  satisfied  that  the  accused  is  not  guilty  of  man- 
slaughter but  is  guilty  of  an  offence  under  subsection  six  of  sec- 
tion two  hundred  and  eighty-five  may  find  him  guilty  of  that 
offence”,  Parliament  intended  that  the  offence  provided  by  s. 
285(6)  was  to  be  considered  an  alternative  offence  of  a lesser 
character  in  cases  of  death  caused  by  the  operation  of  a motor 
vehicle.  It  would  seem  more  rational  to  take  the  view  that 
Parliament  intended  that  in  cases  where  the  character  of  the 
operation  of  the  motor  vehicle  had  been  proved  to  come  within  s. 
285(6)  but  the  proof  did  not  establish  that  death  resulted  from 
the  commission  of  the  offence,  the  jury  might  find  the  accused 
guilty  under  s.  285  (6) . 

Apart  from  any  question  arising  out  of  a charge  of  man- 
slaughter, I find  the  English  cases  dealing  with  s.  11  of  The  Road 
Traffic  Act,  1930,  of  great  assistance  in  deciding  the  problem 
before  me.  A careful  examination  of  them  satisfies  me  that 
there  has  been  a tendency  in  Canada  to  apply  the  Andrews  case 
in  so  far  as  it  discusses  degrees  of  negligence  as  related  to 
charges  laid  under  s.  285(6)  of  The  Criminal  Code  in  a way 
that  it  was  not  intended  to  be  applied. 
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In  applying  s.  285(6)  to  certain  proved  facts  I can  see  no 
justification  for  becoming  involved  in  a consideration  of  the  law 
of  civil  negligence  or  degrees  of  negligence.  The  words  used  by 
Parliament  are  clear,  unambiguous  English  words.  If  the  charac- 
ter of  the  driving  is  proved  to  be  of  such  a nature  as  to  come 
within  what  is  described  as  an  offence  the  accused  is  guilty. 
If  it  is  not  proved  beyond  a reasonable  doubt  to  be  such  the 
accused  should  be  found  not  guilty.  I do  not  think  that  Parlia- 
ment ever  intended  that  the  dividing-line  between  guilt  and 
innocence  should  be  some  sort  of  “no  man’s  land”  which  can 
only  be  described  as  negligence  that  goes  beyond  a mere  matter 
of  compensation  between  subjects  or  something  that  is  measured 
in  relation  to  the  involved  subject  of  civil  negligence.  There 
seems  to  be  no  reason  why  the  words  should  not  be  applied  in 
their  ordinary  connotation  as  used  in  the  English  language  and 
if  they  are  so  applied  there  should  be  no  great  difficulty  in 
deciding  any  particular  case.  This  would  appear  to  be  the  view 
taken  in  the  English  Courts  in  three  cases  dealing  with  s.  11 
of  The  Road  Traffic  Act  and  in  one  case  dealing  with  s.  12  of 
The  Road  Traffic  Act,  which  is  substantially  similar  to  s.  29(1) 
of  The  Highway  Traffic  Act  of  Ontario.  In  none  of  the  cases 
did  the  judges  discuss  the  question  of  negligence,  nor  is  the  word 
“negligence”  mentioned  in  any  of  them. 

In  Kingman  v.  Seager^  [1938]  1 K.B.  397,  a case  was  stated 
by  the  justices  who  dismissed  a charge  laid  under  s.  11(1)  of 
The  Road  Traffic  Act,  1930.  It  was  heard  by  Lord  Hewart  C.J., 
Humphreys  J.  and  Du  Parcq  J.  Lord  Hewart  dealt  with  the 
evidence  and  said  that  it  was  not  open  to  the  justices  to  find  in 
the  circumstances  “that  there  was  no  danger  to  traffic  which 
might  reasonably  be  expected  to  be  on  the  road”.  He  said  that 
“there  was  danger  to  the  public,  regard  being  had  to  the  amount 
of  traffic  which  might  reasonably  be  expected  to  be  on  the  road”. 
There  the  Lord  Chief  Justice  was  strictly  applying  the  language 
of  the  statute  as  the  standard  to  be  met  and  was  not  basing  the 
standard  on  degrees  of  negligence. 

At  p.  400  Humphreys  J.  said:  “Could  any  one,  using  ordi- 
nary common  sense  and  the  word  ‘dangerous’  in  its  ordinary 
meaning,  say  that  such  a speed  for  such  a vehicle  across  a cross 
road  and  round  a bend  was  not  a dangerous  speed?  Such  a 
speed  in  such  circumstances  must  be  dangerous.  Whatever  was 
the  amount  of  traffic  actually  on  the  road  at  the  material  time. 
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there  might  reasonably  be  expected  to  be  a considerable  volume 
of  traffic  on  it.”  There  again  the  learned  justice  was  simply 
applying  the  language  of  the  statute  to  the  facts  of  the  case. 

This  case  was  considered  and  followed  in  Durnell  v.  Scotty 
[1939]  1 All  E.R.  183.  Lord  Hewart  C.J.,  after  reviewing  the 
facts,  found  that  the  offence  of  ‘‘driving  recklessly”  had  been 
committed.  All  the  judges  dealt  with  the  case  with  reference 
only  to  the  language  of  the  statute. 

Both  of  these  cases  were  discussed  and  followed  in  Brace- 
girdle  v.  Oxley,  [1947]  K.B.  349,  [1947]  1 All  E.R.  126,  when 
a full  Court  was  convened  to  consider  a stated  case.  What  had 
been  said  in  the  two  previous  cases  was  reaffirmed  and  the 
essence  of  the  decision  is  that  danger  to  the  public,  actual  or 
potential,  having  regard  to  the  circumstances,  had  been  proved. 

In  McCrone  v.  Riding,  [1938]  1 All  E.R.  157,  a Divisional 
Court  composed  of  Lord  Hewart  C.J.  and  Branson  and  Hum- 
phreys JJ.  considered  s.  12(1)  of  The  Road  Traffic  Act.  In  that 
case  the  accused  was  a “learner”  and  the  justices  found  that 
he  exercised  all  the  skill  and  attention  to  be  expected  from 
a person  with  his  short  experience.  The  Lord  Chief  Justice  said 
at  p.  158: 

“All  those  findings  seem  to  me  to  make  it  quite  plain  that 
the  justices  have  misconstrued  this  section.  There  is  nothing 
in  this  section  about  due  experience  or  suitable  skill.  The  words 
of  the  section  are  that  it  is  an  offence  when  a person  drives 
a motor  vehicle  ‘without  due  care  and  attention  or  without 
reasonable  consideration  for  other  persons  using  the  road.’ 

“That  standard  is  an  objective  standard,  impersonal  and 
universal,  fixed  in  relation  to  the  safety  of  other  users  of  the 
highway.” 

The  case  was  sent  back  to  the  justices  with  the  direction 
that  regard  must  be  had  to  the  words  of  the  statute  “without 
due  care  and  attention”.  The  Lord  Chief  Justice  went  on  to 
say: 

“I  think  that  it  is  not  without  significance  that  the  statute 
uses  both  the  word  ‘care’  and  the  word  ‘attention’.  In  other 
words,  the  driver,  whoever  he  may  be,  experienced  or  inex- 
perienced, must  see  what  he  is  about.  He  must  pay  attention 
to  the  thing  he  is  doing,  and,  perceiving  that  which  he  is  doing 
or  entering  upon,  he  must  do  his  best,  and  he  must  show  proper 
care  in  the  doing  of  that  thing  upon  which  he  is  intent.” 
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This  passage  of  the  judgment  is  not  to  be  dissociated  from 
the  context.  In  using  the  expression  “he  must  do  his  best”  the 
Lord  Chief  Justice  was  not  departing  from  what  had  been  said 
a few  lines  before  to  the  effect  that  there  was  nothing  in  the 
section  about  due  experience  or  suitable  skill. 

Again,  nowhere  in  this  judgment  is  the  concept  of  negli- 
gence discussed.  It  seems  to  me  that  the  fallacy  of  introducing 
into  the  application  of  these  sections  a discussion  of  degrees  of 
negligence  and  seeking  to  relate  the  guilt  of  the  accused  to  the 
law  of  civil  negligence  is  best  illustrated  by  looking  at  the  law 
of  negligence  as  it  applies  to  young  persons.  In  Salmond  on 
Torts,  10th  ed.  1945,  p.  61,  the  learned  author  states : 

“ ...  it  would  seem  that  in  order  to  make  a child  liable  for 
negligence,  it  must  be  proved  that  he  failed  to  show  the  amount 
of  care  reasonably  to  be  expected  from  a child  of  that  age. 
It  is  not  enough  that  an  adult  would  have  been  guilty  of  negli- 
gence had  he  acted  in  the  same  way  in  the  same  circumstances.” 
The  learned  author  goes  on  to  say  that  this  “seems  never  to 
have  been  decided,  but  it  would  seem  to  be  implied  in  the  deci- 
sions on  the  contributory  negligence  of  children”,  and  reference 
is  made  to  the  well-known  cases  of  Lynch  v.  Nurdin  (1841),  1 
Q.B.  29,  113  E.R.  1041;  Harrold  et  al.  v.  Watney,  [1898]  2 Q.B. 
320,  325;  Liddle  v.  Yorkshire  (North  Riding)  County  Council, 
[1934]  2 K.B.  101  at  125. 

The  case  of  Yachuk  v.  Oliver  Blais  Co.,  Ld.,  [1949]  A.C.  386, 
[1949]  2 All  E.R.  150,  [1949]  3 D.L.R.  1,  [1949]  2 W.W.R.  764, 
decided  since  the  last  edition  of  Salmond,  would  appear  to  be 
decisive  authority  for  the  statement  of  the  learned  author. 

My  decision  is  that  the  learned  magistrate  in  this  case  should 
have  applied  the  words  of  the  statute  in  their  ordinary  conno- 
tation to  the  facts  as  he  found  them  and  decided  whether  the 
offence  was  proved  beyond  a reasonable  doubt.  In  his  finding 
of  fact  he  states : 

“When  approximately  100  feet  south  of  the  truck  parked 
on  the  west  side  of  the  highway  the  accused  applied  his  brakes, 
but  owing  to  the  snow  and  ice  on  the  pavement  or  the  speed 
of  his  motor  vehicle  under  the  existing  conditions,  or  his  lack 
of  care  and  attention,  he  could  not  bring  his  motor  vehicle  to 
a stop  and  thereby  collided  with  the  motor  truck  parked  on  the 
west  side  of  the  highway.” 
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The  magistrate  has  made  no  definite  finding  as  to  whether 
the  accused  drove  his  vehicle  “without  due  care  and  attention” 
or  “without  reasonable  consideration  for  other  persons  using 
the  highway”.  In  following  the  cases  by  which  he  felt  bound 
his  mind  was  diverted  to  a consideration  of  the  concept  of  civil 
negligence. 

The  case  will  therefore  be  remitted  to  the  magistrate  for  his 
decision  according  to  the  law  as  I have  outlined  it.  It  may  be 
that  in  view  of  the  fact  that  it  was  stated  by  counsel  that  this 
was  regarded  as  a test  case  and  that  the  accused  has  now  been 
put  to  considerable  expense,  the  Crown  will  not  see  fit  to  pro- 
ceed further  with  it. 

Case  remitted. 

Solicitors  for  the  accused,  appellant:  Mirsky,  Soloway  & 
Mirsky,  Ottawa. 
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[McRUER  C.J.H.C.] 

Smith  Transport  Limited  v*  Campbell* 

Gordon  v*  Campbell* 

The  Public  Utilities  Commission  of  the  City  of  Kingston  v* 
Campbell  and  Smith  Transport  Limited* 

Nechaew  v*  Smith  Transport  Limited* 

Motor  Vehicles — Rules  of  the  Road — Signal-lights — Duty  of  Driver 

Facing  Flashing  Amber  Light — ‘"Caution”  in  Crossing  Intersection 

— Degree  of  Care  Required — Inapplicability  of  Ordinary  “right-of- 

way  rule” — The  Highway  Traffic  Act,  R.S.O.  1950,  c.  167,  s.  41(1), 

(2)(5r)(ii). 

When  an  intermittent  amber  light  is  showing  at  an  intersection  the 
ordinary  rule  as  to  right  of  way,  as  laid  down  in  s.  41(1)  of  The 
Highway  Traffic  Act,  is  inapplicable.  In  such  circumstances  s. 
41(2)  (fir)  (ii)  provides  that  the  driver  facing  the  light  “may  proceed 
through  the  intersection  only  with  caution”,  and  this  requires  a very 
high  degree  of  care  on  the  part  of  the  driver. 

Four  actions^  tried  together. 

All  the  actions  arose  out  of  a collision  at  the  intersection  of 
Princess  and  Alfred  Streets  in  the  city  of  Kingston  at  about  2.30 
a.m.  on  28th  October  1950,  between  a tractor-trailer  combination 
owned  by  Smith  Transport  Limited  and  driven  by  Ernest  Gordon 
and  a private  automobile  owned  and  driven  by  Dr.  H.  M.  Camp- 
bell. The  driver  Gordon  and  a Mrs.  Mary  Nechaew,  who  was 
riding  as  a passenger  in  Dr.  Campbell’s  automobile,  both  died 
as  a result  of  injuries  they  received  in  the  accident.  The  second 
and  fourth  actions  were  brought  by  their  personal  represent- 
atives under  The  Fatal  Accidents  Act,  now  R.S.O.  1950,  c.  132, 
and  The  Trustee  Act,  R.S.O.  1950,  c.  400.  The  third  action 
was  brought  to  recover  damages  resulting  from  the  destruction 
of  a pole  supporting  a transformer  and  high-tension  electric 
wires. 

2nd  to  5th  October  1951.  The  actions  were  tried  by 
McRuer  C.  J.H.C.  without  a jury  at  Kingston. 

G.  W.  Ford,  K.C.,  for  Smith  Transport  Limited. 

W.  M.  Niclde,  K.C.,  for  H.  M.  Campbell. 

G.  W.  Ford,  K.C.,  and  A.  J.  Wilson,  for  Jean  Gordon. 

Hugh  F.  Gibson,  for  the  Public  Utilities  Commission. 

C.  M.  Smith,  K.C.,  for  Wladimir  Nechaew. 

5th  October  1951.  McRuer  C. J.H.C.  [orally,  after  stating 
the  nature  of  the  four  actions] : — On  the  night  in  question  Dr. 
Campbell  and  his  wife  had  attended  a dance  given  by  the  alumni 
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of  the  medical  faculty  of  Queen’s  University.  They  had  engaged 
the  late  Mrs.  Nechaew  to  come  to  their  house  and  remain  with 
their  children  while  they  were  at  the  dance  and  Dr.  Campbell 
was  at  the  time  of  the  accident  driving  Mrs.  Nechaew  home. 
He  approached  the  intersection  of  Princess  and  Alfred  Streets 
from  the  south  on  Alfred  Street. 

At  this  intersection  Alfred  Street  runs  due  north,  as  shown 
on  the  surveyor’s  sketch  (ex.  7),  but  Princess  Street  runs  in  a 
somewhat  northwesterly  direction  and  the  south-east  angle  of 
the  white  lines  as  shown  on  the  surveyor’s  sketch  at  Alfred  and 
Princess  Streets  would  appear  to  form  an  angle  of  about  45 
degrees.  This  has  some  importance  in  considering  the  evidence. 

The  Smith  Transport  vehicle,  to  which  I shall  hereafter  refer 
as  “the  transport”,  was  proceeding  north-westerly  on  Princess 
Street.  It  consisted  of  a tractor  and  trailer  of  a gross  weight  of 
24  tons — that  is,  together  with  the  cargo.  Dr.  Campbell  at  the 
time  was  driving  a 1950  Plymouth  automobile,  which  was 
practically  new. 

This  intersection  is  equipped  with  the  standard  control  lights, 
that  is,  the  green,  amber  and  red  lights,  on  all  four  corners. 
During  the  day-time  these  lights  operate  to  control  the  traffic 
in  the  ordinary  manner;  that  is,  they  change  intermittently  from 
red  to  green,  and  green  to  amber,  and  then  to  red,  but  during  the 
night-time  the  green  and  red  lights  do  not  operate  but  are  re- 
placed by  an  amber  flashing  light  operating  on  each  of  the  four 
corners.  At  the  time  of  the  accident  the  amber  flashing  lights 
were  in  operation  and  were  visible  as  a warning  to  Dr.  Campbell 
as  he  proceeded  up  Alfred  Street,  as  they  were  to  the  late  Mr. 
Gordon  as  he  drove  the  transport  north-west  on  Princess  Street. 

Having  that  in  mind,  I think  it  is  of  some  value  to  examine 
first  the  express  provisions  of  The  Highway  Traffic  Act,  R.S.O. 
1950,  c.  167. 

•It  was  said  in  argument  that  Princess  Street  was  a through 
highway  in  the  city  of  Kingston,  but  there  was  no  evidence  ad- 
duced to  show  that  it  was  a through  highway  within  the  meaning 
of  the  statute  at  the  intersection  in  question  at  the  hour  of  the 
night  at  which  this  accident  occurred,  or,  in  fact,  at  any  other 
time. 

On  the  surveyor’s  sketch  that  is  filed  there  are  no  “stop” 
signs  marking  a through  highway  as  required  by  s.  41(3)  (b) 
of  The  Highway  Traffic  Act.  In  fact,  I cannot  see  how  that 
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portion  of  Princess  Street  where  the  traffic-control  system  has 
been  established  under  s.  41(2)  could  come  under  s.  41(3),  which 
provides  for  through  highways.  The  provisions  of  the  two  sub- 
sections, I think,  are  plainly  alternative  methods  of  traffic 
control.  Obviously,  when  the  red  and  green  control  lights  were 
in  operation  and  a red  light  was  showing  against  traffic  on  Prin- 
cess Street,  it  could  not  be  contended  that  the  statute  gave  traffic 
on  Princess  Street  any  right  to  proceed  against  the  red  light. 

That  brings  me  to  a careful  examination  of  s.  41  of  The  High- 
way Traffic  Act.  This  is  contained  in  Part  VII  of  the  Act, 
which  has  the  caption  “Rules  of  the  Road”. 

Section  41(1)  provides:  “Where  two  persons  in  charge  of 
vehicles  or  on  horseback  approach  a crossroad  or  intersection, 
or  enter  an  intersection,  at  the  same  time,  the  person  to  the  right 
hand  of  the  other  vehicle  or  horseman  shall  have  the  right-of- 
way.” 

Subsection  2,  to  which  is  appended  the  side-note,  for  what 
value  a side-note  has,  “Signal-light  traffic  control  systems”,  con- 
tains the  following  provisions: 

“ (a)  Lights  of  green,  amber  and  red  may  be  used  for  signal- 
light  traffic  control  systems  and  such  lights  shall  be  arranged 
vertically  with  the  red  light  at  the  top  and  the  green  light  at  the 
bottom.”  This  paragraph  makes  express  provision  for  control 
of  traffic  by  green,  amber  and  red  lights,  as  distinct  from  the 
provision  of  subs.  1 with  respect  to  the  “rules  of  the  road”,  but 
it  will  be  observed,  as  I shall  discuss  later,  that  under  subs.  2{g) 
the  rule  of  the  road  as  to  right  of  way  is  made  applicable  where 
there  is  one  type  of  signal-light  traffic  control  system  in  effect. 

Subsection  2(b)  provides  how  the  signal-light  traffic  control 
system  is  to  be  operated  for  the  control  of  traffic:  “When  a green 
signal-light  is  shown  at  an  intersection  the  driver  or  operator 
of  a vehicle  or  car  of  an  electric  railway  which  is  approaching 
the  intersection  and  facing  such  light  may  proceed  across  the 
intersection  or  turn  left  or  right.”  That  obviously  means  that 
in  the  day-time  at  the  intersection  in  question  a motor  vehicle 
coming  from  the  south  was  entitled  to  cross  Princess  Street  with 
the  green  light  quite  irrespective  of  what  traffic  there  might  be 
approaching  the  intersection  on  the  right,  relying  on  the  traffic 
approaching  from  the  right  observing  the  provisions  of  subs. 
2(c)  of  the  section.  However,  when  I say  that  I am  not  over- 
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looking  the  provisions  of  the  common  law  with  respect  to  the 
duty  imposed  on  everyone  to  take  care  not  to  cause  others  injury. 

Subsection  2(c)  reads  as  follows:  “When  a red  signal-light 
is  shown  at  an  intersection  every  driver  or  operator  of  a vehicle 
or  car  of  an  electric  railway  which  is  approaching  the  inter- 
section and  facing  such  light  shall  bring  his  vehicle  or  car  to  a 
full  stop  immediately  before  entering  the  nearest  crosswalk  at 
the  intersection,  and  shall  not  proceed  until  a green  light  is 
shown,  provided  that  the  driver  or  operator  may  turn  to  the 
right  after  bringing  the  vehicle  or  car  to  a full  stop.” 

I am  endeavouring  to  construe  s.  41,  and  particularly  subs. 
2,  step  by  step.  Therefore,  if  a red  light  had  been  showing  in 
Princess  Street  at  the  time  of  the  accident,  traffic  in  Princess 
Street  would  have  been  required  to  come  to  a full  stop. 

Subsection  2(d)  provides:  “When  green  and  amber  signal- 
lights  are  shown  simultaneously  at  an  intersection,  the  driver 
or  operator  of  a vehicle  or  car  of  an  electric  railway  which  is 
approaching  the  intersection  and  facing  such  lights,  shall  bring 
his  vehicle  or  car  to  a full  stop  immediately  before  entering  the 
nearest  crosswalk  at  the*  intersection,  provided  that  where  any 
such  vehicle  or  car  cannot  be  brought  to  a stop  in  safety  before 
entering  the  intersection,  it  may  be  driven  cautiously  across  the 
intersection.”  That  deals  with  the  amber  light  which  warns 
oncoming  traffic  that  the  light  is  about  to  change  from  green  to 
red. 

Subsection  2(e)  provides:  “When  under  this  section  the 
driver  or  operator  of  a vehicle  or  car  of  an  electric  railway  is 
permitted  to  proceed  across  an  intersection  or  to  turn  to  left 
or  right,  such  permission  shall  be  subject  always  to  the  safety 
of  pedestrians  and  other  traffic.”  That  is  a further  qualification 
of  the  rights  and  obligations  imposed  by  these  provisions,  but  the 
reference  to  other  traffic  must  be  read  together  with  the  other 
statutory  provisions. 

I proceed  now  to  deal  with  the  sub-paragraphs  of  subs.  2 with 
regard  to  control  of  traffic  by  signal-lights  of  a different  charac- 
ter from  the  usual  red,  amber  and  green  lights. 

Subsection  2(g)  (\)  reads:  “When  a red  signal-light  illumi- 

nated by  rapid  intermittent  flashes  is  shown  at  an  intersection 
the  driver  or  operator  of  a vehicle  or  of  a car  of  an  electric 
railway,  which  is  approaching  the  intersection  and  facing  such 
light,  shall  bring  his  vehicle  or  car  to  a full  stop  before  entering 
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such  intersection  and  the  right  to  proceed  shall  he  subject  to  the 
rules  applicable  after  making  a full  stop  at  a through  highway” 
I italicize  the  last  words.  That  is  the  only  time  that  a through 
highway  is  mentioned  in  this  subsection,  and  that  provision  is 
the  only  one  introducing  the  right-of-way  provisions  of  s.  41(1) 
where  there  is  a traffic-control  system  by  lights.  The  rule 
applicable  to  crossing  a through  highway  is  laid  down  in  subs. 
3 of  s.  41.  It  reads : 

“The  operator  or  driver  of  every  vehicle  or  car  of  an  electric 
railway  shall  before  entering  or  crossing  a through  highway 
bring  the  vehicle  or  car  to  a full  stop  immediately  before  enter- 
ing the  nearest  crosswalk. 

“ (a)  The  driver  or  operator  of  any  vehicle  who  has  come  to  a 
full  stop  as  required  above,  upon  entering  the  through  highway, 
as  well  as  drivers  or  operators  of  vehicles  on  such  through  high- 
way, shall  be  subject  to  the  usual  right-of-way  rule  prescribed 
in  subsection  1 and  applicable  to  vehicles  at  intersections. ’’ 

Subsection  2(9r)(ii)  provides:  “When  an  amber  light 

illuminated  by  rapid  intermittent  flashes  is  shown  at  the  inter- 
section the  driver  or  operator  of  a vehicle  or  of  a car  of  an 
electric  railway,  which  is  approaching  the  intersection  and  facing 
such  light,  may  proceed  through  the  intersection  only  with 
caution.” 

Under  subs.  2 it  is  possible,  for  the  purpose  of  controlling 
traffic  by  lights,  to  install  the  regular  alternating  red,  green  and 
amber  lights;  or  to  install  a red  flashing  light  facing  traffic 
on  one  highway  and  no  light  on  the  intersecting  highway;  or 
there  may  be  red  flashing  lights  installed  facing  traffic  on  both 
highways;  or  there  may  be  a red  flashing  light  installed  on 
one  highway  and  an  amber  flashing  light  on  the  other  high- 
way; or  an  amber  flashing  light  installed  facing  and  control- 
ling traffic  on  both  highways,  as  was  the  case  at  the  time  and 
place  of  the  accident  giving  rise  to  this  action. 

There  is  nothing  that  compels  a driver  to  bring  his  vehicle 
to  a full  stop  when  faced  by  an  amber  flashing  light,  nor  is 
there  any  reference  in  subs.  2{g)  (ii)  to  a through  highway  or  to 
the  right-of-way  rule  contained  in  subs.  1.  There  are  no  words 
in  subs.  2(g)  (ii)  similar  to  the  words  I have  italicized  in  subs. 
2(g)  (i),  which  incorporate  the  provisions  of  subs.  3 and  make 
applicable  the  usual  right-of-way  rule. 
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This  would  lead  one  to  conclude  that  the  amber  light  is  there 
for  the  purpose  of  warning  a driver  who  approaches  it  of  danger 
at  the  crossing  and  that  he  is  not  entitled  to  rely  on  the  right- 
of-way  rule,  but  that  the  traffic  at  the  crossing  is  controlled  by  a 
light-control  system  and  his  only  right  to  proceed  through  the 
intersection  is  defined  in  the  words  of  the  statute:  he  “may 
proceed  through  the  intersection  only  with  caution”.  Other- 
wise, I think  it  is  quite  clear  that  the  Legislature  would  have 
incorporated  in  subs.  2(9^)  (ii)  the  same  language  as  is  incorpor- 
ated in  subs.  2(g)  (i),  and  used  words  to  this  effect:  “and  the 
right  to  proceed  shall  be  subject  to  the  rules  applicable  after 
making  a full  stop  at  a through  highway”,  or  “the  right  to  pro- 
ceed shall  be  subject  to  the  usual  right-of-way  rule  prescribed  in 
subsection  1 and  applicable  to  vehicles  at  intersections”,  as  con- 
tained in  subs.  3(a)  applicable  to  through  highways. 

Every  driver  is  presumed  to  know  the  law  and  in  this  case 
both  drivers  were  bound  by  this  provision  of  the  section. 

However,  it  appears  that  this  is  the  first  time  that  this  sec- 
tion has  come  up  for  construction  and  in  the  view  I take  of  the 
evidence  its  precise  construction  may  not  be  fundamental. 

• In  my  view  of  the  evidence,  even  on  the  construction  of  the 
statute  contended  for  by  counsel  for  Smith  Transport  Limited,  a 
very  preponderant  responsibility  rests  on  his  client.  Counsel 
contends  that  one  is  to  read  into  subs.  2(g)  (ii)  words  such  as 
are  incorporated  in  subs.  3(a),  so  that  it  would  read  something 
like  this: 

“When  an  amber  light  illuminated  by  rapid  intermittent 
flashes  is  shown  at  the  intersection  the  driver  or  operator  of  a 
vehicle  or  of  a car  of  an  electric  railway,  which  is  approaching 
the  intersection  and  facing  such  light,  may  proceed  through  the 
intersection  only  with  caution  but  shall  be  subject  to  the  usual 
right-of-way  rule  prescribed  in  subsection  1 and  applicable  to 
vehicles  at  intersections.”  I do  not  think  that  is  the  proper 
construction  of  the  section.  It  would  violate  the  language  used 
by  the  Legislature. 

I propose,  however,  to  consider  the  case  first  on  the  basis  of 
the  law  as  argued  by  counsel  for  Smith  Transport  Limited,  and  I 
think  his  argument  may  be  summarized  as  follows:  that  while  the 
usual  right-of-way  rule  applied  in  this  instance,  there  was  never- 
theless a superimposed  duty  on  both  drivers  to  exercise  caution 
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when  approaching  the  warning-light  and  to  proceed  through  the 
intersection  only  with  caution. 

Now,  what  is  “caution”?  Murray’s  New  English  Dictionary 
defines  it  as  “the  taking  of  heed;  provident  care,  wariness 
against  evil”.  I think  in  interpreting  the  statute  in  any  light 
it  obviously  means  something  more  than  that  a driver  may  pro- 
ceed by  doing  what  he  is  permitted  by  law  to  do,  and  that  in  this 
case  the  drivers  might  proceed  subject  to  the  regular  rules  of 
the  road.  Otherwise,  there  would  be  no  object  in  having  a 
warning-light  to  warn  drivers  to  observe  the  law. 

I now  proceed  to  examine  the  evidence. 

Mr.  Daniels  was  called  as  a witness  for  the  transport 
company.  I thought  he  was  an  honest  and  reliable  witness  in 
so  far  as  one  can  judge  his  intention  to  give  truthful  evidence, 
but  in  appreciating  and  properly  evaluating  the  evidence  of  each 
witness  one  must  realize  that  a witness  is  not  making  notes,  as 
he  drives  along  a street,  of  what  he  sees.  He  is  not  expecting 
an  accident,  and  he  gives  his  best  recollection  of  what  he  saw 
leading  up  to  the  accident.  I always  think  there  is  great  frailty 
in  basing  a judgment  on  what  one  might  call  the  accidental 
estimate  of  distances  and  speeds  as  given  by  witnesses  in  the 
witness-box.  A witness  who  makes  an  estimate  of  the  dis- 
tance that  a particular  car  was  away  when  another  car  was  at 
another  place  and  he  was  at  third  place  is,  in  my  opinion,  giving 
something  that  is  humanly  impossible  to  give  with  accuracy.  It 
would  require  an  Ontario  Land  Surveyor  with  a director  and 
stop-watch,  making  observations  and  measurements  of  particular 
incidents  leading  up  to  an  accident,  to  give  precise  information. 

When  these  cases  are  argued  on  the  basis  of  taking  the 
evidence  of  any  witness  as  to  where  a car  was  at  a particular 
time,  where  another  car  was  at  a particular  time,  what  distance 
they  were  apart,  what  were  their  rates  of  speed,  and  making 
precise  mathematical  calculations,  one  is  led  astray,  to  say  the 
least,  and  one  must  look  at  the  matter  in  an  ordinary  common- 
sense  way,  having  regard  to  what  the  witness  is  trying  to  con- 
vey and  what  opportunities  he  had  to  make  a reasonable  cal- 
culation, and  what  opportunities  he  has  had  to  give  a fairly 
reliable  story,  having  regard  to  the  manner  in  which  it  is  given. 

I think  the  words  of  Laidlaw  J.A.  in  Bothwell  and  Bothwell  v. 
Gallaway  and  George  H.  Bundle  d Son  Company  Limited,  [1951] 
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O.R,  50  at  56,  should  ever  be  kept  in  mind  by  every  judge  and 
every  juror  in  trying  highway  traffic  accident  cases.  He  said: 

“I  add  this  observation,  that  it  is  usually  confusing  and  mis- 
leading to  use  estimates  of  distances,  speeds  or  times  in  calcu- 
lations to  determine  the  position  of  a vehicle  or  vehicles  on  a 
highway  at  any  particular  time.  Even  a small  error  in  an 
estimate  may  lead  to  a wrong  result  of  far-reaching  conse- 
quence.” 

[His  Lordship  here  proceeded  to  consider  the  evidence  in 
detail,  stating  his  conclusions  as  follows : ] 

On  all  the  evidence  my  conclusion  is,  and  I so  find,  that  the 
late  Mr.  Gordon,  driver  of  the  transport,  was  driving  at  an  ex- 
cessive rate  of  speed  having  regard  to  the  fact  that  he  was 
driving  a tractor  and  trailer  with  a gross  weight  of  24  tons 
through  a thickly-populated  city.  From  all  the  circumstances 
I am  convinced  that  the  transport  was  travelling  at  a speed  of 
30  miles  an  hour  or  more,  and  I can  find  no  evidence  that  the 
rate  of  speed  was  reduced  or  that  any  precautions  were  taken 
as  the  driver  of  the  transport  approached  the  intersection  where 
the  law  required  him  to  proceed  through  the  intersection  only 
with  caution. 

On  the  other  hand,  I think  it  is  perfectly  clear,  and  I so  find, 
that  Dr.  Campbell  proceeded  to  enter  the  intersection  with 
caution.  Although  Princess  Street  cannot  be  regarded  as  a 
through  highway  at  this  intersection,  he  in  fact  stopped  at  the 
cross-walk  before  entering  the  highway.  He  looked  to  his 
right  and  had  a right  to  expect  that  motor  vehicles  coming  from 
his  right  would  be  driven  at  a reasonable  rate  of  speed  having 
regard  to  all  the  circumstances;  and  he  had  a right  to  expect 
that  they  would  be  driven  cautiously  if  about  to  enter  the  inter- 
section. 

If  there  were  no  other  statutory  provision  applicable  to  this 
case  than  s.  41(1)  of  The  Highway  Traffic  Act,  I would  be 
compelled  to  find  on  the  evidence,  and  I do  so  find,  that  the 
driver  of  the  transport  was  guilty  of  a high  degree  of  negligence 
in  driving  such  a heavy  vehicle  at  such  a high  rate  of  speed  in 
the  locality  in  which  the  accident  happened,  without  a proper 
look-out,  and  without  keeping  his  vehicle  under  the  control  re- 
quired in  the  circumstances. 

Counsel  for  Smith  Transport  Limited  relies  on  Hanley  v. 
Hayes,  55  O.L.R.  361,  [1925]  3 D.L.R.  782;  Gibb  et  al  v.  The 
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Sandwich,  Windsor  and  Amherstburg  Railway  Company  et  al.; 
Mansfield  et  al.  v.  The  Same,  [1948]  O.R.  453,  [1948]  3 D.L.R. 
739;  Ludolph  and  Ludolph  v.  Palmer  and  Phillips,  [1950]  O.R. 
821,  [1951]  1 D.L.R.  102;  and  Bothwell  and  Bothwell  v.  Calla- 
way and  George  H.  Bundle  & Son  Company  Limited,  supra. 

It  is  to  be  remembered  that  in  all  these  cases  it  is  a question 
of  negligence,  and  in  the  interpretation  and  application  of  the 
statute  the  facts  of  each  case  are  of  the  utmost  importance.  I 
think  the  language  of  Robertson  C.J.O.  in  Canada  Bread  Com- 
pany Limited  v.  Grigg,  [1946]  O.W.N.  337  at  338,  [1946]  2 
D.L.R.  374,  referring  to  The  Royal  Trust  Company  v.  Toronto 
Transportation  Commission,  [1935]  S.C.R.  671,  [1935]  3 D.L.R. 
420,  44  C.R.C.  90,  can  be  applied  to  this  case,  even  if  the  facts 
are  so  interpreted  as  to  place  some  responsibility  on  Dr.  Camp- 
bell. The  learned  Chief  Justice,  in  distinguishing  the  case  in 
appeal  from  cases  where  the  facts  were  similar  to  those  I have 
found  in  this  case,  said: 

“This  case  is  to  be  clearly  distinguished  from  one  where  the 
person  entitled  to  the  right  of  way  at  an  intersection  knows,  or, 
if  he  were  acting  reasonably,  should  know,  that  there  are  circum- 
stances that  make  it  probable  that  if  he  exercises  his  right  of 
way  it  will  result  in  injury  to  another.  In  such  a case  the  person 
having  the  right  of  way  is  bound  to  do  what  he  reasonably  can 
do  to  avoid  that  injury  happening,  notwithstanding  that  the 
danger  of  injury  has  arisen  through  the  carelessness  or  improper 
conduct  of  the  person  likely  to  be  injured.” 

The  language  of  Viscount  Dunedin  in  Pardon  v.  Harcourt- 
Rivington  (1932),  48  T.L.R.  215  at  216,  quoted  in  the  Royal 
Trust  Company  case,  supra,  at  p.  676,  is  very  fundamental  in 
considering  liability  in  the  case  before  me.  Viscount  Dunedin 
said: 

“The  root  of  this  liability  is  negligence,  and  what  is  negli- 
gence depends  on  the  facts  with  which  you  have  to  deal.  If  the 
possibility  of  the  danger  emerging  is  reasonably  apparent,  then 
to  take  no  precautions  is  negligence;  but  if  the  possibility  of 
danger  emerging  is  only  a mere  possibility  which  would  never 
occur  to  the  mind  of  a reasonable  man,  then  there  is  no  negli- 
gence in  not  having  taken  extraordinary  precautions.” 

There  are  innumerable  cases  that  deal  with  facts  where  the 
right-of-way  rule  as  set  out  in  s.  41(1)  had  to  be  applied,  and 
with  the  duties  of  the  drivers  in  the  dominant  and  servient 
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positions.  The  broad  principles  as  discussed  and  applied  in 
Theriault  v.  Huctwith  et  al.,  [1948]  S.C.R.  86,  [1948]  3 D.L.R. 
542,  cannot  be  departed  from  in  this  Province.  I quite  realize 
that  on  different  facts  there  are  different  obligations  on  drivers, 
and  that  cannot  be  too  much  emphasized,  but  in  this  case  I find 
as  a fact  that  the  transport  and  Dr.  Campbell’s  car  were  not 
approaching  the  intersection  at  the  same  time  or  approximately 
the  same  time,  nor  did  they  enter  the  intersection  at  the  same 
time  or  substantially  at  the  same  time.  I find  that  the  transport 
approached  the  intersection  substantially  after  Dr.  Campbell,  and 
having  in  mind  what  the  driver  could  see  and  what  he  ought  to 
have  seen  if  he  did  not  see  it,  and  to  the  fact  that  there  was  no 
evidence  of  an  application  of  brakes,  there  were  no  skid-marks 
of  any  sort,  it  seems  to  me  that  it  is  clear  that  there  was  a very 
heavy  preponderance  of  negligence  against  him.  On  these  find- 
ings of  fact,  if  s.  41(1)  is  applicable  at  all,  and  I do  not  think 
it  is,  there  was  a heavy  responsibility  on  the  driver  of  the  trans- 
port, but  the  express  statutory  provision  of  s.  41(2)  (qt)  (ii)  places 
a still  heavier  responsibility  on  him.  On  the  whole  evidence  I 
cannot  see  that  he  was  exercising  any  caution  whatever.  My 
conclusion  is  that  the  transport  was  being  driven  through  Prin- 
cess Street  like  a veritable  express  train,  without  any  regard 
to  the  caution-light. 

But  on  my  view  of  the  statute,  the  caution-light  on  Princess 
Street  meant  more  than  is  contended  for  by  counsel  for  Smith 
Transport  Limited.  I think  it  meant  exactly  the  same  thing 
under  the  statute  for  the  driver  of  the  transport  vehicle  as  the 
caution-light  on  Alfred  Street  meant  for  Dr.  Campbell.  I think 
it  cannot  be  too  strongly  emphasized  that  for  the  safety  of  all 
people  using  the  highways  the  red,  green  and  amber  lights  are 
there  for  the  express  purpose  assigned  to  them  by  the  statute, 
that  is,  to  control  traffic.  They  are  to  be  observed  and  the 
provisions  of  the  statute  are  not  to  be  cut  down  or  whittled 
away. 

What  degree  of  caution  is  necessary  must  be  governed  by  the 
facts  of  each  case,  but  the  intersection  of  Alfred  and  Princess 
Streets  is  a particularly  dangerous  one.  Princess  Street  crosses 
Alfred  Street,  as  I have  said,  diagonally,  and  the  wisdom  of  hav- 
ing control-lights  at  this  intersection  is  perfectly  demonstrated. 

I specifically  find  that  the  driver  of  the  transport  was  negli- 
gent in  the  following  respects:  he  was  driving  at  an  excessive 
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rate  of  speed  having  regard  to  all  the  circumstcinces;  he  did  not 
sound  his  horn;  he  failed  to  keep  a proper  look-out;  he  did  not 
have  the  transport  under  control;  and  he  did  not  observe  the 
warning  amber  light  or  enter  the  intersection  with  caution. 
This  being  so,  under  the  language  of  the  statute  he  did  not  have 
a legal  right  to  proceed  through  the  intersection. 

The  matter  of  the  allegation  of  negligence  against  Dr. 
Campbell  has  given  me  much  more  difficulty.  It  has  given  me 
concern  as  to  whether,  on  a true  interpretation  of  the  statute, 
he  should  be  found  guilty  of  negligence.  He  stopped  at  the 
cross-walk.  A good  deal  has  been  said  in  argument  about  what 
can  happen  in  so  many  seconds,  and  how  many  seconds  it  would 
take  Dr.  Campbell  to  get  across  Princess  Street,  and  in  calcu- 
lating how  long  it  would  take  the  transport  to  reach  him  if  it 
was  as  far  away  as  Dr.  Campbell  said  it  was.  As  I have  already 
pointed  out,  that  sort  of  mathematical  computation  does  not 
assist  one  a great  deal.  Dr.  Campbell  in  fact  brought  his  vehicle 
to  a stop.  He  may  have  looked  just  at  the  time  he  was  bringing 
his  vehicle  to  a stop,  or  after  he  brought  it  to  a stop.  After 
bringing  it  to  a stop  he  changed  gears — that  would  take  a second. 
He  proceeded  to  accelerate  in  a normal  way.  It  was  suggested 
by  counsel  in  argument,  for  the  purpose  of  making  mathematical 
calculations,  that  he  went  across  the  intersection  at  an  average 
speed  of  10  miles  an  hour,  and  deductions  were  to  be  drawn  from 
an  estimate  of  that  sort.  I cannot  see  how  I can  base  a judg- 
ment on  any  such  inference  from  the  evidence.  It  may  have 
taken  him  5 seconds  from  the  time  he  looked,  stopped,  got 
started,  and  got  to  where  he  was  hit  on  the  rear  of  his  auto- 
mobile. In  that  time  a transport  going  at  30  miles  an  hour 
would  travel  270  feet.  If  the  transport  were  going  35  miles  an 
hour  it  would  travel  considerably  farther.  One  asks  oneself 
the  question — Was  Dr.  Campbell  called  upon  to  emticipate  that 
a vehicle  might  be  bearing  down  on  his  from  the  east  at  that 
speed  in  the  face  of  the  caution-light?  The  fact  is  that  he 
looked  to  his  right  and  at  no  reasonable  distance  was  there  any 
traffic  approaching  from  the  east.  He  had  a right  to  expect 
that  anyone  not  visible  when  he  looked  to  his  right,  and  ap- 
proaching the  caution-light  from  the  east  with  a motor  car  in 
plain  sight  proceeding  to  cross  the  intersection,  would  reduce 
the  speed  of  his  vehicle  and  bring  it  under  such  control  as  to 
avoid  an  accident. 
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It  is  only  in  measuring  the  degree  of  caution  imposed  on  Dr. 
Campbell  under  s.  41(2)  (^)(ii)  that  I have  come  to  the  con- 
clusion that  some  negligence  should  be  found  on  his  part.  I 
may  be  exacting  too  high  a standard  from  him  in  all  the  circum- 
stances, as  I have  found  them  to  be,  when  I hold  that  a greater 
degree  of  vigilance  was  required  of  him  with  respect  to  approach- 
ing traffic  from  the  east,  which  would  be  farther  away  from  him 
than  traffic  from  the  west  as  their  paths  crossed,  and  that  lack 
of  vigilance  was  a factor  contributing  to  the  accident.  When  he 
looked  before  he  started,  the  range  of  his  vision  was  limited  by 
the  angle  of  the  intersecting  street.  I think  it  is  not  unreason- 
able to  say  that,  as  he  proceeded  farther,  he  should  have  looked 
again  to  the  right,  and  the  failure  to  do  so  was  a contributing 
factor. 

I,  however,  assess  the  degrees  of  fault  at  80  per  cent,  against 
the  driver  of  the  transport  and  20  per  cent,  against  Dr.  Campbell. 

[His  Lordship  proceeded  to  assess  the  damages  in  each 
action,  directing  judgment  for  a proportionate  amount  of  the 
damages  assessed,  and  costs.] 

Judgment  accordingly. 

Note:  Appeals  and  cross-appeals  were  launched  in  the  ac- 
tions but  the  actions  were  eventually  settled,  and  the  appeals 
were  not  proceeded  with. 

Solicitors  for  Smith  Transport  Limited:  Zimmerman,  Black- 
well  d Haywood,  Toronto. 

Solicitor  for  Dr.  Campbell:  W.  M.  Nickle,  Kingston. 

Solicitors  for  Jean  Gordon:  MacGregor  d Wilson,  Toronto. 

Solicitor  for  the  Kingston  Public  Utilities  Commission:  Hugh 
F.  Gibson,  Kingston. 

Solicitors  for  Wladimir  Nechaew:  Smith  d Smith,  Kingston. 
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[FERGUSON  J.] 

Re  Williams  Estate;  Thompson  v.  The  Treasurer  of  Ontario. 

Succession  Duties — Incidence  of  Duty — Order  Made  in  Favour  of  Widow 
under  The  Dependants^  Relief  Act,  R.8.O.  1950,  c.  101 — Consequent 
Reduction  in  Residuary  Gift — Amount  on  which  Residuary  Legatee 
Required  to  Pay  Duty — The  Succession  Duty  Act,  R.S.O.  1950,  c.  378, 
ss.  l(^),  11(1). 

Sections  and  11(1)  of  The  Succession  Duty  Act,  when  read  together, 
mean  that  the  part  of  the  deceased’s  property  that  actually  passes  to  a 
legatee  is  to  be  valued  as  at  the  date  of  death,  and  that  he  is  liable 
to  pay  duty  on  the  value,  so  determined,  of  this  property,  and  not  on 
any  property  that  he  does  not,  and  will  not,  receive.  Consequently,  if 
the  share  passing  to  a residuary  legatee  is  reduced  as  the  result  of 
an  order  made  in  favour  of  the  testator’s  widow  under  The  Depend- 
ants’ Relief  Act,  the  legatee  is  liable  for  duty  only  on  the  reduced 
amount  that  actually  passes  to  him,  and  cannot  be  held  liable  for 
duty  on  the  full  amount  that  would  have  passed  to  him  if  no  such 
order  had  been  made. 

Re  Dunn  Estate;  Fennell  et  al.  v.  The  Treasurer  of  Ontario,  [1942]  O.R. 
635;  In  re  Jost  Estate;  The  Eastern  Trust  Company  v.  Montreal 
Trust  Company  et  al.,  [1942]  S.C.R.  54;  Re  Wagstaff,  [1941]  O.R.  71; 
Re  Drummond  Estate;  Minister  of  Finance  for  British  Columbia  v. 
Drummond  et  al.  (1936),  50  B.C.R.  485,  considered. 

An  appeal  from  a decision  of  the  Treasurer  of  Ontario. 

10th  April  1952.  The  appeal  was  heard  by  Ferguson  J. 
without  a jury  at  London. 

Mayer  Lerner,  for  the  appellant. 

E.  H.  Silky  Q.C.y  for  the  Treasurer  of  Ontario,  respondent. 

16th  May  1952.  Ferguson  J.: — This  is  an  appeal  under  s.  32 
of  The  Succession  Duty  Act,  R.S.O.  1950,  c.  378,  by  Edith  Mae 
Thompson,  residuary  legatee  under  the  will  of  Daniel  Harris 
Williams,  from  the  decision  of  the  Treasurer  of  Ontario  with 
respect  to  the  amount  of  succession  duty  payable  by  her  as 
residuary  legatee  of  the  estate.  Section  32  of  the  Act  lays  down 
the  procedure  for  appeal  from  the  Treasurer’s  decision  and  under 
subs.  9 the  proceedings  become  a cause  for  trial  in  the  Supreme 
Court  and  may  be  set  down  or  entered  for  trial  by  the  appellant 
or  by  the  Treasurer  according  to  the  Rules  of  Court  and  shall 
thereafter  be  proceeded  with  in  the  same  manner  as  an  action. 
No  evidence  was  called  as  the  solicitors  for  the  Treasurer  and 
for  the  appellant  agreed  on  a statement  of  facts  which  was  filed 
at  the  trial  as  ex.  1. 

Daniel  Harris  Williams  died  at  London,  Ontario  on  29th 
September  1950,  domiciled  in  Ontario.  He  left  a will  which  was 
probated  in  the  Surrogate  Court  of  the  County  of  Middlesex. 
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By  the  letters  probate,  issued  on  11th  January  1951,  Edward 
Cayley  Elwood,  a solicitor,  was  appointed  his  executor.  The 
aggregate  value  placed  upon  the  deceased’s  estate  by  the  Suc- 
cession Duty  Department  is  $19,375.48.  The  deceased’s  widow 
received  certain  benefits  under  the  will  and  the  appellant  Edith 
Mae  Thompson  was  named  the  residuary  legatee.  The  widow 
was  dissatisfied  with  the  disposition  made  by  her  husband  of 
his  property  with  respect  to  her  and  she  applied  under  The 
Dependants’  Relief  Act,  R.S.O.  1950,  c.  101, — to  quote  from  the 
order  issued — “for  an  Order  pursuant  to  the  said  Act  for  relief 
against  the  last  Will  and  Testament  of  the  deceased”.  Presum- 
ably this  was  intended  to  mean  that  the  widow  applied,  as 
permitted  by  the  statute,  for  an  order  charging  the  estate  with 
payment  of  an  allowance  sufficient  to  provide  for  her  mainte- 
nance. As  a result  of  the  proceedings  taken  before  the  Surrogate 
Court  Judge,  the  executor  was  ordered  to  pay  to  the  widow 
the  sum  of  $3,000  out  of  the  residue  of  the  estate  in  addition 
to  sums  given  to  her  by  the  will  and  the  executor  and  the 
appellant  were  ordered  to  execute  and  deliver  to  the  widow  a 
conveyance  of  certain  premises  in  which  the  deceased  had  an 
interest. 

The  order  has  been  acted  upon  by  all  parties  concerned  and 
I proceed  to  consider  the  matter  before  me,  assuming  the  order 
to  be  right  in  every  particular.  The  result  of  the  application 
before  the  Surrogate  Court  Judge  is  that  the  benefits  received 
by  the  wife  out  of  her  husband’s  estate  are  materially  increased 
and  the  amount  of  the  residue  passing  to  the  appellant  Edith 
Mae  Thompson  is  similarly  reduced  by  about  the  sum  of  $4,000 
in  addition  to  the  costs.  The  Succession  Duty  Department  served 
a demand  for  payment  of  succession  duties  on  the  appellant  as 
if  the  proceedings  before  the  Surrogate  Court  Judge  had  never 
taken  place  and  as  if  distribution  of  the  estate  had  been  made 
by  the  executor  before  such  proceedings  had  taken  place. 

The  demand  served  on  Edith  Mae  Thompson  is,  on  its  face, 
served  pursuant  to  s.  32  of  The  Succession  Duty  Act.  That 
section  authorizes  the  Treasurer  to  “serve  any  person  by  whom 
the  duty,  interest  or  penalties  are  claimed  to  be  payable”. 
Although  the  statement  served  on  the  appellant  does  not  in 
words  demand  payment,  that  is  really  what  it  is  designed  to 
do  as  every  judgment  or  order  given  or  made  in  this  proceed- 
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ing,  which  is  commenced  by  service  of  the  statement,  may  be 
enforced  in  the  same  manner  and  by  the  like  process  as  a judg- 
ment or  order. 

The  statute,  in  s.  32(2)  requires  the  Treasurer  to  serve  a 
copy  of  the  statement  on  any  of  the  persons  acting  in  “the 
administration  of  the  property  passing  on  the  death  of  the 
deceased”. 

The  appellant  objects  to  paying  succession  duties  on  the 
deceased’s  property  which  she  has  never  received,  contending 
that  neither  the  deceased  nor  the  Treasurer  can,  by  an  act  to 
which  she  has  not  been  a party,  make  her  liable  to  pay  any 
sum  as  succession  duties. 

The  Treasurer’s  case  is  that  under  The  Succession  Duty  Act 
Edith  Mae  Thompson  is  liable  to  pay  duties  calculated  upon 
distribution  of  the  estate  according  to  the  last  will  and  testa- 
ment of  the  deceased  and  without  reference  to  the  terms  of 
any  order  made  by  the  Surrogate  Court  Judge  under  The 
Dependants’  Relief  Act.  In  other  words,  the  Treasurer  con- 
tends that  the  effect  of  The  Succession  Duty  Act  is  to  make 
Miss  Thompson  liable  as  a legatee  to  pay  succession  duties  on 
the  sum  of  $12,764.94,  of  which  about  $4,533.33  has  not  been, 
and  never  will  be,  received  by  her.  It  is  clear  that  this  iniquitous 
result  could  be  brought  about  only  by  legislation  in  clear  and 
unambiguous  language. 

On  the  facts  as  outlined  the  only  question  to  be  determined 
is  whether  Edith  Mae  Thompson  is  personally  liable  to  pay  to 
the  Treasurer  the  amount  demanded  by  the  Treasurer.  It  is 
no  broader  than  that. 

Although  the  Court’s  duty  is  the  same  in  all  cases,  whether 
the  Act  to  be  construed  relates  to  taxation  or  to  any  other 
subject,  namely,  to  give  effect  to  the  intention  of  the  Legisla- 
ture as  that  intention  is  to  be  gathered  from  the  language 
employed:  Attorney -General  v.  Carlton  Bank,  [1899]  2 Q.B. 
158  at  164,  yet  it  has  been  said  over  and  over  again  by  the 
most  eminent  judges  that  clear  and  unambiguous  language  is 
absolutely  indispensable  in  a statute  imposing  a tax  or  charge. 

In  Attorney -General  v.  Milne  et  al.,  [1914]  A.C.  765  at  772, 
Lord  Atkinson  said:  “Judicial  tribunals  must,  in  interpreting 
these  taxing  Acts,  stick  to  the  letter  of  the  statute”,  and  in 
the  same  case  Lord  Parker  of  Waddington  at  p.  781  referred 
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to  the  principle  of  interpretation  as  follows:  “The  Finance  Act 
is  a taxing  statute,  and  if  the  Crown  claims  a duty  thereunder 
it  must  shew  that  such  duty  is  imposed  by  clear  and  unambiguous 
words.” 

It  must  therefore  be  made  clear  by  the  letter  of  the  statute 
that  Edith  Mae  Thompson  is  liable  to  pay  duty  on  a sum  which 
she  never  will  receive. 

Section  11(1)  reads:  “Every  person  resident  in  Ontario  at 
the  date  of  death  of  the  deceased  to  whom  or  for  whose  benefit 
any  property  situate  in  Ontario  passes  on  the  death  of  the 
deceased  shall  be  liable  for  the  duty  levied  on  the  proportion 
of  such  property  which  so  passes  to  him  or  for  his  benefit  . . . ” 
(The  italics  are  mine.) 

An  executor  or  trustee  as  such  is  not  personally  liable  for 
duty,  but  s.  24(1)  imposes  on  the  executor  an  obligation  to 
deduct  it  from  the  legacy  or  collect  it  from  the  legatee:  “ ...  an 
executor,  trustee  or  person  in  Ontario  in  whom  any  property 
passing  on  the  death  of  the  deceased  or  any  property  in  respect 
of  which  a disposition  is  made,  is  at  any  time  after  the  death 
of  the  deceased  vested,  or  who  has  the  management  or  control 
thereof,  shall  not  transfer  any  such  property  to  the  person 
beneficially  entitled  thereto  without  deducting  therefrom  or 
collecting  an  amount  sufficient  to  pay  the  duty  and  interest  pay- 
able by  such  'person/^ 

The  Treasurer  relies  on  the  case  of  Re  Dunn  Estate;  Fennell 
et  al.  V.  The  Treasurer  of  Ontario,  [1942]  O.R.  635,  [1943]  1 
D.L.R.  92.  That  was  a case  in  which  the  Treasurer  attempted 
to  collect  succession  duties  from  the  widow  in  respect  of  the 
increased  allowance  granted  to  her  by  His  Honour  Judge  Lee, 
a Surrogate  Court  Judge.  It  was  held  by  Plaxton  J.,  who  made 
an  exhaustive  review  of  the  cases,  that  where  a Surrogate  Court 
Judge  has  increased  the  amount  payable  to  the  widow,  the 
increase  is  not  subject  to  succession  duty  because  the  amount 
charged  upon  the  estate  by  the  Surrogate  Court  Judge  under 
The  Dependants’  Relief  Act  is  neither  a “succession”  nor  “prop- 
erty passing  on  death”.  Therefore,  it  would  appear  that  the 
executor  may  pass  the  extra  amount  allowed  to  the  widow 
without  deducting  therefrom  any  duty,  as  s.  24(1)  only  applies 
where  there  is  “property  passing  on  the  death”  or  “in  respect 
of  which  a disposition  is  made”.  It  is  not  necessary  for  me  to 


Re  Williams  Estate. 


Ferguson  J.  495 


decide  what  happens  to  the  lien  imposed  on  the  property  itself 
by  s.  5. 

In  Re  Dunn  Estate  Mr.  Justice  Plaxton’s  formal  order  con- 
tains the  following  clause: 

“1.  This  Court  doth  Declare  that  the  Succession  Duty  pay- 
able to  the  Treasurer  of  the  Province  of  Ontario  by  the  exec- 
utors of  the  Estate  of  James  A.  Dunn,  deceased  and  any  bene- 
ficiaries thereof  is  based  and  calculated  upon  distribution  of  the 
said  Estate  according  to  the  last  Will  and  Testament  of  the 
deceased  and  without  reference  to  any  terms  of  the  Order  made 
by  His  Honour  Judge  Lee  on  the  second  day  of  January,  1934 
in  proceedings  under  the  Dependants’  Relief  Act,  1929  in  the 
said  Estate.” 

Counsel  for  the  Treasurer  argues  that  I should  make  the 
same  declaration  in  this  case  and  that  the  rule  of  stare  decisis 
requires  me  to  do  so.  But  a case  is  authority  only  for  what 
it  actually  decides.  The  decision  in  Re  Dunn  Estate  was  that 
in  the  estate  there  under  consideration  the  succession  duty  pay- 
able should  be  based  and  calculated  as  stated.  It  is  not  easy 
to  understand  why,  in  the  formal  judgment,  the  executors  were 
by  inference  declared  liable  to  pay  duty  when  the  statute  states 
expressly  that  they  were  not  liable  for  any  duty.  At  any  rate, 
the  reasons  for  judgment  and  the  record  in  the  case  show  that 
the  broad  issue  which  appears  to  be  decided  by  the  formal 
judgment  was  not  raised  in  the  case  at  all. 

In  In  re  Jost  Estate;  The  Eastern  Trust  Company  v.  Montreal 
Trust  Company  et  al.,  [1942]  S.C.R.  54,  [1942]  1 D.L.R.  81, 
the  Supreme  Court  of  Canada  dealt  with  The  Succession  Duty 
Act  of  Nova  Scotia  which  contained  a provision  (corresponding 
to  s.  l{g)  of  the  Ontario  Act)  that  in  determining  the  aggregate 
value  of  the  property  the  fair  market  value  should  be  taken  as 
at  the  date  of  the  death  of  the  deceased  of  all  property  passing 
on  his  death.  Section  l{g)  of  the  Ontario  Act  defines  dutiable 
value  as  follows: 

“ ‘dutiable  value’  of  any  property  situate  in  Ontario  passing 
on  the  death  of  the  deceased,  ‘dutiable  value’  of  a transmission, 
or  ‘dutiable  value’  of  a disposition  made  in  Ontario,  means, 
respectively,  the  value  of  such  property  at  the  date  of  death 
of  the  deceased,  the  value  of  such  transmission,  and  the  value 
of  such  disposition,  after  allowance  has  been  made  for  the  debts. 
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encumbrances  and  other  allowances  authorized  by  and  in  accord- 
ance with  subsection  5 of  section  2.” 

The  Nova  Scotia  Act  contained  a provision  (s.  10(1) ),  similar 
to  s.  11(1)  of  the  Ontario  Act,  which  read:  “Every  person  to 
or  for  whose  benefit  any  property  passes  on  the  death  of  any 
other  person  shall  be  liable  for  the  duty  upon  so  much  of  the 
property  as  so  passes  to  him.” 

In  the  majority  judgment  in  In  re  Jost  Estate  Mr.  Justice 
Hudson,  in  discussing  the  meaning  and  effect  of  the  above  men- 
tioned provisions  of  the  Nova  Scotia  Act,  approves  of  the  follow- 
ing from  the  judgment  of  the  trial  judge : 

“The  object  and  meaning  of  The  Succession  Duty  Act  must 
be  gathered  from  the  words  of  the  statute.  It  is  the  purpose 
and  intention  of  the  Act  that  the  two  factors  necessary  to  deter- 
mine the  duty — valuation  and  rates — shall  be  constant.  Irre- 
spective of  market  fluctuations,  duty  shall  be  levied  upon  the  fair 
market  value  (less  deductions)  at  the  date  of  death.  The  rate 
is  determined  by  the  relationship  or  nature  of  the  person  for 
whose  benefit  property  passed  on  the  death.  Computation  is 
made  by  applying  the  appropriate  rate  to  property  passing  to 
each  person  beneficially  on  the  death  of  the  testator.  The  duty 
is  paid  on  the  basis  of  the  distribution  intended  by  the  testator. 
The  executor  deducts  the  amount  which  was  payable  on  each 
legacy  under  section  10(1).  He  must  do  this  in  order  to  carry 
on  the  administration  of  the  estate.  Succession  duties  are  ‘a  first 
lien  upon  the  property  in  respect  to  which  they  are  payable 
until  they  are  paid’,  and  the  executors  cannot  discharge  their 
functions  as  executors  until  they  have  freed  the  assets  of  the 
estate  from  this  lien  and  have  paid  the  duties.” 

But  In  re  Jost  Estate  was  a very  different  kind  of  case  from 
the  one  I have  to  deal  with.  There  the  deceased  died  a short 
time  prior  to  the  financial  crash  in  1929.  The  executors  paid 
succession  duties  based  on  the  value  of  the  securities  at  the 
date  of  death  with  the  result  that  legatees — or  some  of  them 
at  least — received  nothing.  It  was  held  that  the  executors  were 
justified  in  paying  the  duties.  That  case  is  far  from  deciding 
that  a legatee  who  receives  nothing,  though  the  will  mentions 
a bequest  to  him,  should  pay  a tax.  That  point  was  argued  in 
the  case  and  mentioned  at  p.  70  by  Hudson  J.  who  delivered 
the  majority  judgment.  He  said: 
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“The  argument  is  this:  that  in  section  10(1)  obviously  the 
words  ‘passes  on  the  death’  must  refer  to  the  actual  passing 
of  property  into  the  hands  of  the  beneficiary  as  otherwise  a 
beneficiary  would  be  personally  liable  for  a duty  in  respect  of 
property  which  he  had  not  received  and  might  never  receive, 
a result  so  manifestly  unfair  and  unreasonable  that  the  Legis- 
lature could  not  possibly  have  so  intended.” 

Hudson  J.  does  not  expressly  disapprove  of  this  argument 
nor  does  he  expressly  dissent  from  the  view  of  the  Court  of 
Appeal  for  Nova  Scotia  where  the  majority  of  the  judges  con- 
strued the  words  “passes  on  the  death”  and  the  words  “passing 
on  the  death”  as  applicable  only  to  the  time  when  the  property 
was  distributed  to  the  beneficiaries.  He  does  not  decide  that 
a legatee  who  receives  nothing  is  liable  to  pay  duty  and  he  is 
careful  to  point  out  that  the  direct  application  of  s.  10  of  the  Nova 
Scotia  Act  is  not  in  question. 

Crocket  J.  in  his  dissenting  judgment,  at  p.  63,  did  express  the 
opinion  in  the  words  following  that  the  property  passes  to  the 
beneficiary  when  it  actually  reaches  him:  “Graham  J.,  after 
referring  to  the  relevant  provisions  of  the  Act,  as  set  out  in  the 
judgment  of  his  brother,  Doull,  distinctly  held  that  property 
which  ‘passes  on  the  death  of  any  person’  within  the  meaning  of 
the  Succession  Duty  Act  means  property  which  changes  hands  at 
the  death,  that  it  vests  in  the  executor,  though  he  has  no  bene- 
ficial interest  in  it;  that  it  only  actually  ‘passes’  to  the  beneficiary 
when  it  reaches  him;  that  it  would  be  unreasonable  and  unjust  to 
levy  duty  in  respect  of  property  that  the  beneficiary  never  re- 
ceived, and  that  it  should  only  be  levied  if  the  Act,  in  the  clearest 
terms,  directed  it.  In  this  I fully  agree  with  that  learned  judge.” 

Kerwin  J.,  also  in  a dissenting  judgment,  expressed  his 
opinion  at  p.  66:  “It  is  true,  the  fair  market  value  of  the  prop- 
erty is  to  be  taken  as  at  the  date  of  the  death  of  the  deceased. 
It  must  be  borne  in  mind  that  we  are  dealing  with  general 
legacies  of  specific  amounts,  except,  of  course,  the  residuary 
bequest.  The  Regents  of  Mount  Allison  University,  while  ex- 
pecting to  receive  a substantial  sum,  actually  received  nothing, 
and  it  cannot  be  intended  that  they  still  would  be  liable  for 
succession  duty  taxes.  The  University,  of  course,  was  outside 
Nova  Scotia,  but  it  cannot  be  held  that  an  individual  legatee 
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resident  in  Nova  Scotia,  who  actually  received  nothing  although 
the  will  mentioned  a bequest  of  a large  sum,  should  pay  a tax.” 

Although  these  quotations  are  from  dissenting  judgments 
they  are,  nevertheless,  the  opinions  of  eminent  judges  and  in 
the  absence  of  any  expressed  authority  to  the  contrary  I should 
regard  them  as  a valuable  lead  here. 

I do  not  think  the  judgment  in  In  re  Jost  Estate  is  incon- 
sistent with  that  of  Roach  J.  in  Re  Wagstaff,  [1941]  O.R.  71, 
[1941]  2 D.L.R.  108,  where  after  mentioning  that  apart  from 
the  conditional  liability  for  payment  imposed  on  the  executor 
or  trustee  by  s.  19,  the  only  person  liable  for  payment  is  the 
legatee  under  s.  12  (now  s.  11),  and  the  liability  is  limited  to 
the  duty  on  so  much  of  the  property  as  passes  to  him,  he  refers 
to  Nevill  V.  Commissioners  of  Inland  Revenue,  [1924]  A.C.  385 
at  389,  and  Attorney -General  v.  Milne  et  al.,  supra,  at  p.  779, 
in  which  the  words  “passes”  is  defined  as  “changes  hands”,  and 
continues  with  this  statement: 

“It  is  true  that  on  the  death  of  a person  the  title  to  property 
vested  in  him  and  with  respect  to  which  he  has  the  power  of 
disposal  passes  to  and  becomes  vested  in  his  personal  repre- 
sentatives by  virtue  of  the  Devolution  of  Estates  Act.  That 
passing,  however,  is  not  the  passing  referred  to  in  the  Succession 
Duty  Act.  The  personal  representative  is  merely  a trustee.  He 
is  the  conduit  through  whom  title  passes,  or  more  accurately 
may  pass,  to  the  persons  beneficially  entitled.  Moreover,  the 
same  statute  which  vests  the  title  in  the  personal  representative 
makes  that  property  liable  for  the  payments  of  the  debts  of  the 
deceased.  Since  that  property  would,  in  the  lifetime  of  the  de- 
ceased be  liable  for  the  payment  of  his  debts,  it  is  accurate  to 
say  that  the  statute  preserves  the  right  of  the  creditors  in  that 
respect. 

“That  being  so,  then,  notwithstanding  the  solvency  of  the 
estate  at  the  date  of  death,  if  during  the  course  of  the  admin- 
istration the  estate  becomes  insolvent  and  the  whole  property 
of  the  estate  is  required  to  satisfy  the  creditors  of  the  estate, 
then  nothing  passes  to  the  beneficiaries  or  legatees.  For  the 
purposes  of  the  Succession  Duty  Act,  still  regarding  the  personal 
representative  as  the  conduit,  it  may  be  said  that  everything 
is  drained  out  of  the  conduit  on  its  way  toward  the  beneficiaries 
or  legatees  and  nothing  ever  reaches  them.” 
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I have  also  considered  Re  Drummond  Estate;  Minister  of 
Finance  for  British  Columbia  v.  Drummond  et  dl.,  50  B.C.R. 
485,  [1936]  2 W.W.R.  635,  [1936]  4 D.L.R.  264,  a decision 
under  the  British  Columbia  Succession  Duty  Act.  The  question 
in  that  case  was  whether  the  beneficiaries  were  liable  for  the 
duty  before  the  property  was  vested  in  them.  It  was  held 
that  they  were  liable.  But  even  that  case  only  goes  so  far  as 
to  say  that  the  liability  to  pay  dates  back  to  the  date  of  death 
and  recognizes  that  the  demand  for  payment  must,  of  necessity, 
be  made  some  time  later.  It  certainly  is  not  authority  for  the 
proposition  that  the  beneficiaries  are  liable  as  of  the  date  of 
death  in  respect  of  property  which  never  reaches  them. 

In  my  opinion  ss.  11(1)  and  1(g),  when  read  together,  mean 
that  that  part  of  the  deceased’s  property  which  passes  to  the 
legatee,  which  changes  hands,  which  actually  reaches  the  legatee, 
is  to  be  valued  as  at  the  date  of  death.  On  the  value  of  that 
property  he  is  liable  to  pay  duty  and  not  on  property  he  never 
has  received  and  never  will  receive. 

It  seems  to  me  that  to  take  the  words  of  Hall  J.,  approved 
by  Hudson  J.  in  In  re  Jost  Estate,  supra,  namely:  “The  duty  is 
paid  on  the  basis  of  the  distribution  intended  by  the  testator”, 
and  remove  them  from  their  context  and  apply  them  liberally 
would  result  in  a fiood  of  absurdities.  The  testator  might  not 
own  the  property  mentioned  in  the  will.  Could  the  testator  by 
making  gifts  of  what  he  did  not  own  make  the  object  of  the 
phantom  gift  liable  to  the  Treasurer?  Could  a testator  by  his 
will  make  a gift  of  securities,  sell  the  same  before  his  death 
and  cause  his  beneficiary  to  become  liable  to  the  Treasurer? 
Would  the  legatee  be  precluded  from  rejecting  the  gift? 

Suppose  A,  a stranger,  is  bequeathed  securities  of  the  value 
of  $3,000.  The  Surrogate  Court  Judge  charges  those  securities 
with  payment  of  $3,000  to  the  widow,  with  the  result  that  A 
gets  nothing  and  is  required  to  pay  duty  on  the  $3,000. 

These  absurdities  demonstrate  that  the  Legislature  intended 
that  not  only  should  there  be  a gift,  but  that  the  property 
given  must  exist.  There  must,  in  fact,  be  property  passing. 

When  the  Act  is  open  to  a reasonable  interpretation  I should 
reject  an  interpretation  which  leads  to  an  absurdity. 

My  opinion  is  therefore  that  Edith  Mae  Thompson  is  not 
liable  to  pay  the  duty  on  the  increase  granted  to  the  widow  by 
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the  Surrogate  Court  Judge.  Whether  there  is  some  other  method 
of  enforcing  the  payment  of  duty  in  respect  of  the  increased 
allowance  to  the  widow  is  not  before  me  for  determination. 
The  appeal  will  therefore  be  allowed  with  costs. 

Appeal  allowed  with  costs. 

Solicitors  for  the  appellant:  Lerner  and  Lerner,  London. 
Solicitor  for  the  Treasurer  of  Ontario ^ respondent:  W.  D. 
Blair y Toronto. 


[SPENCE  J.l 

Lemieux  and  Lemieux  v.  Bedard. 

Motor  Vehicles  — Injury  to  Passenger  — Liability  of  Owner-driver  — 
Whether  Car  Operated  in  Business  of  Carrying  Passengers  for 
Compensation  — Isolated  Trip  for  Reward  — The  Highway  Traffic 
Act,  R.S.O.  1950,  c.  167,  s.  50(2) — Liability  Based  on  Other  Relation- 
ship— Contractual  Liability — Private  Carrier. 

The  plaintiffs  arranged  with  the  defendant,  a full-time  janitor  in  the 
apartment-house  in  which  the  plaintiffs  lived,  to  drive  them  in  the 
defendant’s  automobile  from  Ottawa  to  Montreal  and  return  for  the 
sum  of  $29.  There  was  evidence  of  only  one  other  occasion  on  which 
the  defendant  had  accepted  money  for  driving  another  person  in  his 
car^  and  the  car  was  shown  to  be  used  ordinarily  as  a family  car 
only.  On  the  return  trip  from  Montreal  the  plaintilfs  were  injured 
as  a result  of  the  defendant’s  negligence,  and  they  claimed  damages. 

Held,  in  the  circumstances  it  could  not  be  held  that  the  vehicle  was 
operated  in  the  business  of  carrying  passengers  for  compensation, 
and  accordingly  the  exception  in  s.  50(2)  of  The  Highway  Traffic  Act 
was  inapplicable,  and  that  section  would  apply  to  bar  any  right  of 
recovery  by  the  plaintiffs  under  the  Act.  Shaw  et  al.  v.  McNay  et  al., 
[1939]  O.R.  368;  Chote  v.  Rowan  et  al.,  [1943]  O.W.N.  6;  Wing  v. 
Banks,  [1947]  O.W.N.  897;  Coutts  v.  Smith,  [1949]  O.W.N.  155; 
Poirier  et  al.  v.  Warren  (1942),  16  M.P.R.  213,  considered.  But  s.  50(2) 
applied  only  to  bar  an  action  based  upon  liability  created  by  the  Act, 
and  did  not  affect  liability  based  upon  any  other  relationship.  Harri- 
son V.  Toronto  Motor  Car  Limited  and  Krug,  [1945]  O.R.  1,  applied. 
Here  the  defendant  had  made  a contract  as  a private  carrier,  and 
there  was  implied  in  that  contract  a term  that  the  defendant  would 
exercise  due  care.  Day  v.  Toronto  Transportation  Commission  et  al., 
[1940]  S.C.R.  433  at  441;  Jackson  v.  Tollett  (1817),  2 Stark.  37  at  38, 
applied.  Since  the  defendant’s  negligence  constituted  a breach  of 
that  implied  term,  he  was  liable  in  damages  to  the  plaintiffs. 

An  appeal  by  the  defendant  from  the  report  of  McDougall 

Co.  Ct.  J.  on  a reference. 

25th  April  1952.  The  appeal  was  heard  by  Spence  J.  in 
Weekly  Court  at  Ottawa. 

D.  R.  Snipper,  for  the  defendant,  appellant. 

Henri  Saint-Jacques,  Q.C.,  for  the  plaintiffs,  respondents. 
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16th  May  1952.  Spence  J.: — This  is  an  appeal  from  the 
report  of  His  Honour  Judge  McDougall  of  the  County  Court  of 
the  County  of  Carleton  made  and  filed  on  the  5th  June  1951. 
That  report  was  made  following  a reference  of  the  action  to  the 
learned  County  Court  Judge  for  trial  and  report,  by  the  order 
of  Mr.  Justice  Schroeder  made  on  the  21st  March  1951.  An 
appeal  from  that  report  was  taken  by  the  defendant  on  the  18th 
June  1951,  and  Mr.  Justice  Chevrier  by  his  order  dated  1st 
October  1951  dismissed  the  appeal  of  the  said  defendant  on  the 
ground  that  he  lacked  jurisdiction  to  consider  the  same.  From  this 
decision  the  defendant  further  appealed  and  the  Court  of  Appeal 
by  its  order  dated  5th  December  1951  allowed  the  appeal  of  the 
defendant  from  the  order  of  Mr.  Justice  Chevrier  and  returned 
the  matter  for  consideration  by  a judge  of  the  High  Court  in 
accordance  with  the  Rules  of  Practice. 

Upon  the  appeal  coming  before  me  in  Weekly  Court  at  Ottawa 
on  Friday,  25th  April  1952  the  said  appeal  was  argued  and  I 
reserved  judgment.  Counsel  for  the  appellant  sought  the  reversal 
of  the  report  of  the  County  Court  Judge  upon  two  grounds: 
first,  that  the  learned  County  Court  Judge  erred  in  finding  that 
the  defendant  had  been  guilty  of  any  negligence  which  caused 
or  contributed  to  the  accident,  and  secondly,  that  the  learned 
County  Court  Judge  erred  in  finding  that  s.  50(2)  of  The  High- 
way Traffic  Act,  R.S.O.  1950,  c.  167,  did  not  apply  to  bar  any 
action  on  behalf  of  the  plaintiffs.  Counsel  stated  that  he  did  not 
intend  to  question  the  judgment  of  the  County  Court  Judge  in 
so  far  as  it  concerned  the  quantum  of  damages  awarded  to  either 
plaintiff. 

I shall  deal  first  with  the  defence  based  upon  s.  50(2)  of  The 
Highway  Traffic  Act.  The  accident  occurred  on  the  19th  Sep- 
tember 1949,  and  at  that  time  the  statutory  provision  that  is 
now  s.  50(2)  was  s.  47(2)  of  R.S.O.  1937,  c.  288.  The  section, 
however,  then  appeared  in  exactly  the  same  form  as  that  in 
the  present  Revised  Statutes  of  Ontario,  and  therefore  I shall 
throughout  make  reference  to  the  provision  as  it  appears  in  the 
last  revision.  The  subsection  reads  as  follows: 

“Notwithstanding  subsection  1,  the  owner  or  driver  of  a 
motor  vehicle,  other  than  a vehicle  operated  in  the  business  of 
carrying  passengers  for  compensation,  shall  not  be  liable  for  any 
loss  or  damage  resulting  from  bodily  injury  to,  or  the  death  of 
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any  person  being  carried  in,  or  upon,  or  entering,  or  getting  on 
to,  or  alighting  from  the  motor  vehicle.” 

The  plaintiffs,  an  elderly  barrister  practising  in  Ottawa  and 
his  wife,  were  occupants  of  an  apartment  in  the  Strathcona 
Apartments  in  that  city  and  made  an  arrangement  with  a janitor 
of  that  apartment  (the  defendant)  to  drive  them  to  Montreal 
and  back  in  his  automobile.  The  parties  agreed  that  the  sum 
of  $29  should  be  paid  to  the  defendant  for  this  service.  On  19th 
September  1949  the  parties  left  Ottawa  with  the  two  plaintiffs 
riding  in  the  rear  seat,  journeyed  safely  to  Montreal  and  returned 
in  the  afternoon.  During  the  return  trip,  at  an  hour  variously 
estimated  at  from  4.20  to  5.10,  an  accident  occurred,  the  de- 
fendant’s automobile  alone  being  involved,  wherein  the  said 
automobile  left  the  highway  and  came  into  collision  with  a bank 
at  the  side  of  the  highway,  with  the  result  that  both  plaintiffs 
were  seriously  injured.  There  would  seem  no  doubt  upon  all 
of  the  evidence  that  the  defendant’s  automobile  was  an  auto- 
mobile which  he  used  ordinarily  as  a family  car  and  that  the 
defendant  was  employed  as  a full-time  janitor  of  the  said  apart- 
ment-house, not  ordinarily  engaged  in  any  other  occupation. 
There  is  only  one  other  instance  reported  in  the  evidence  of  the 
defendant  accepting  any  money  from  anyone  for  driving  them, 
and  that  is  an  occasion  which  occurred  only  a few  weeks  before 
this  accident  when  the  defendant  drove  the  male  plaintiff  from 
the  apartment  in  which  he  resided  to  a polling-place,  it  being 
the  day  of  a federal  election,  and  from  there  to  his  office.  The 
male  plaintiff  alleges  that  upon  arriving  at  his  office  he  asked  the 
defendant  what  was  his  charge  and  the  defendant  replied  $1. 
The  defendant  alleges  that  the  male  plaintiff,  upon  alighting  from 
the  automobile  on  that  occasion,  simply  tendered  to  the  defend- 
ant the  sum  of  $1  as  a tip  and  without  request  for  payment. 
The  view  of  the  learned  trial  judge,  with  which  I agree,  is  that  it 
is  unimportant  which  of  these  two  stories  is  true,  since  even  if 
the  version  given  by  the  male  plaintiff  were  accepted  it  would  fall 
far  short  of  establishing  that  the  defendant  customarily  operated 
the  vehicle  in  the  business  of  carrying  passengers  for  compensa- 
tion. Under  these  circumstances  the  learned  County  Court  Judge 
was  called  upon  to  determine  whether  the  said  subsection  applied 
to  bar  the  action  of  the  plaintiffs.  That  determination  involves  a 
decision  as  to  whether  the  motor  vehicle  was  “a  vehicle  operated 
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in  the  business  of  carrying  passengers  for  compensation”.  Both 
on  the  motion  for  non-suit  made  at  the  conclusion  of  the  plain- 
tiffs’ evidence  and  upon  the  argument  at  the  conclusion  of  the  de- 
fendant’s case,  many  cases  were  cited,  and  the  same  cases  were 
discussed  upon  the  argument  of  the  appeal.  I think  it  necessary 
to  refer  to  only  a few  of  these. 

In  Shaw  et  al.  v.  McNay  et  dl.,  [1939]  O.R.  368,  [1939]  3 
D.L.R.  656,  Godfrey  J.  held  that  the  then  subsection,  a counter- 
part of  the  present  s.  50(2)  of  The  Highway  Traffic  Act,  did 
bar  the  action  of  the  plaintiffs  under  the  following  circumstances : 
The  plaintiffs,  wishing  to  go  to  the  Muskoka  district,  arranged 
with  the  defendant,  through  the  latter’s  mother,  that  they  should 
be  transported  there  in  an  automobile  owned  and  driven  by  the 
defendant,  upon  their  agreeing  to  pay  one-half  the  cost  of  the 
gasoline  used  during  the  trip.  During  the  trip  an  accident  oc- 
curred due  to  the  negligence  of  the  defendant.  Godfrey  J.  at 
pp.  370-1  of  the  report  analysed  the  two  words  “compensation” 
and  “business”,  quoting  definitions  and  references  to  various 
authorities,  and  came  to  the  conclusion  that  “compensation” 
meant  a payment  by  way  of  profit  or  gain  and  that  “business” 
connoted  something  which  was  followed  and  which  required  time 
and  attention  and  labour  for  profit.  He  therefore  concluded  that 
the  circumstances  which  I have  outlined  did  not  result  in  the 
defendant  operating  the  motor  vehicle  in  the  business  of  carrying 
passengers  for  compensation  and  dismissed  the  action.  It  should 
be  noted  that  in  Shaw  et  al.  v.  McNay  et  al.  the  amount  payable 
by  the  passenger  to  the  owner  and  driver  was  a share  of  expenses 
only  and  that  there  was  no  history  whatsoever  of  similar  agree- 
ments made  with  either  the  plaintiff  or  other  persons.  O’Connor’s 
Highway  Traffic  Act,  4th  ed.  1942,  at  p.  148,  says  that  the 
judgment  at  trial  was  affirmed  by  the  Court  of  Appeal  on  the 
10th  October  1939. 

In  Chote  v.  Rowan  et  al.,  [1943]  O.W.N.  6,  [1943]  1 D.L.R. 
339,  55  C.R.T.C.  243,  Roach  J.  (as  he  then  was)  considered  the 
action  of  the  plaintiff  under  the  following  circumstances:  The 
defendant-owner  operated  a summer-resort  business.  Her  hus- 
band had  a business  in  Toronto  where  he  resided  throughout  the 
summer  except  at  week-ends.  The  plaintiff  answered  an  adver- 
tisement of  the  defendant  as  to  accommodation  at  the  summer 
resort  by  telephoning  to  the  husband  in  Toronto  and  an  arrange- 
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ment  was  made  that  the  plaintiff  should  have  accommodation  at 
the  summer  resort  and  should  be  transported  from  Toronto  to 
the  said  summer  resort  and  return  at  the  rate  of  $3  per  person 
for  the  return  trip.  The  transportation  was  to  be  provided  in 
the  defendant’s  automobile  which  was  driven  by  the  defendant’s 
son.  During  the  trip  an  accident  occurred  due  to  the  negligence 
of  the  defendant’s  son  and  the  plaintiff  was  injured.  Shaw  et  al. 
V.  McNay  et  al.,  supra,  was  distinguished  on  the  ground  that 
here  a passenger  paid  a fixed  fee  and  did  not  share  expenses  as  in 
that  case.  At  p.  7 Roach  J.  said: 

“That  fee,  it  may  be  said,  was  very  moderate,  but  it  was  in 
compensation  for  a service  which  the  defendant  wife  through 
her  husband  offered  to  the  plaintiff  and  his  wife  as  prospective 
guests  at  her  lodge.  The  supplying  of  such  service  would  be  an 
inducement  to  prospective  guests  to  patronize  the  lodge  . . . 
It  is  true  that  this  automobile  was  also  used  for  other  purposes. 
It  was  what  might  be  described  as  the  family  car,  used  by  the 
wife  for  her  needs  in  connection  with  the  operation  of  the  lodge 
and  by  the  husband  for  his  requirements,  but  when  the  occasion 
required,  it  was  used  to  transport  passengers  for  a fee  to  and 
from  the  lodge.” 

It  was  held,  therefore,  that  the  vehicle  was  operated  in  the 
business  of  carrying  passengers  for  compensation  and  that  the 
counterpart  of  the  present  subsection  did  not  apply  to  bar  the 
plaintiff’s  action.  It  will  be  seen  that  in  that  case  there  was  a 
straight  fee  agreed  upon  between  the  parties  although  it  was  a 
modest  one  and  that  the  accident  occurred  on  one  of  at  least  a 
considerable  number  of  occasions  upon  which  the  defendant  had 
been  carrying  passengers  in  her  automobile  under  a similar 
arrangement. 

In  Wing  v.  Banks,  [1947]  O.W.N.  897,  Gale  J.  considered 
the  situation  where  the  plaintiff  had  approached  the  defendant 
and  suggested  an  arrangement  whereby  the  defendant  should 
carry  the  plaintiff  from  his  home  to  Kingston  and  back  daily  at 
a fee  of  $2  per  week.  The  parties  agreed  on  this  basis.  The 
plaintiff,  his  son,  and  two  others  were  carried  under  a similar 
arrangement  for  a course  of  many  weeks.  An  accident  occurred 
during  such  a trip  due  to  the  negligence  of  the  defendant.  The 
defendant  was  held  liable  to  the  plaintiff  and  the  counterpart 
of  the  present  subsection  was  held  not  to  bar  the  plaintiff’s  action. 
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Again,  there  was  an  agreement  for  a definite  fee  and  a history  of 
continued  carriage  under  like  agreements  for  a considerable  time. 
The  trial  judge’s  decision  was  affirmed  by  the  Court  of  Appeal. 

In  Coutts  V.  Smithy  [1949]  O.W.N.  155,  the  Court  of  Appeal 
affirmed  the  decision  of  Wilson  J.  holding  that  the  counterpart 
of  the  present  subsection  barred  the  action  of  the  plaintiff  when 
the  plaintiff  was  a passenger  in  an  automobile  ordinarily  used 
as  a private  automobile  and  so  licensed  but  which  had  been 
altered  so  it  might  be  used  by  the  defendant  on  occasion  as  an 
ambulance.  At  the  time  the  accident  occurred  due  to  the  negli- 
gence of  the  driver,  the  vehicle  was  being  driven  for  pleasure 
purposes  only  and  there  was  no  agreement  of  any  kind  between 
the  plaintiff  and  the  owner  or  driver.  In  short,  he  was  a 
“gratuitous  passenger”  in  every  sense.  The  Court  held  that  the 
exception  “other  than  a vehicle  operated  in  the  business  of 
carrying  passengers  for  compensation”  did  not  apply.  The  fact 
that  the  automobile  was  used  from  time  to  time  in  the  business 
of  carrying  passengers  for  compensation  did  not  result  in  its 
being  at  the  time  of  the  accident  a vehicle  within  the  proviso 
of  the  section  in  question.  My  view  is  that  the  decision  is  not 
relevant  here  as  there  was,  according  to  the  finding  of  the  learned 
County  Judge,  a definite  contract  for  carrying  passengers  for 
compensation  in  this  case. 

In  the  Supreme  Court  of  New  Brunswick,  Richards  J.  in 
Poirier  et  dl.  v.  Warren,  16  M.P.R.  213,  [1942]  1 D.L.R.  739, 
considered  an  action  by  an  infant  plaintiff  against  the  operator 
of  a chicken-farm  who  was  accustomed  to  draw  wood-shavings 
from  a sawmill  to  his  fcirm  and  had  invited  the  infant  plaintiff 
and  other  boys  to  ride  with  him  on  his  truck  and  assist  in  the 
loading  and  unloading  of  the  shavings.  An  accident  occurred 
during  one  of  these  trips,  allegedly  due  to  the  negligence  of  the 
defendant. 

The  Court  considered  s.  52(1)  of  The  Motor  Vehicle  Act,  1934 
(N.B.),  c.  20,  which  read  as  follows:  “Notwithstanding  anything 
contained  in  Section  48,  the  owner  or  driver  of  a motor  vehicle, 
other  than  a vehicle  operated  in  the  business  of  carrying  passen- 
gers for  hire  or  gain,  shall  not  be  liable  for  any  loss  or  damage 
resulting  from  bodily  injury  to  or  death  of  any  person  being  car- 
ried in  or  upon  or  entering  or  getting  on  or  alighting  from  such 
motor  vehicle.”  It  will  be  seen  that  this  section  is  an  exact 
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counterpart  of  s.  50(2)  of  The  Highway  Traffic  Act  of  Ontario 
except  that  it  uses  the  words  “for  hire  or  gain”  rather  than  the 
words  “for  compensation”.  I am  not  of  the  opinion  that  the 
substitution  of  the  former  words  for  the  latter  works  any  change 
in  the  meaning  of  the  clause.  At  p.  219  the  learned  judge  said: 

“Such  qualification  or  limitation  as  obtains  in  the  section 
arises  in  respect  of  the  ‘motor  vehicle’,  or  rather  the  ‘operation’ 
of  the  motor  vehicle.  The  qualification  is  there  definitely  given. 
The  motor  vehicle  must  be  ‘operated  in  the  business  of  carrying 
passengers  for  hire  or  gain.’  Obviously  if  the  motor  vehicle  is 
so  operated,  the  passenger  will  not  be  a gratuitous  passenger. 
But  suppose  the  motor  vehicle  is  not  being  operated  in  the  busi- 
ness of  carrying  passengers  for  hire  or  gain  and  the  passenger 
pays  for  the  particular  trip  or  makes  some  contribution.  Does 
the  section  then  apply?  Where  such  a payment  or  contribution 
is  only  casual,  or  not  of  such  a character  or  frequency  that  it 
can  reasonably  be  said  that  the  motor  vehicle  is  being  operated 
in  the  business  of  carrying  passengers  for  gain  or  hire,  then  in 
my  opinion,  the  section  still  applies.  The  controlling  factor  is  the 
operating  of  the  motor  vehicle.  Is  it  being  operated  in  the 
business  of  carrying  passengers  for  gain  or  hire?  If  not,  then  an 
isolated  payment,  whether  entirely  gratuitous  or  not,  will  not 
prevent  the  application  of  the  section;  if  it  is  being  so  operated, 
the  mere  failure  to  ask  for  or  to  receive  payment  for  the  trans- 
portation, will  not  make  the  section  applicable.” 

The  learned  County  Court  Judge,  both  in  his  decision  upon 
the  motion  for  non-suit  and  in  his  judgment  upon  the  reference, 
quoted  the  above  passage  from  the  judgment  in  Poirier  et  al.  v. 
Warren,  but  he  characterized  it  as  a dictum  and  refused  to 
follow  it.  I agree  that  the  decision  is  not  a binding  authority  in 
this  Province,  but  I am  of  the  opinion  that  this  passage  is  not 
a dictum,  being  rather  an  integral  part  of  the  ratio  decidendi, 
and  it  is  one  that  I find  most  persuasive. 

In  the  present  case  we  have,  as  in  Chote  v.  Rowan  et  al. 
and  Wing  v.  Banks,  a contract  for  a definite  fixed  amount  for 
the  service  of  transporting  the  plaintiffs.  We  therefore  have  the 
“compensation”,  but  we  have  no  history  of  like  arrangements 
with  the  plaintiffs  or  with  others.  Can  it  therefore  be  said  that 
the  defendant  was  operating  the  vehicle  in  the  business  of  carry- 
ing passengers  for  compensation,  or  was  this  an  isolated  incident 
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in  which  the  defendant,  although  not  in  the  business  of  carrying 
passengers  for  compensation,  carried  these  particular  passengers 
for  compensation? 

In  32  Halsbury,  2nd  ed.  1939,  at  p.  306,  it  is  stated:  “ ‘Busi- 
ness’ is  a wider  term,  not  synonymous  with  ‘trade,’  and  means 
practically  anything  which  is  an  occupation  as  distinguished  from 
a pleasure.”  And  at  p.  307:  “The  words  ‘to  exercise  a trade  or 
business’  imply  that  the  trade  or  business  must  be  habitually  or 
systematically  exercised:  they  do  not  apply  to  isolated  trans- 
actions.” In  vol.  2 (1931)  of  the  same  work,  at  p.  231,  it  is 
stated:  “An  isolated  business  transaction  does  not  constitute 
carrying  on  a business.  A person  carries  on  a trade  or  business 
when  he  has  an  intention  of  gaining  and  continuing  to  gain  his 
livelihood  by  it.” 

In  Chote  v.  Rowan  et  oL,  supra,  the  operator  of  the  summer 
resort  was  carrying  on  the  business  of  operating  that  resort  and 
as  an  integral  part  of  it  all,  carrying  prospective  guests.  In 
Wing  V.  Banks,  supra,  the  defendant  was  carrying  on  the  busi- 
ness of  daily  transporting  passengers  to  and  from  the  city  of 
Kingston  and  was  doing  so,  whether  or  not  he  was  otherwise 
employed,  which  is  not  revealed  in  the  reasons  for  judgment. 
The  evidence  shows  conclusively  that  the  defendant  Bedard  was 
in  the  business  of  acting  as  a full-time  janitor  at  the  apartment- 
house  and  that  he  never  was  in  the  business  of  operating  this 
vehicle  or  any  other  vehicle  to  carry  passengers  for  compensa- 
tion. The  fact  that  he  did,  on  this  occasion,  carry  the  plaintiffs 
for  compensation,  does  not,  in  my  opinion,  result  in  his  operating 
the  vehicle  in  the  business  of  carrying  passengers  for  compensa- 
tion. I am  in  complete  agreement  with  the  view  expressed  by 
Richards  J.  in  Poirier  et  al.  v.  Warren,  supra,  that  an  isolated 
incident  of  carrying  passengers  for  compensation  does  not  result 
in  the  defendant  operating  the  vehicle  in  the  business  of  carrying 
passengers  for  compensation.  I,  therefore,  must  hold  that  the 
proviso  in  the  then  counterpart  of  50(2)  of  The  Highway  Traffic 
Act  does  not  apply. 

But  even  if  the  proviso  in  s.  50(2)  does  not  apply  in  the  cir- 
cumstances of  this  case,  is  the  result  that  the  plaintiffs’  action 
against  the  defendant  is  barred?  In  Harrison  v.  Toronto  Motor 
Car  Limited  and  Krug,  [1945]  O.R.  1,  [1945]  1 D.L.R.  286,  the 
Court  of  Appeal  held  that  the  then  counterpart  of  the  present 
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s.  50(2)  should  be  restricted  to  the  limitation  of  actions  against 
the  owner  and  driver  qua  owner  and  driver,  and  did  not  bar  a 
right  of  action  arising  out  of  some  other  relationship:  see  judg- 
ment of  Gillanders  J.A.  at  p.  13.  So  the  Court  held  that  the 
action  of  the  plaintiff,  a servant  of  the  defendant,  against  the 
defendant,  which  action  was  based  on  the  relationship  of  master 
and  servant,  was  not  barred  by  the  then  s.  47(2)  of  the  statute. 
At  p.  10  Gillanders  J.A.  gives  examples  of  cases  where  in  his 
opinion  an  action  based  on  another  relationship  might  proceed 
in  spite  of  the  provisions  of  the  subsection:  “For  instance,  should 
the  owner  of  a motor  vehicle  while  driving  his  car  strike  and 
injure  his  passenger,  does  the  section  bar  any  relief  for  the 
assault,  since  by  the  words  of  the  subsection,  the  damage  is  not 
in  terms  limited  to  that  flowing  from  negligence  in  the  operation 
of  a motor  vehicle?  Or  if  the  owner  of  a motor  car  abducted 
another  person,  took  such  person  forcibly  into  his  motor  car  and 
drove  off,  and  in  a collision  resulting  from  his  negligence,  caused 
bodily  injuries  to  such  person,  would  such  owner  be  freed  of 
liability  for  the  injuries  suffered  by  his  victim  while  being  carried 
in  the  motor  car?  Or  again,  if  an  employer  should  engage  a 
servant  under  an  express  contract  providing  for  the  payment 
of  compensation  for  any  bodily  injuries  in  the  course  of  employ- 
ment, and  such  injuries  were  suffered  by  the  servant  while  carry- 
ing out  his  duties  in  a motor  vehicle  owned  and  driven  by  his 
employer,  would  the  statute  provide  a defence?” 

Therefore  upon  the  authority  of  Harrison  v.  Toronto  Motor 
Car  Limited  and  Krug,  if  there  is  a liability  upon  the  defendant 
other  than  the  liability  qua  owner  and  driver,  that  liability  is 
not  extinguished  by  the  provision  of  s.  50(2)  of  The  Highway 
Traffic  Act.  The  learned  County  Judge  in  his  reasons  for  judg- 
ment found  that  an  agreement  was  reached  and  the  sum  of  $29 
was  specified  as  the  compensation  to  be  paid  Bedard.  He  says: 
“I  find  that  he  did  make  a contract  to  transport  Mr.  and  Mrs. 
Lemieux  for  a consideration.  There  was  a specifically  named  con- 
sideration and  the  consideration  was,  in  my  opinion,  adequate.” 
I am  of  the  opinion  that  the  learned  trial  judge’s  finding  is  amply 
supported  by  the  evidence  and  I accept  the  same. 

For  the  reasons  outlined  above,  I am  of  the  opinion  that  such  a 
finding  should  not  have  resulted  in  the  defendant  being  found 
to  be  operating  the  automobile  in  the  business  of  carrying  pas- 


Lemieux  and  Lemieux  v*  Bedard* 


Spence  J.  509 


sengers  for  compensation,  but  I am  equally  strongly  of  the 
opinion  that  such  a finding  must  result  in  the  conclusion  that  the 
defendant  in  this  action  had  made  a contract  to  carry  the  two 
plaintiffs  for  compensation.  In  other  words,  the  defendant  was, 
in  this  action,  a private  carrier  of  passengers  for  compensation. 

That  such  a defendant  is  under  a liability  to  his  passengers 
apart  altogether  from  the  provisions  of  The  Highway  Traffic  Act 
is,  I think,  plain  law. 

In  Day  v.  Toronto  Transportation  Commission  et  al.,  [1940] 
S.C.R.  433  at  441,  [1940]  4 D.L.R.  484,  Hudson  J.  said: 
“Although  the  carrier  of  passengers  is  not  an  insurer,  yet  if  an 
accident  occurs  and  the  passenger  is  injured,  there  is  a heavy 
burden  on  the  defendant  carrier  to  establish  that  he  had  used  all 
due,  proper  and  reasonable  care  and  skill  to  avoid  or  prevent 
injury  to  the  passenger.”  He  quoted  Lord  Ellenborough  in  Jack- 
son  V.  Tollett  (1817),  2 Stark.  37  at  38,  171  E.R.  564:  “Every 
person  who  contracts  for  the  conveyance  of  others,  is  bound  to 
use  the  utmost  care  and  skill,  and  if,  through  any  erroneous 
judgment  on  his  part,  any  mischief  is  occasioned,  he  must  answer 
for  the  consequences.” 

In  4 Halsbury,  2nd  ed.  1932,  at  p.  7,  it  is  stated  that  both 
common  carriers  and  private  carriers  of  passengers  are  liable  for 
negligence  and  at  p.  60  that  it  does  not  appear  that  a higher 
standard  of  care  is  demanded  of  a common  carrier  than  a private 
carrier  of  passengers,  citing  Readhead  v.  The  Midland  Railway 
Company  (1869),  L.R.  4 Q.B.  379  at  382,  and  in  vol.  23  (1936) 
of  the  same  work,  at  p.  656,  it  is  stated:  “Subject  to  any  said 
special  stipulations  or  statutory  regulations,  a carrier  of  pas- 
sengers for  hire  undertakes  to  carry  his  passengers  with  due 
care  and  to  carry  them  safely  as  far  as  reasonable  care  and  fore- 
thought can  attain  that  end.  He  is  liable  for  any  negligence  on 
the  part  of  himself  or  his  servants.” 

These  propositions  are  supported  by  numerous  authorities 
which  date  back  at  least  to  the  18th  century  and  which  occur  in 
increasing  volume  from  that  early  date  on.  It  would  appear, 
therefore,  that  Bedard,  as  such  a private  carrier,  did  undertake 
with  the  plaintiffs  to  “carry  his  passengers  with  due  care  and 
to  carry  them  safely  as  far  as  any  reasonable  care  and  fore- 
thought can  attain  that  end”.  And  if  Bedard  was  in  breach  of 
that  implied  term  in  his  contract  with  the  plaintiffs,  then  Bedard 
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is  liable  altogether  apart  from  any  liability  created  or  provided 
by  the  provisions  of  The  Highway  Traffic  Act. 

It  is  true  that  this  liability  was  not  referred  to  in  either 
Bhaw  et  al.  v.  McNay  et  at,  supra,  or  Coutts  v.  Smith,  supra.  In 
the  latter  case  there  was  no  contract  of  any  kind  between  the 
plaintiff  and  the  defendant.  The  plaintiff  was  a mere  casual 
passer-by  on  the  road  who  was  given  a ride  by  the  defendant’s 
driver.  In  the  former  case,  there  was  a payment  but  that  pay- 
ment was  held  by  the  Court  to  be  a mere  sharing  of  expenses 
so  as  to  couple  the  plaintiff  and  the  defendant  in  a joint  adven- 
ture. I find  no  reported  case  in  Ontario  where  a person  who  paid 
a “compensation”  to  the  defendant  was  barred  from  recovery 
by  the  subsection  of  The  Highway  Traffic  Act  in  question  when 
the  defendant,  in  breach  of  the  implied  contract  to  use  reasonable 
care  in  performing  the  service  of  carriage,  was  negligent.  I am  of 
the  opinion  that  the  right  to  recover  exists  in  such  circumstances 
notwithstanding  the  provisions  of  s.  50(2)  of  The  Highway 
Traffic  Act. 

Two  questions,  therefore,  remain  to  be  decided:  first,  are 
both  of  the  plaintiffs  entitled  to  recover  as. contracting  parties 
with  the  defendant,  and  secondly,  was  there  a breach  by  the 
defendant  of  his  implied  contract  to  use  reasonable  care  in  the 
carrying  of  his  passengers? 

To  deal  with  the  first  question,  the  evidence  shows  that  the 
first  person  who  contacted  the  defendant  was  the  female 
plaintiff.  Taking  the  evidence  of  the  defendant:  “Mrs.  Lemieux 
one  morning  called  me  and  asked  me  to  take  her  and  Mr.  Lemieux 
down  to  Montreal  in  the  morning  and  come  back  in  the  same 
day.  I said  you  might  as  well  have  a taxi  ...  A couple  of 
days  after  she  called  me  again,  and  spoke  about  the  price.  I 
never  drive  anybody  and  I said  I couldn’t  say,  I never  drive 
anyone.  I said  maybe  $28  or  $29,  I didn’t  know.  She  said  I am 
going  to  talk  with  Mr.  Lemieux  about  it.  A couple  of  days  later 
she  called  rne  again.  She  said  the  price  was  a little  too  high  . . . 
After  that  she  said  she  would  like  to  go  for  the  19th.  I said 
yes.”  The  plaintiff  Mrs.  Lemieux  in  her  evidence  stated  that  in 
reply  to  the  quotation  of  $29  from  the  defendant  she  said:  “I 
will  ask  my  husband  and  let  you  know.”  She  continued:  “So  a 
few  days  after  that  I told  him  -it  was  all  right,  we  could  go.” 
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The  plaintiff  Mr.  Lemieux  was  asked:  “You  did  not  carry  on 
any  negotiations  with  him  before  that  morning?  A.  No,  I had 
full  confidence  in  my  wife’s  ability.” 

It  is  true  that  the  plaintiffs  allege  that  Mr.  Lemieux  alone 
tendered  the  money  on  two  different  occasions  to  the  defendant 
Bedard,  but  the  defendant  Bedard  admits  that  when  he  saw 
Mrs.  Lemieux  in  the  hospital  after  the  accident,  Mrs.  Lemieux 
said:  “You  can  see  Catherine  [the  daughter  of  the  plaintiff], 
she  has  the  money  for  you.” 

On  this  evidence  I am  ready  to  hold  that  the  contract  for 
carriage  was  made  by  both  plaintiffs  with  Bedard  and  I hold  as 
irrelevant  the  fact  that  the  offer  of  the  money  would  appear  to 
have  been  made  before  the  accident  by  the  male  plaintiff  alone. 
It  would  seem  perfectly  plain  that  Mrs.  Lemieux  first  broached 
the  subject  of  the  agreement  with  the  defendant,  then  conferred 
with  her  husband  as  to  the  defendant’s  suggestion  of  a compensa- 
tion and,  upon  having  her  husband’s  approval,  approached  the 
defendant  again  and  confirmed  the  arrangement  whereby  he 
would  carry  both  the  plaintiffs  to  and  from  Montreal  for  the 
inclusive  price  of  $29. 

Under  the  circumstances,  if  there  is  a breach  of  the  implied 
term  of  the  contract  for  the  exercise  of  reasonable  and  due  care, 
then  both  plaintiffs  are  entitled  to  recover  from  the  defendant. 
A reference  to  the  pleadings  might  be  appropriate  in  view  of 
the  fact  that  during  the  argument  of  the  appeal  neither  counsel 
discussed  a claim  in  contract  as  distinguished  from  one  in  tort. 

The  statement  of  claim  in  para.  3 alleges:  “The  defendant, 
about  the  middle  of  September  1949,  offered  to  drive  the  plaintiffs 
to  Montreal  and  back  for  29  dollars  and  his  meals  en  route, 
declaring  at  the  same  time,  that  he  had  a taxi  license.  The 
plaintiffs  accepted  the  offer.”  (The  italics  are  my  own.)  On 
motion  made  by  counsel  for  the  plaintiffs  at  trial  the  words 
“and  his  meals  en  route  declaring  at  the  same  time  that  he  had 
a taxi  license”  were  stricken  out.  Paragraph  4 of  the  statement 
of  claim  reads:  “Pursuant  to  said  agreement,  the  defendant,  on 
the  19th  of  September  1949,  drove  the  plaintiffs  to  Montreal, 
and  they  paid  for  his  noon  meal.”  Paragraph  8 of  the  statement 
of  claim  reads:  “The  plaintiffs  affirm  that  the  injuries  they  have 
suffered  as  above  described  were  caused  by  the  negligent,  careless 
incompetent  driving  of  the  defendant  in  allowing  his  car  to  run 
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into  the  ditch.”  Although  the  form  of  pleading  is  very  loose 
and  indefinite,  in  my  opinion  it  will  support  the  claim  for  breach 
of  contract,  especially  in  view  of  the  fact  that  the  breach  is 
negligent  operation  of  the  vehicle,  that  is  the  same  conduct  which 
would  be  alleged  in  an  action  based  upon  tort. 

The  appellant  also  attacks  the  report  of  the  learned  County 
Court  Judge  on  the  ground  that  he  was  in  error  in  finding  that 
any  negligent  conduct  of  the  defendant  caused  or  contributed  to 
the  accident.  The  negligence  found  by  the  learned  County  Court 
Judge  is  set  out  in  his  report:  “There  is  no  doubt  in  my  mind 
that  Mrs.  Lemieux’s  evidence,  which  was  uncontradicted,  showed 
that  the  car  was  being  driven  too  fast,  having  regard  to  the 
sharp  curve  and  its  slippery  condition,  that  the  defendant  driver 
did  not  have  his  car  under  proper  control  and  he  failed  to  apply 
his  brakes  properly.”  I should  remember  that  I am  considering 
an  appeal  from  the  report  of  the  learned  judge  who  alone  saw 
the  witnesses  and  observed  their  demeanour  in  giving  their 
evidence  and  that  he  possessed  an  opportunity  far  greater  than 
mine  to  come  to  a proper  decision  upon  the  facts.  Therefore  I 
should  not  depart  from  the  learned  County  Judge’s  findings  of 
fact  unless  there  is  no  evidence  upon  which  he  could  reasonably 
come  to  the  conclusion  to  which  he  did  come.  It  will  be  seen  that 
the  learned  County  Judge  has  found  three  separate  acts  of 
negligence:  (a)  the  operation  of  the  automobile  at  too  rapid  a 
speed  having  regard  to  all  conditions;  (b)  the  failure  of  the 
driver  to  keep  his  automobile  under  proper  control;  and  (c)  the 
failure  of  the  driver  to  apply  his  brakes  properly. 

I think  I shall  first  comment  on  the  use  of  the  word  “sharp”. 
That  word  was  used  by  the  learned  County  Judge  on  two 
different  occasions  in  his  reasons  for  judgment,  in  each  case 
to  describe  the  curve  at  which  the  accident  occurred.  There  is 
no  evidence  that  the  curve  was  a sharp  one.  On  the  other  hand, 
the  curve  was  described  by  the  constable  as  “a  long  left-hand 
curve  while  driving  west.  There  is  a long  left-hand  curve”.  The 
defendant  Bedard  was  asked:  “Q.  Was  this  curve,  as  far  as 
this  outline  was  concerned,  was  it  any  different  than  any  other 
curve  you  had  passed?  A.  No.” 

Counsel  for  the  appellant  stressed  the  argument  that  the 
learned  County  Judge  had  misled  himself  in  finding  that  the 
defendant  driver  approached  the  curve  too  rapidly  on  the  basis 
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that  it  was  a sharp  curve,  and  had  the  learned  County  Court 
Judge  realized  that  the  curve  was  not  a sharp  curve  he  would 
not  have  found  that  the  defendant  approached  the  curve  at  too 
great  a speed.  I cannot  understand  how  the  learned  County 
Judge  would  have  had  the  impression  from  any  of  the  evidence 
that  the  curve  was  a sharp  curve  and  I am  prepared  to  find 
that  his  use  of  the  word  “sharp”  in  his  reasons  for  judgment 
was  a mere  slip  of  the  tongue.  The  description  of  the  curve  by 
the  constable  was  a very  graphic  one.  This  graphic  description 
was  practically  the  only  evidence  before  the  Court  as  to  the 
contour  of  the  particular  curve. 

Evidence  as  to  the  cause  of  the  accident  was  given  by  Provin- 
cial Constable  Creswell,  Mrs.  Lemieux  the  plaintiff,  and  Mr. 
Bedard,  the  defendant,  and  Mrs.  Bedard,  his  wife.  Mrs.  Lemieux 
was  a lady  over  70  years  of  age,  riding  in  the  back  seat  and  who 
did  not  herself  drive  an  automobile.  Mr.  Bedard  found  consider- 
able difficulty  with  the  English  language,  and  reading  the  record 
I am  convinced  that  at  times  his  answers  were  made  after  a 
failure  to  appreciate  intelligently  the  question  put  to  him.  This 
difficulty  was  noted  by  the  learned  County  Judge.  Mrs.  Bedard 
gave  evidence  through  an  interpreter,  albeit  a very  skilled  one — 
the  Crown  Attorney  of  the  County — but  she  was  in  the  position 
of  a passenger  who,  although  sitting  in  the  front  seat,  was  not 
able  to  drive  a car  herself  and  her  evidence  I regard  as  very 
unimportant.  The  plaintiff  Auguste  Lemieux  was  asleep  in  the 
back  seat  at  the  time  of  the  accident  and  therefore  could  give  no 
evidence  as  to  its  cause. 

In  these  circumstances  I am  of  the  opinion  that  the  most 
satisfactory  conclusion  as  to  what  caused  the  accident  may  be 
obtained  by  careful  perusal  of  the  evidence  of  the  provincial 
constable,  confirmed  as  it  is  by  the  evidence  of  all  three  of  the 
other  witnesses  to  whom  I referred.  That  constable,  called  to  the 
scene  of  the  accident,  found  the  defendant’s  automobile  off  the 
paved  part  of  the  road  in  the  north  ditch;  that  is  the  right-hand 
ditch  for  a person  proceeding  westerly.  The  side  of  the  shoulder 
sloped  from  the  pavement  into  the  ditch  at  a gentle  angle  and 
at  a point  from  15  feet  to  25  feet  from  the  pavement  was  broken 
by  a steep  bank  which  ran  up  from  the  slope  of  the  ditch.  The 
front  of  the  car  faced  into  a steep  bank.  The  vehicle  pointed 
north-west  with  the  rear  of  the  car  toward  the  paved  part  of  the 
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road.  The  officer  found  marks  leading  up  to  the  car  showing 
that  the  car  left  the  road  at  what  he  described  as  a slight  angle. 
He  described  the  damage  to  the  automobile  as  not  being  so  severe 
as  to  indicate  any  particularly  excessive  speed.  Unfortunately 
the  constable  was  the  only  person  in  authority  at  the  scene.  It 
proved  impossible  for  him  to  obtain  the  attendance  of  an  am- 
bulance and  he  was  forced  to  leave  the  scene  to  take  the  injured 
persons  to  a nearby  village.  When  he  returned  he  found  that  a 
service  truck  had  attended  the  scene,  had  already  towed  away 
the  vehicle  and  in  doing  so  had  obliterated  any  marks  that 
might  have  been  present  on  the  highway. 

I should  add  that  the  accident  occurred  some  time  about  five 
o’clock  on  an  afternoon  in  September  when,  according  to  the 
constable,  it  was  daylight  with  fairly  good  visibility  and  when,  ac- 
cording to  the  defendant  Bedard,  it  was  “bright”.  Although  no 
rain  was  falling  at  that  time,  heavy  rain  had  fallen  from  time 
to  time  during  that  day;  the  road  was  wet  and  at  this  point  was 
also  covered  with  a thin  film  of  mud  which  the  constable  conjec- 
tured had  been  brought  upon  the  highway  by  cattle  crossing  at 
that  point  from  one  side  of  the  road  to  the  other.  Counsel  for 
the  plaintiffs  put  to  the  constable  the  question:  “It  was  a left- 
hand  curve  so  he  had  to  go  south,  then  he  turned  right  around 
and  landed  straight  headlong  into  the  ditch.  Is  that  what  you 
found?”  The  constable  answered:  “No.  The  car  was  not  facing 
in  a north  and  south  direction;  it  was  on  an  angle,  it  was  at 
approximately — the  car  was  on  a north-west  angle  to  the  bank 
of  the  curve.  Upon  my  arrival  I did  note  some  marks  leading  up 
to  this  car  which  left  the  road  at  a slight  angle.” 

Mrs.  Lemieux  was  asked  in  cross-examination:  “What  hap- 
pened to  the  car?  Did  it  skid  and  back  into  the  ditch?  A.  No 
it  went  all  right — straight.  Q.  It  seemed  to  skid  across  the 
road?  A.  No  we  drive  on  the  right.  Q.  And  it  left  the  road — 
A.  It  left  the  road  like  this.  Q.  Almost  at  right  angles,  at  a 
sharp  angle?  A.  Yes.”  The  defendant  Bedaird  was  asked:  “I 
don’t  want  to  mislead  you  but  want  to  know  if  this  fact  is 
correct.  You  made  this  curve  immediately  after  you  turned  to 
go  back?  A.  To  make  the  turn  it  curves  to  the  left  and  after  I 
turn  to  the  right  and  then  went  into  the  ditch.  Q.  You  turned 
again  to  the  right  and  then  went  into  the  ditch,  is  that  right?  A. 
Yes.  Q.  And  you  went  in  at  a slight  angle  to  the  road,  I think? 
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North-west?  A.  Yes.  Q.  Or  did  you  go  straight  across  the 
road?  A.  No,  I was — I didn’t  go  straight  on  the  road.  As  soon 
as  I left  the  road  to  go  into  the  ditch  I was  straight.  Q.  As  soon 
as  you  were  in  the  ditch  you  were  straight?  But  on  the  road 
you  told  us  you  were  on  a slight  angle?  A.  Yes.” 

It  would  therefore  appear  that  the  evidence  of  the  constable, 
confirmed  by  the  evidence  of  both  the  plaintiff  Mrs.  Lemieux  and 
the  defendant  Bedard,  is  that  the  accident  occurred  by  the  auto- 
mobile simply  failing  to  follow  the  curve  of  the  road  to  the  left 
and  instead  going  off  the  road  on  its  right-hand  side  on  a slight 
angle  which,  perhaps  due  to  the  softness  of  a water-sogged 
shoulder,  was  made  sharper  after  the  automobile  left  the  road. 
An  attempt  seems  to  have  been  made  at  trial  to  have  pictured 
an  accident  which  occurred  when  a sudden  and  rather  slight 
skid  was  accentuated  by  harsh  application  of  the  brakes  so  that 
the  automobile  swung  and  went  off  the  road  rear-end  first, 
but  that  reconstruction  was  denied  by  all  three  witnesses. 

Under  these  circumstances  I am  of  the  opinion  that  the  third 
ground  of  negligence  found  by  the  learned  County  Judge  is  not 
tenable.  Counsel  for  the  appellant  during  the  argument  before 
me  stressed  that  the  learned  County  Judge,  in  finding  that  the 
harsh  application  of  the  brakes  was  an  act  of  negligence,  had 
ignored  the  well-recognized  doctrine  of  negligence  law  that  a 
driver  cannot  be  charged  with  negligence  when  in  the  agony  of 
collision,  faced  with  an  emergency  not  of  his  creating,  he  adopts 
a course  which,  on  subsequent  contemplation,  would  appear  to 
be  less  than  the  best  course  available.  I agree  with  that  view, 
but  I think  that  the  point  here  is  irrelevant  for  in  my  opinion 
the  sudden  application  of  the  brakes  was  not  a cause  of  the 
accident  and  the  accident  had  been  caused  by  an  occurrence  to 
which  I shall  refer  later,  prior  to  the  application  of  the  brakes. 
In  my  opinion  the  evidence  supports  this  conclusion  both  in  what 
I have  stated  above  and  in  further  very  significant  answers  of 
the  defendant:  “Q.  Is  there  anything  else  that  you  could  have 
done  that  you  didn’t  do?  A.  After  the  car  started  to  go  that 
way,  I couldn’t  do  anything.  I tried  the  brakes  and  the  first 
thing  I knew  I was  in  the  ditch.”  And  in  re-examination:  “Q. 
But  at  the  time  the  skid  had  begun,  did  you  apply  your  brakes 
before  or  after  the  skid  had  started?  A.  After.” 
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Therefore  in  my  view  it  must  be  determined  whether  there 
was  any  negligent  conduct  of  the  driver  preceding  the  moment 
when  his  automobile  failed  to  follow  the  left-hand  curve  of  the 
road  and  went  over  the  right-hand  edge  of  the  pavement  at  a 
slight  angle.  It  will  be  remembered  that  the  road  was  very  wet 
and  at  this  point  covered  by  a slight  film  of  mud.  That  is  the 
evidence  of  the  constable  to  which  there  is  no  contradiction.  It 
would  appear  from  the  evidence  of  the  defendant  Bedard  that 
as  he  approached  this  curve:  “First  thing  I noticed  I felt  the 
back  was  a little  shaky.  Q.  What  do  you  mean  by  a little 
shaky?  A.  Shaky,  and  I could  feel  the  back  was  skiddy.  Q. 
Do  you  mean  skidding?  A.  Yes,  something  like  that.  Q.  What 
caused  that?  Do  you  know?  A.  I cannot  say.” 

Skidding  of  a vehicle  on  a highway  by  itself  is  a “neutral 
fact”  equally  consistent  with  negligence  or  no  negligence:  Gau- 
thier d Company  Limited  v.  The  King,  [1945]  S.C.R.  143  at  152, 
[1945]  2 D.L.R.  48,  per  Kellock  J.;  McKimmie  v.  Strachan, 
[1936]  O.W.N.  218.  It  becomes  necessary  to  determine  whether 
the  evidence  has  established  the  reason  for  that  skidding  and,  if 
so,  does  such  reason  constitute  negligent  driving  on  the  part  of 
the  defendant? 

The  plaintiff  Mrs.  Lemieux  gave  evidence  as  to  speed:  “Q.  You 
had  nothing  to  complain  about  Mr.  Bedard’s  driving  did  you? 
He  was  driving  well?  A.  Yes  and  he  did  not  go  fast  at  all.  Q. 
He  was  going  at  a moderate  rate  of  speed  all  the  time?  A.  Oh 
yes.” 

The  defendant  Bedard  also  gave  evidence  as  to  his  speed: 
“Q.  At  the  time  of  the  accident,  what  were  you  doing?  A.  I 
was  talking  with  Mrs.  Bedard  before  we  got  to  the  accident,  to 
the  curve.  I wasn’t  quite  to  the  curve  and  was  slowing  down  to 
23  or  24  miles  an  hour.  Q.  At  the  time  you  struck  that  curve 
. . . what  was  your  rate  of  speed?  A.  23  or  24  miles  an  hour.” 
In  cross-examination:  “Q.  As  you  approached  the  curve  at  which 
the  accident  happened,  how  did  you  know  you  were  going  23 
miles  per  hour?  A.  I was  looking  at  the  speedometer  every 
time  I take  the  curve.  I go  slow  enough  to  take  them.” 

Mrs.  Bedard  was  asked:  “Do  you  know  what  rate  of  speed  he 
was  going?  A.  When  the  road  was  right  he  was  driving  faster, 
rapidly,  and  when  there  were  curves,  he  moderated  . . . Q.  Do 
you  know  at  what  rate  of  speed  he  was  going?  A.  I could  not 
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say  exactly.  Not  more  than  40  miles  an  hour  when  the  road  was 
straight  and  when  there  were  curves  he  moderated  very  much. 
When  he  turned  the  curves,  about  23  or  24  miles  an  hour.’’ 
Counsel  for  the  appellant  took  the  position  that  this  course  of 
driving  was  not  negligent  and  that  to  use  his  words:  “He  does  not 
have  to  drive  along  that  highway  expecting  occasional  hidden 
slashings  of  mud.” 

The  defendant  was  driving  on  a highway  which  had  been 
subject  to  heavy  rainstorms  on  frequent  occasions  that  day. 
All  the  way  from  Montreal  he  met  conditions  consisting  of  very 
wet  roads.  He  acknowledged  in  evidence  that  there  were  many 
curves  on  the  road.  He  has  stated  that  in  order  to  negotiate 
these  curves,  he  had  reduced  his  speed  to  23  or  24  miles  an  hour. 
He  had  successfully  negotiated  other  curves  and  perhaps  at  this 
speed,  although  there  is  no  evidence  on  the  subject.  He  failed 
to  negotiate  this  particular  curve.  In  my  view  the  defendant 
recognized  the  dangerous  condition  of  the  highway  on  that  day 
and  took  some  care  to  avoid  the  danger,  but  did  not  take  sufficient 
care.  The  accident  happened  when  the  road  conditions  were 
much  like  those  he  had  already  negotiated  and  when  his  care 
did  not  prove  sufficient.  According  to  the  constable  there  were 
many  places  on  the  roadway  where  a slight  film  of  mud  covered 
the  highway.  After  an  all-day  rain  a highway  through  farm 
country  has  on  it  in  places  a slight  film  of  mud,  and  the  de- 
fendant must  drive  his  automobile  with  such  condition  in  mind. 
In  my  view  he  did  have  the  condition  in  mind  because  merely 
a wet  road,  but  not  one  slippery  from  surface  mud,  would  not 
have  caused  an  experienced  driver  to  reduce  his  speed  on  long 
gradual  curves  to  23  or  24  miles  an  hour,  and  the  evidence 
given  by  both  the  defendant  Bedard  and  his  wife  that  the 
defendant  had  reduced  his  speed  to  that  rate  convinces  me  that 
he  recognized  the  road  was  slippery — more  slippery  than  one 
would  expect  from  a merely  wet  road.  He  simply  failed  to  reduce 
his  speed  sufficiently.  This  is  negligence  and  is  one  of  the  two 
grounds  of  negligence  found  by  the  learned  County  Court  Judge. 
In  my  view,  “that  he  did  not  have  his  car  under  proper  control” 
is  merely  another  manner  of  stating  the  same  ground  of  negli- 
gence. Therefore  I have  come  to  the  conclusion  that  the  learned 
County  Court  Judge  properly  found  that  the  defendant  was 
negligent  and  that  his  negligence  was  the  cause  of  the  accident. 
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In  view  of  the  above,  that  negligence  is  a breach  of  the  implied 
term  of  the  contract  of  carriage  which  the  defendant  entered 
into  with  the  plaintiffs  and  the  plaintiffs  are  entitled  to  damages 
for  that  breach. 

Although  the  case  would  appear  to  have  been  argued  before 
the  learned  County  Court  Judge  solely  on  the  question  of  the 
application  of  the  counterpart  of  s.  50(2)  of  The  Highway  Traffic 
Act,  and  although  certainly  on  the  appeal  no  mention  was  made 
to  the  possible  defences  which  could  be  urged  to  an  action  by 
a passenger  for  compensation,  it  might  be  well  to  consider  those 
defences.  Put  shortly,  those  defences  are:  joint  adventure  or 
common  enterprise,  contributory  negligence  in  its  various  forms, 
and  volenti  non  fit  injuria.  For  the  reasons  I have  already  out- 
lined this  case  cannot  be  considered  one  of  joint  enterprise;  the 
defendant  had  no  interest  in  going  to  Montreal  and  made  the  trip 
simply  and  solely  because  he  was  hired  to  do  so  by  the  plaintiffs. 
Neither  plaintiff  drives  a motor  car  and  both  were  elderly  people 
riding  in  the  back  seat.  Mr.  Lemieux  was  asleep  at  the  time  of 
the  accident  and  Mrs.  Lemieux  has  testified  that  the  speed  of  the 
automobile  was,  in  her  opinion,  moderate.  Under  these  circum- 
stances I cannot  see  how  the  plaintiffs  could  be  held  guilty  of 
any  contributory  negligence  either  by  active  conduct  or  by  failure 
to  protest  or  acquiesce  in  the  negligence  of  the  driver.  As  to 
the  doctrine  volenti  non  fit  injuria,  counsel  for  the  defendant 
brought  out  in  cross-examination  of  Mrs.  Lemieux  that  she 
trusted  the  defendant  and  desired  him  to  drive  to  Montreal  and 
the  defendant  himself  made  that  allegation.  I have  already 
referred  to  the  plaintiffs’  age  and  knowledge  of  the  art  of  driving 
a motor  car  and  to  their  opinion  as  to  the  driving  of  the  defendant 
on  this  occasion.  It  was  said  in  Harrison  v.  Toronto  Motor  Car 
Limited  and  Krug^  supra,  by  Gillanders  J.A.  at  p.  13  that  to 
establish  the  defence  of  volenti  non  fit  injuria  it  must  be  shown 
that  the  plaintiff  not  only  perceived  the  existence  of  the  danger 
but  also  fully  appreciated  it  and  voluntarily  assumed  the  risk.  I 
cannot  conceive  how  it  would  be  possible  to  establish  that 
defence  on  the  evidence  in  this  case. 

As  I have  said,  the  amount  of  the  damages  was  not  contested 
and  these  damages  flow  as  naturally  from  the  breach  of  contract 


Pflug  and  Pflug  v«  Collins* 


519 


as  from  tort.  Therefore  the  appeal  against  the  report  of  the 
learned  County  Court  Judge  will  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiffs,  respondents:  Henri  Saint-Jacques, 
Ottawa. 

Solicitor  for  the  defendant,  appellant : Samuel  Berger,  Ottawa. 


[WELLS  JJ 

Pflug  and  Pflug  v.  Collins. 

Limitation  of  Actions — Extinguishment  of  Title  by  Adverse  Possession — 
Sufficiency  of  Possession — Burden  of  Proof — Continuity  of  Posses- 
sion— The  Limitations  Act,  R.S.O.  1950,  c.  207,  ss.  4,  5,  11,  15. 

Evidence — Corroboration — Claims  against  Estates- — Sufficiency  of  Cor- 
roboration— Evidence  of  Solicitor — The  Evidence  Act,  R.S.O.  1950, 
c.  119,  s.  12. 

C and  his  wife  W were  tenants  in  common  of  land.  W died  intestate 
in  1935,  survived  by  three  children  by  a previous  marriage.  C con- 
tinued to  occupy  the  house  for  some  time,  and  then  rented  it  to 
tenants.  In  1941  C sold  the  land  to  the  plaintiffs  under  an  agreement, 
and  the  plaintiffs  took  possession,  but  made  no  investigation  of  the 
title  until  1947,  when  they  resold  to  one  K.  In  order  to  be  able  to 
give  title  to  K the  plaintiffs  paid  a sum  of  money  to  each  of  the 
children  of  W and  obtained  releases  from  them.  C at  this  time 
accepted  the  correctness  of  the  amounts  paid,  and  said  he  “would 
have  to  pay  them”,  but  he  was  then  without  funds.  After  C’s  death 
the  plaintiffs  claimed  from  his  estate  the  amounts  they  had  paid  to 
W’s  children,  and  also  the  amount  they  had  paid  to  the  solicitor  who 
acted  both  for  them  and  for  K,  and  who  arranged  the  settlement. 

Held,  the  plaintiffs  were  entitled  to  judgment. 

There  was  ample  corroboration  of  the  claim,  to  satisfy  s.  12  of  The 
Evidence  Act,  in  the  documents  and  in  the  evidence  of  the  solicitor, 
who  was  not  an  opposite  or  interested  party.  MacEwan  v.  The 
Toronto  General  Trusts  Corporation  (1917),  54  S.C.R.  381  at  391, 
applied. 

The  solicitor’s  costs  were  recoverable,  since  they  were  part  of  the 
damages  suffered  by  the  plaintiffs  as  a result  of  C’s  inability  or 
unwillingness  to  give  a clear  title  according  to  his  covenant  in  the 
agreement  of  sale.  McNiven  v.  Pigott  (1914),  33  O.L.R.  78,  335, 
applied. 

The  substantial  defence  to  the  action  was  that  when  the  payments 
were  made  to  W’s  children  in  1947  their  interest  in  the  land  had 
been  barred  and  extinguished  by  lapse  of  time  under  s.  5 of  The 
Limitations  Act,  and  that  consequently  the  moneys,  having  been  paid 
to  them  under  a mistake  of  law,  could  not  be  recovered  from  C’s 
estate.  This  defence  would  probably  be  good  if  the  evidence  were 
sufficient  to  establish  it,  but  the  defendant  had  failed  to  discharge 
the  burden,  which  was  on  her,  of  proving  that  there  had  been  con- 
tinuous possession  for  ten  years  to  the  exclusion  of  W’s 
children.  The  possession  of  the  plaintiffs  themselves  was  for  less 
than  the  statutory  period,  and  the  evidence  entirely  failed  to  show 
whether  or  not  C’s  possession,  and  that  of  tenants  to  whom  he 
rented  the  property,  was  adverse  to  the  rights  of  his  stepchildren. 

Review  of  authorities. 
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An  action  against  the  administratrix  with  will  annexed  of 
the  estate  of  Charles  Closky,  deceased. 

20th  November  1951.  The  action  was  tried  by  Wells  J. 
without  a jury  at  Kitchener. 

A.  W.  Boos,  for  the  plaintiffs. 

M.  McLean,  for  the  defendant. 

29th  April  1952.  Wells  J.: — This  is  an  action  commenced 
by  the  plaintiffs  as  a result  of  a claim  made  by  them  against 
the  estate  of  the  late  Charles  Closky,  and  brought  by  them  in 
this  Court  pursuant  to  an  order  of  the  judge  of  the  Surrogate 
Court  of  the  County  of  Wentworth  made  on  the  7th  January 
1950.  It  arises  out  of  the  sale  in  his  lifetime  by  Closky  to  the 
plaintiffs  of  a certain  house  property  in  the  city  of  Kitchener 
situate  on  lot  27,  plan  179,  for  that  city,  apparently  known  as 
39  Herlan  Avenue. 

From  the  exhibits  filed  on  the  consent  of  counsel  for  both 
parties,  and  an  abstract  of  title  which  was  filed  to  assist  me  as 
a memorandum,  it  appears  that  the  property  in  question  was 
originally  conveyed  to  Charles  Closky  and  his  wife  Mary  Closky 
as  tenants  in  common,  by  deed  dated  22nd  April  1929  and 
registered  on  the  13th  May  1929  as  no.  62646.  By  a mortgage 
of  even  date  the  grantees  mortgaged  the  lands  to  one  John 
Crasser  to  secure  the  sum  of  $1,800.  It  was  established  in 
evidence  by  the  late  Mrs.  Closky’s  son  by  an  earlier  marriage, 
one  Jerome  Zinger,  that  Mary  Closky  died  in  February  1935, 
and  that  she  had  previously  married  Charles  Closky. 

On  the  23rd  September  1941  Charles  Closky  entered  into  an 
agreement  of  sale  with  the  plaintiffs,  whereby  he  agreed  to  sell  to 
them  the  lands  in  question  for  the  sum  of  $2,600,  which  was 
payable  $200  on  or  before  the  date  of  possession  and  a further 
sum  of  $22  or  more  on  the  first  day  of  each  and  every  month 
thereafter.  Interest  was  to  be  computed  at  the  rate  of  5 per 
cent,  and  deducted  every  six  months  from  the  monthly  pay- 
ments. The  purchaser  was  to  pay  the  taxes,  and  the  first  pay- 
ment was  to  be  made  on  the  1st  November  1941. 

This  agreement  contained  the  usual  covenant  by  the  pur- 
chasers that  they  would  pay  or  cause  to  be  paid  to  the  vendor 
the  moneys  above  mentioned,  together  with  interest  at  the  rate 
of  5 per  cent,  per  annum,  and  that  they  would  pay  taxes  from 
and  after  the  1st  October  1941.  In  consideration  of  this 
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covenant  the  vendor  covenanted  with  the  purchasers,  on  the 
payment  of  the  purchase  moneys:  “to  immediately  thereupon 
convey  and  assure,  or  cause  to  be  conveyed  and  assured  to  the 
Purchasers  their  heirs  or  assigns,  by  good  and  sufficient  deed 
in  fee  simple 

“All  that,  the  said  piece  or  parcel  of  land  and  premises  above 
described,  together  with  the  appurtenances  thereto  belonging  or 
appertaining: 

“But  subject  to  the  conditions  and  reservations  expressed  in 
the  original  grant  thereof  from  the  Crown.” 

There  were  the  usual  clauses  that  the  deed  should  be  pre- 
pared at  the  vendor’s  expense,  and  that  the  vendor  would  permit 
the  purchasers,  their  heirs  and  assigns,  to  occupy  and  enjoy  the 
premises  until  default  in  payment  of  the  moneys  as  secured  by 
the  agreement.  It  was  further  provided  that  the  purchasers 
should  be  allowed  15  days  to  investigate  the  title,  and  it  was 
provided  that  time  was  to  be  considered  of  the  essence  of  the 
agreement. 

It  is  quite  clear  on  the  evidence  that  no  investigation  of  the 
vendor’s  title  was  made  at  that  time,  but  that  on  the  1st  October 
1941  the  plaintiffs  went  into  possession,  having  made  the  initial 
payment,  and  thereafter  made  two  monthly  payments  of  $23 
each,  or  $46  in  all,  to  Closky.  Thereafter,  on  receipt  of  a 
notice  from  the  mortgagee,  the  purchasers  made  all  their  sub- 
sequent payments  to  the  executors  of  the  mortgagee  of  the 
property,  John  Crasser,  as  a result  apparently  of  a notice  to 
attorn  served  on  the  plaintiffs.  The  plaintiffs  state  that  these 
payments  on  account  of  the  mortgage  were  made  with  the 
approval  and  concurrence  of  Closky. 

Matters  continued  this  way  down  to  the  month  of  May  1947, 
when  the  plaintiffs  agreed  to  sell  the  property  to  one  Helen 
Kasper,  and  at  that  time  a solicitor  was  consulted  who  apparently 
acted  for  both  Mrs.  Kasper,  the  purchaser,  and  the  plaintiffs, 
and  who,  on  searching  the  title,  discovered  that  the  land  was 
registered  in  the  name,  not  of  Charles  Closky  only,  but  also  of 
his  wife,  Mary  Closky,  who  was  dead. 

The  solicitor  in  question,  who'  was  examined  as  a witness, 
testified  that  on  discovering  this  he  apprised  Closky  of  the 
situation  and  that  Closky,  who  was  ill  at  that  time  with  an  ill- 
ness which  later  terminated  fatally,  advised  him  who  were  the 
children  of  Mrs.  Closky  by  her  previous  marriage;  that  he  made 
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extensive  inquiries  and  searches  to  discover  any  will  which  Mrs. 
Closky  might  have  left,  but  did  not  discover  any  will,  and  that 
Closky  asked  him — as  he  put  it — ‘'to  look  after  the  matter  for 
him”. 

As  appeared  by  the  evidence  of  Jerome  Zinger,  Mrs. 
Closky  had  left  three  children,  namely,  Jerome  Zinger  and  two 
daughters,  Marie  and  Dorothy.  The  solicitor  apparently  got 
in  touch  with  these  children,  who  took  the  position  that  they 
wanted  what  they  were  entitled  to  from  their  mother’s  interest 
in  the  property.  This  was  explained  by  the  solicitor  to 
Charles  Closky  and,  after  considerable  negotiations,  accounts 
were  worked  out  with  the  mortgagee  and  Closky  and  the 
children,  and  in  the  result  some  $400  was  paid  to  each  child, 
plus  the  sum  of  $116,  which  was  to  cover  the  solicitor’s  costs 
for  his  services  in  connection  with  the  whole  matter.  The 
solicitor’s  evidence  was  that  he  went  over  all  these  figures  with 
Closky;  that  Closky  approved  of  the  figures  and  said  he  would 
have  to  pay  them.  Unfortunately,  Closky  had  no  money  at 
that  time,  or  claimed  that  he  had  none,  and  to  close  the  trans- 
action the  moneys  were  paid  by  the  plaintiffs  out  of  the 
purchase-moneys  received  from  the  purchaser,  Mrs.  Kasper.  In 
the  result  this  claim  is  made  against  Closky’s  estate,  to  which 
apparently  certain  funds  have  accrued  since  his  death,  for 
reimbursement  of  the  moneys  paid  out  by  the  plaintiffs  for  a 
good  and  sufficient  deed  in  fee  simple  of  the  lands  in  question. 
They  claim  to  recover  these  moneys  on  the  ground  that  Closky 
had  covenanted  to  give  such  a deed  and  that  he  was  not  able 
or  willing  to  provide  it  without  the  payment  of  the  additional 
moneys  which  they  had  to  advance  and  that  such  moneys 
measure  the  damages  suffered  by  them  as  a result  of  Closky’s 
failure  to  carry  out  his  covenant  in  the  agreement  of  sale. 

To  avoid  the  further  costs  of  a reference  if  the  plaintiffs 
should  be  successful,  it  was  agreed  before  me  by  counsel  that, 
as  to  the  accounts  between  the  plaintiffs  and  Closky’s  estate, 
there  was  a balance  owing  to  the  plaintiffs  in  all  of  $763.96. 
This  included  a disputed  amount  of  costs  of  $116,  and  was  arrived 
at  by  crediting  Closky  with  the  balance  owing  under  the  agree- 
ment between  him  and  the  plaintiffs  at  the  time  the  sale  to 
Kasper  was  closed  and  charging  him  with  the  balance  owing  to 
the  first  mortgagee  and  with  the  payments  made  to  obtain 
releases  from  the  three  children  of  Mary  Closky,  and  the  costs. 
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As  I understand  the  position  of  counsel  for  the  defendant,  he 
agrees  as  to  the  mathematical  accuracy  of  these  figures  but  is 
not  prepared  to  admit  liability  therefor  and  particularly  takes 
exception  to  the  costs  which,  it  was  said,  had  been  agreed  on  by 
the  solicitor  for  Mary  Closky’s  children  and  by  Closky  himself 
at  the  time  the  releases  from  Mrs.  Closky’s  children  were 
obtained  after  considerable  negotiation. 

The  position  of  the  defendant,  who  is  the  administratrix 
with  the  will  annexed  of  the  estate  of  the  late  Charles  Closky, 
is  disclosed  in  the  statement  of  defence  where  she  pleads  that 
she  has  no  personal  knowledge  of  the  facts  in  question  and 
puts  the  plaintiffs  to  the  strict  proof  thereof;  and  where  she 
also  pleads  that  any  claims  which  the  beneficiaries  of  Mary 
Closky  might  have  had  were  barred  by  lapse  of  time  and  by 
reason  of  The  Limitations  Act,  now  R.S.O.  1950,  c.  207. 

Two  matters  would  appear  to  be  raised  by  this  defence.  The 
first  is,  of  course,  the  result  of  what  is  now  s.  12  of  The  Evidence 
Act,  R.S.O.  1950,  c.  119,  and  which  at  the  time  these  matters 
were  current  was  found  in  s.  11  of  R.S.O.  1937,  c.  119.  The 
section  is  as  follows : 

“In  an  action  by  or  against  the  heirs,  next  of  kin,  executors, 
administrators  or  assigns  of  a deceased  person,  an  opposite  or 
interested  party  shall  not  obtain  a verdict,  judgment  or  decision, 
on  his  own  evidence,  in  respect  of  any  matter  occurring  before 
the  death  of  the  deceased  person,  unless  such  evidence  is  cor- 
roborated by  some  other  material  evidence.” 

In  so  far  as  the  plaintiffs’  rights  flowing  from  the  agreement 
with  Closky  are  concerned,  there  would  seem  to  be  ample  cor- 
roboration in  the  evidence  as  to  Closky’s  liability.  The  agree- 
ment is,  of  course,  signed  by  Closky  and  is  in  writing.  Cancelled 
cheques  for  the  payments  by  the  plaintiffs  to  the  children  of 
Mary  Closky  were  produced,  as  well  as  a cheque  to  the  solicitor 
who  acted  for  both  Charles  Closky  and  the  plaintiffs  in  negotiat- 
ing the  settlement  with  them,  for  costs  of  $116.  In  addition, 
there  is  filed  an  affidavit  signed  by  Closky  under  The  Succession 
Duty  Act  in  which  the  interest  of  the  three  children  of  Mary 
Closky  is  disclosed;  and,  finally,  there  is  the  evidence  of  the 
solicitor  who  acted  in  the  matter.  His  evidence  is,  as  already 
indicated,  that  before  Charles  Closky’s  death,  after  he  had 
negotiated  the  final  settlement  with  Mary  Closky’s  children,  he 
went  over  all  the  figures  with  Mr.  Closky,  who  approved  of  the 
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same  and  said  that  he  would  have  to  pay  them.  As  Anglin  J. 
(later  C.J.C.)  observed  in  the  case  of  MacEwan  v.  The  Toronto 
General  Trusts  Corporation  (1917),  54  S.C-R.  381  at  391,  35 
D.L.R.  435,  28  C.C.C.  387,  the  evidence  of  the  solicitor  was  not 
that  of  an  opposite  or  interested  party  within  R.S.O.  1914,  c.  76, 
s.  12  (now  R.S.O.  1950,  c.  119,  s.  12).  I may  say  that  in  this 
action  I accept  the  evidence  of  the  solicitor  and  believe  what 
he  has  stated. 

Also  in  respect  of  the  item  for  costs  I was  referred  to  the 
case  of  McNiven  v-  Piggott  (1915),  33  O.L.R.  78,  22  D.L.R.  141. 
This  decision  was  reversed  in  part  on  appeal,  33  O.L.R.  335,  22 
D.L.R.  147,  but  what  was  said  as  to  the  rights  of  vendors  and 
purchasers  under  an  agreement  for  sale  was  apparently  not 
there  disagreed  with.  It  was  suggested  that  the  item  for  costs 
could  not  be  allowed  because  if  it  turned  out  that  a vendor  had 
no  title,  or  defective  title,  the  prospective  purchaser  was  entitled 
to  no  satisfaction  for  the  loss  of  his  bargain;  and  it  is  suggested 
that  these  costs  form  part  of  the  damages  which  the  plaintiffs  are 
consequently  not  entitled  to  recover.  I do  not,  however,  so  read 
the  decision.  As  Middleton  J.  stated,  paraphrasing  the  old 
decision  in  the  case  of  Engel  v.  Fitch  et  al.  (1868),  L.R.  3 Q.B. 
314,  affirmed  L.R.  4 Q.B-  659,  another  principle  was  established 
by  that  case.  As  he  points  out:  “It  was  there  held  that  by  the 
contract  of  sale  the  vendor  had  undertaken  to  use  his  best 
endeavours  to  make  a good  title,  and  where  the  failure  to  make 
a good  title  arose  not  from  his  inability,  but  from  his  unwilling- 
ness to  implement  his  undertaking,  special  damages  might  be 
recovered.” 

The  situation  as  disclosed  by  the  evidence  here,  of  course,  is 
that  Closky  was  unwilling  to  make  a good  title  by  paying  off 
the  children  of  his  late  wife  on  the  ground,  as  he  put  it,  that 
he  was  financially  unable  to  make  such  payments  at  the  time, 
and  in  consequence  the  plaintiffs  had  to  do  so  to  bring  the 
matter  to  a close.  This  was  despite  his  approval  of  the  accounts 
and  his  admission  of  liability  for  them.  The  costs,  which  are 
not  unreasonable  in  amount,  form  part  of  the  damages  suffered 
by  the  plaintiffs  from  Closky’s  inability  or  unwillingness  to 
make  the  necessary  payments.  If  the  plaintiffs  are  entitled  to 
recover  at  Ml,  they  are  entitled  to  recover  the  costs  as  well  as 
the  other  moneys  advanced  by  them  above  what  was  owing  to 
Closky  under  the  agreement  of  sale. 
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The  second  defence  relied  on  is  that  raised  under  the  Statute 
of  Limitations.  Mrs.  Closky  died  in  February  1935.  The 
agreement  of  sale  to  the  plaintiffs  was  made  in  September  1941, 
and  the  plaintiffs  entered  into  possession  of  the  property  on  or 
about  the  1st  October  1941  and  apparently  were  in  continuous 
possession  down  to  the  time  of  the  closing  of  the  sale  to  Kasper 
in  1947.  The  submission  of  the  defendant,  as  I understand  it, 
is  that  in  1947,  when  the  true  situation  as  to  title  was  discovered 
by  the  plaintiffs,  there  had  been  a period  of  continuous  posses- 
sion, as  against  the  children  of  the  late  Mary  Closky,  of  more 
than  ten  years  and  that  the  title  of  the  children  of  Mary  Closky 
had  been  extinguished  by  operation  of  the  statute;  in  conse- 
quence, there  was  no  necessity  for  obtaining  any  releases  from 
them — that  they  had  no  title.  As  a result,  any  moneys  paid 
over  to  them  were  paid  over  under  a misapprehension  as  to  the 
law  governing  the  matter  as  to  their  interest  in  the  property 
and,  in  consequence,  there  is  now  no  liability  for  these  moneys 
on  the  part  of  the  administratrix  of  the  Closky  estate. 

If,  on  the  evidence,  this  defence  were  established,  it  would, 
I think,  constitute  a good  answer  to  the  plaintiff’s  claim.  It  is 
clear  from  the  evidence  that  when  the  moneys  were  paid  they 
were  paid  to  obtain  a release  of  actual  interests  which  the  three 
children  of  Mary  Closky  had  in  the  lands  in  question.  That  is 
the  assumption  on  which  the  whole  matter  proceeded.  The 
statute  which  governs  the  matter  would  appear  to  be  s.  4 of  The 
Limitations  Act,  R-S.O.  1937,  c.  118  (now  R.S.O.  1950,  c.  207), 
which  makes  the  period  ten  years.  It  also  appears  by  s.  5 
that  the  rights  of  Mary  Closky’s  children  first  accrued  at  the 
time  of  her  death,  and  by  s.  15  of  the  statute  it  is  provided  that 
at  the  determination  of  the  period  limited  by  the  statute  to  any 
person  for  making  an  entry  or  distress,  or  bringing  any  action, 
the  right  and  title  of  such  person  to  the  land  for  which  such 
entry,  distress,  or  action  might  have  been  brought  within  such 
period  shall  be  extinguished.  My  attention  was  also  drawn  to 
s.  11  of  the  statute,  which  would  seem  to  make  it  clear  that 
Closky’s  possession  as  one  tenant  in  common  did  not  preserve 
the  rights  of  his  co-tenants.  The  section  is  as  follows: 

“Where  any  one  or  more  of  several  persons  entitled  to  any 
land  or  rent  as  coparceners,  joint  tenants  or  tenants  in  common 
has  or  have  been  in  possession  or  receipt  of  the  entirety,  or  more 
than  his  or  their  undivided  share  or  shares  of  such  land,  or  of 
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the  profits  thereof,  or  of  the  rent  for  his  or  their  own  benefit, 
or  for  the  benefit  of  any  person  or  persons  other  than  the  person 
or  persons  entitled  to  the  other  share  or  shares  of  the  same  land 
or  rent,  such  possession  or  receipt  shall  not  be  deemed  to  have 
been  the  possession  or  receipt  of,  or  by  the  last-mentioned 
person  or  persons  or  any  of  them.” 

This  defence,  of  course,  like  any  other  defence,  must  be 
proved  by  those  asserting  it,  and  it  may  be  pertinent  to  examine 
what  the  defendant  has  to  establish  to  set  up  this  defence 
effectively  in  answer  to  the  plaintiffs’  claim.  She  did  not  elect 
to  adduce  any  evidence. 

As  Rinfret  J.  (as  he  then  was)  said  in  the  case  of  Attorney- 
General  of  Canada  et  al.  v.  Cummings  et  al.,  [1926]  1 D.L.R.  52, 
in  giving  the  judgment  of  the  Court:  “It  was  for  the  respondents 
to  show  title.  The  statute  of  Limitations  is  a defence,  and  the 
burden  of  proving  such  a possession  as  would  bring  it  within  the 
requisite  statutory  conditions  fell  upon  the  respondents.” 

Similarly,  in  the  case  of  Dominion  Improvement  and  Develop- 
ment Co.  V-  Lolly  (1911),  24  O.L.R.  115  at  118,  speaking  of  the 
defendant,  Garrow  J.A.  said:  “The  onus  was  of  course  wholly 
upon  him  to  prove  by  satisfactory  evidence  such  an  occupation 
by  him,  to  the  exclusion  of  the  plaintiffs  and  their  predecessors, 
as  would  confer  a title  under  the  statute — an  onus  which,  in  my 
opinion,  he  has  signally  failed  to  satisfy.” 

As  to  the  nature  of  the  onus  to  be  discharged,  reference  may 
be  made  to  the  decision  of  Osier  J.A.  in  the  case  of  McIntyre  v. 
Thompson  (1901),  1 O.L.R.  163  at  166,  where  he  said:  “In  the 
well-know  case  of  McConaghy  v.  Denmark  (1880),  4 S.C.R.  609, 
it  was  said  by  the  Supreme  Court  that  ‘by  a long  unbroken 
chain  of  decisions  extending  over  a period  of  upwards  of  forty 
years,  it  has  been  held  by  the  Courts  in  Upper  Canada  that  the 
possession  which  will  be  necessary  to  bar  the  title  of  the  true 
owner  must  be  actual,  constant,  visible  occupation  by  some  per- 
son or  persons  ...  to  the  exclusion  of  the  true  owner  for  the  full 
period  of  twenty  (now  ten)  years’.  I agree  with  what  is  said  by 
Street,  J.,  in  Coffin  v.  North  American  Land  Co.  (1891),  21  O.R. 
at  p.  87,  that  since  that  decision  the  tendency  has  been  more 
than  ever  in  the  direction  of  requiring  satisfactory  proof  of  a 
possession  in  all  respects  answering  these  conditions;  Harris  v. 
Mudie  (1882),  7 A.R.  414;  Griffith  v.  Brown  (1880),  5 A.R.  303. 
And  in  Sherren  v.  Pearson  (1887),  14  S.C.R.  581,  585,  it  was 
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again  laid  down  by  the  Supreme  Court  that  ‘to  enable  the  de- 
fendant to  recover  he  must  shew  an  actual  possession,  an  occupa- 
tion exclusive,  continuous,  open  or  visible  and  notorious  for 
twenty  (ten)  years.  It  must  not  be  equivocal,  occasional,  or  for 
a special  or  temporary  purpose’.” 

Further  in  this  regard,  reference  may  be  made  to  the  deci- 
sion in  Harris  v.  Mudie  (1882),  7 O.A.R.  414. 

Finally,  summing  the  matter  up,  reference  may  be  made  to 
the  judgment  of  the  Divisional  Court  in  the  case  of  Wright  v, 
Olmstead  (1911),  3 O.W.N.  434,  20  O.W.R.  701,  where  Mulock 
C.J.  (later  C.J.O.)  said,  at  p.  435:  “To  succeed,  the  plaintiff 

must  shew:  (a)  actual  possession  for  the  statutory  period  by 

himself  and  those  through  whom  he  claims;  (b)  that  such  pos- 
session was  with  the  intention  of  excluding  from  possession  the 
owner  or  persons  entitled  to  possession;  and  (c)  discontinuance 
of  possession  for  the  statutory  period  by  the  defendant  and  all 
others,  if  any,  entitled  to  possession.  If  he  fails  in  any  of  these 
respects,  he  fails  to  establish  a right  to  possession:  Marshall  v. 
Smith,  [1895]  1 Ch.  641;  Littledale  v.  Liverpool  College,  [1900] 
ICh.  19  (C.A.).” 

It  would  also  appear  to  be  clear  that  if  the  possession  which 
is  relied  on  under  the  statute  is  to  extinguish  the  title  of  the 
owner,  the  possession  which  is  relied  on  as  establishing  the 
statutory  title  must  be  continuous.  This  matter  was  discussed  in 
the  Nova  Scotia  case  of  Handley  et  al.  v.  Archibald  (1899),  30 
S.C.R.  130,  which  dealt  with  a statute  which,  in  respect  of  the 
matters  under  consideration,  would  seem  to  be  in  substantially 
the  same  form  as  our  own  statute.  In  the  Supreme  Court  of 
Canada,  the  Chief  Justice  in  commenting  on  the  terms  of  3 & 4 
Wm.  IV,  c.  27,  from  which  a great  deal  of  our  own  statute  was 
taken,  had  this  to  say,  at  p.  137 : 

“Whatever  doubts  there  may  have  been  having  regard  to  the 
language  of  the  Act,  when  the  statute  3 & 4 Wm.  4 was  first 
passed,  it  is  now  elementary  law  that  the  statute  does  not  run 
against  a party  out  of  possession  unless  there  is  a person  in  pos- 
session: Smith  V.  Lloyd,  9 Ex.  562  [156  E.R.  240];  McDonnell 
V.  McKinty,  10  Ir.  L.R.  514;  and  further,  if  there  has  been  a 
series  of  persons  in  possession  for  the  statutory  term  between 
some  of  whom  and  their  predecessors  there  has  been  no  privity 
in  such  case  the  bar  of  the  statute  is  complete,  but  if  there  has 
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been  any  interval  between  the  possession  of  such  persons  then 
inasmuch  as  during  that  interval  the  law  refers  the  possession 
to  the  real  owner  having  title,  the  benefit  of  the  former  posses- 
sion of  a precedent  wrongdoer  is  lost  to  a trespasser  who  subse- 
quently enters,  in  whose  favour  the  statute  consequently  runs 
only  from  the  date  of  his  own  entry.  The  Trustees  Agency  Co, 
V.  Short,  13  App.  Cas.  793.  And  this  rule  is  not  affected  by  the 
old  common  law  principle  that  in  case  of  disseisin  there  could  be 
no  remitter  without  actual  entry  inasmuch  as  the  statute  does 
not  deal  with  feudal  possession  or  seisin  but  with  actual  or  con- 
structive statutory  possession  as  distinguished  from  seisin.” 

Reference  may  be  also  made  to  the  decision  of  a Divisional 
Court  in  Ontario  in  the  case  of  Shunk  v.  Downey  (1909),  13 
O.W.R.  398,  where  the  judgment  of  the  Court  was  given  by  Boyd 
C.  That  was  a case  where  some  wild,  scrubby  land  was  in  ques- 
tion. Possession  by  those  claiming  title  by  virtue  of  the  statute 
was  intermittent,  and  in  respect  of  this  the  Chancellor  observed, 
at  p.  401 : 

“In  the  periodical  yearly  intervals  recurring  between  the 
summer  pasture  and  the  getting  of  firewood  in  winter  (in  the 
early  spring  and  the  late  fall) , when  the  pedal  possession  of  the 
land  would  be  vacant,  the  ownership  and  legal  possession  would 
revert  to  the  true  owner.  This  is  putting  it  in  the  strongest  way 
for  the  defendant,  and  treating  the  occupation  of  the  land  for 
wood  and  pasture  purposes  as  adverse  to  the  legal  owner,  or  as 
interrupting  his  possession  in  point  of  law.” 

Later,  he  noted  a similar  decision  in  an  Indian  appeal  in  the 
Privy  Council,  saying: 

“I  would  note  that  the  same  principle  of  decision  which  dis- 
tinguishes Canadian  authorities  has  been  carried  out  in  the  Privy 
Council  in  an  Indian  appeal,  Radhamoni  Dehi  v.  Collector  of 
Khulna,  L.R.  27  Ind.  App.  136  (1900),  of  which  it  is  enough  to 
cite  the  head-note:  ‘To  constitute  a plaintiff’s  title  by  adverse 

possession,  the  possession  required  to  be  proved  must  be  adequate 
in  continuity,  in  publicity,  and  in  extent,  and  is  displaced  by 
evidence  of  partial  possession  by  the  defendant.’  The  reasons 
are  given  by  Lord  Robertson,  speaking  for  the  Judicial  Com- 
mittee.” 

The  Court  of  Appeal  has  also  dealt  with  the  matter  in  the 
case  of  McDonald  v.  McDonald  (1890),  17  O.A.R.  192,  affirmed  21 
S.C.R.  201.  At  p.  198  Maclennan  J.  A.  said: 
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“It  is  now  decided  by  the  highest  authority  that  the  posses- 
sion which  is  sufficient  to  bar  the  owner  must  continue  for  the 
requisite  period  without  interruption:  Agency  Co.  v.  Shorty  13 
App.  Cas.  at  p.  798.  The  law  is  there  laid  down  as  follows: 

“ Tf  a person  enters  upon  the  land  of  another  and  holds 
possession  for  a time,  and  then  without  having  acquired  title 
under  the  statute,  abandons  possession,  the  rightful  owner,  on 
the  abandonment,  is  in  the  same  position  in  all  respects  as  he  was 
before  the  intrusion  took  place.  There  is  no  one  against  whom 
he  can  bring  an  action.  He  cannot  make  an  entry  on  himself. 
There  is  no  positive  enactment,  nor  is  there  any  principle  of  law, 
which  requires  him  to  do  any  act,  to  issue  any  notice,  or  to 
perform  any  ceremony,  in  order  to  rehabilitate  himself.  No  new 
departure  is  necessary.  The  possession  of  the  intruder,  ineffec- 
tual for  the  purpose  of  transferring  title,  ceases  upon  its  aban- 
donment to  be  effectual  for  any  purpose.  It  does  not  leave 
behind  it  any  cloud  on  the  title  of  the  rightful  owner,  or  any 
secret  process  at  work  for  the  possible  benefit  in  time  to  come  of 
some  casual  interloper  or  lucky  vagrant;’  and  the  language  of 
Parke  B.  in  Smith  v.  Lloyd,  9 Exch.  562  [156  E.R.  240]  is  quoted 
with  approval:  ‘We  are  clearly  of  opinion  that  the  Statute 

applies,  not  to  want  of  actual  possession  by  the  plaintiff,  but  to 
cases  where  he  has  been  out  of,  and  another  in,  possession  for 
the  prescribed  time.  There  must  be  both  absence  of  possession 
by  the  person  who  has  the  right,  and  actual  possession  by  another, 
whether  adverse  or  not,  to  be  protected,  to  bring  the  case  within 
the  Statute.” 

It  would  also  seem  to  be  clear  that  once  a title  is  established 
under  a statute  and  the  right  of  a prior  owner  is  extinguished, 
the  title  cannot  be  defeated  by  any  subsequent  acknowledgment 
by  those  who  have  acquired  this  statutory  title.  This  point  is 
dealt  with  by  Davies  J.  in  the  case  of  Hamilton  et  al.  v.  The 
King  (1917) , 54  S.C.R.  331  at  346,  35  D.L.R.  226 : 

“It  seems  clear  under  the  decided  cases  of  In  re  Alison,  11  Ch. 
D.  284,  and  Sanders  v.  Sanders,  19  Ch.  D.  373,  at  p.  382,  that 
where  a statutory  title  has  once  been  acquired  under  the  Statute 
of  Limitations  it  cannot  be  defeated  by  any  subsequent  acknowl- 
edgment or  even  by  any  subsequent  payments  of  rent  unless 
these  continue  for  such  a period  as  creates  a new  statutory  title. 
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“The  reasoning  of  the  learned  judges  in  these  two  cases  in 
appeal  would  indicate  that  the  statutory  title  so  gained  was,  as 
stated  by  Jessel  M.R.  ‘a  complete  title  which  extinguished  the 
other.’  ” 

Looking  at  the  evidence  in  the  case  at  bar,  there  is  no  doubt 
that  at  all  times,  in  so  far  as  his  own  interest  in  the  land  was  con- 
cerned, the  paper  title  remained  in  Charles  Closky.  Only  one  of 
Mary  Closky’s  children  was  called  as  a witness — and  he  was 
called  by  the  plaintiffs — namely,  Jerome  Zinger.  After  he  had 
been  cross-examined,  counsel  for  the  plaintiffs  proceeded  to  re- 
examine him,  as  follows : 

“Q.  After  you  moved  to  Guelph  did  you  visit  at  39  Herlan 
Avenue?  A.  Periodic  visits. 

“Q.  Up  to  what  time,  for  what  period  of  years?  A.  The 
year  my  mother  died. 

“Q.  Did  you  visit  there  after  your  mother  died?  A.  Yes, 
sir. 

“Q.  Up  to  what  year?  A.  I used  to  go  over  periodically 
until  my  stepfather  died,  and  I used  to  visit  him  in  the  hospital. 

“Q.  Over  what  period  of  time  did  you  visit  at  39  Herlan; 
after  your  mother  died  you  still  visited  your  stepfather?  A.  Yes. 

“Q.  Do  you  know  when  he  moved  out  of  Herlan  Avenue? 
A.  No,  sir. 

“Q.  But  you  visited  him  periodically  up  to  the  time  of  his 
death?  A.  Yes. 

“Q.  When  you  visited  him  in  Kitchener  where  did  you  stay? 
A.  39  Herlan  Avenue. 

“Q.  Would  that  be  over  night?  A.  Yes,  sir. 

“Q.  How  long  would  your  visits  last?  A.  Sometimes  a week, 
sometimes  a couple  of  days  maybe. 

“Q.  After  your  mother  died  did  your  stepfather  continue  to 
live  at  39  Herlan?  A.  Yes,  sir,  for  a short  time. 

“Q.  You  don’t  know  how  long?  A.  No,  sir. 

“Q.  Would  it  be  a matter  of  some  years?  A.  A year  or  two 
I imagine. 

“Q.  Then  was  the  property  occupied  by  tenants?  A.  After 
that,  after  Closky  moved  out,  yes,  sir. 

“Q.  Did  you  receive  any  of  the  rent  from  there?  A.  No,  sir.” 

It  is  nowhere  shown  whether,  from  the  time  that  Closky 
moved  out,  the  house  was  then  continuously  occupied  by  his  ten- 
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ants.  Neither  of  the  daughters  of  Mary  Closky  was  called,  and 
whether  Closky  ever  paid  them  anything  on  account  of  their 
interest  in  the  property  from  the  rents  is  also  not  shown;  nor  is 
it  shown  whether  the  possession  of  the  tenants  was  with  their 
concurrence  or  not.  The  solicitor  who  acted  in  negotiating  the 
settlement  with  Mary  Closky’s  children  said,  in  answer  to  a ques- 
tion put  to  him,  that  Charles  Closky  had  had  the  use  of  the  house 
after  the  death  of  his  wife  for  several  years,  had  paid  no  taxes, 
and  had  gone  into  arrear  on  the  mortgage.  He  did  not  disclose 
the  source  of  his  information  as  to  this — it  could  not  be  of  his 
own  knowledge.  It  seems  to  me  that,  interpreting  the  evidence 
as  reasonably  as  one  can  in  favour  of  Charles  Closky,  it  has  not 
been  proved  by  the  defendant  that  the  possession  of  Charles 
Closky  was  of  that  continuous  nature,  to  the  exclusion  of  the 
children  of  Mary  Closky,  which  might  give  him  a title  as  against 
them  under  the  Statute  of  Limitations.  This  period  was  from 
February  1935  down  to  October  1941.  On  the  basis  of  the  au- 
thorities I have  quoted,  the  type  of  possession  enjoyed  by  Closky 
has  not  been  shown  to  have  been  of  the  nature  which  would  lay 
a foundation  for  a possessory  title  by  reason  of  the  statute.  The 
period  of  occupation  by  the  plaintiffs  was  only  from  November 
1941,  and  at  the  time  the  payments  were  made  to  the  children  of 
Mary  Closky  and  releases  were  obtained  from  them  the  ten  years 
required  by  the  statute  had  not  elapsed  in  so  far  as  the  possession 
of  the  plaintiffs  was  concerned,  unless  there  could  be  added  to 
their  , period  of  possession  a period  of  possession  by  Closky 
sufficient  to  found  a title  under  the  statute.  The  evidence  as  to 
Closky’s  occupation  and  possession  does  not  go  this  far,  in  my 
opinion.  As  a result,  in  the  view  I have  taken  of  the  evidence 
or  lack  of  evidence,  the  defendant  has  not  discharged  the  onus 
that  is  on  her  by  showing  that  there  was  an  actual  possession  for 
the  statutory  period  against  the  children  of  Mary  Closky  by 
Charles  Closky  and  those  claiming  under  or  through  him.  It  has 
also  not  been  shown  that  during  the  period  prior  to  the  sale  to  the 
plaintiffs  all  the  children  of  Mary  Closky  were  out  of  possession 
of  the  lands  and  premises. 

Under  these  circumstances,  therefore,  I do  not  think  the 
defence  raised  has  been  made  out,  and  the  plaintiffs  must 
accordingly  succeed. 
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There  will,  therefore,  be  judgment  for  the  plaintiffs  for  the 
sum  of  $763.96  and  costs  on  the  Supreme  Court  scale. 

Judgment  for  'plaintiffs. 

Solicitor  for  the  plaintiffs : A.W.  Boos,  Kitchener. 

Solicitors  for  the  defendant:  Tuchtie  d McLean,  Hamilton. 


[COURT  OF  APPEAL.] 

Re  Schmidt. 

Wills — Dependants^  Relief — Nature  of  Order  to  be  Made — Testator^s 

Scheme  of  Distribution  to  be  Preserved  if  Possible — The  Dependants’ 

Relief  Act,  R.S.O.  1950,  c.  101. 

The  object  of  The  Dependants’  Relief  Act  is  to  secure  payment  from 
the  property  of  a testator  of  an  allowance  sufficient  to  provide  for 
the  maintenance  of  his  dependants  or  any  of  them.  The  whole  or  any 
portion  of  the  estate  may  be  charged  in  such  proportion  or  manner 
as  may  seem  proper  to  a judge  of  the  Surrogate  Court,  but  the  Court 
should  refrain  if  possible  from  making  an  order  that  requires  a 
disposition  of  the  assets  of  the  estate  in  a manner  contrary  to  the 
intention  of  the  testator.  The  Court  should  strive  to  give  effect  to 
the  scheme  of  the  testator  and  to  his  intention  as  disclosed  by  the  will. 

An  appeal  by  Arita  Marquis  from  an  order  of  McDonagh 
Sur.  Ct.  J.,  in  the  Surrogate  Court  of  the  County  of  York,  under 
The  Dependants’  Relief  Act,  R.S.O.  1950,  c.  101. 

29th  April  1952.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Laidlaw  and  Hogg  JJ.A. 

R.  F.  Wilson,  Q.C.,  for  the  appellant:  I have  three  principal 
submissions:  (1)  The  allowance  of  $2,400  a year  granted  by  the 
trial  judge  is  excessive;  the  provision  made  by  the  testator  was 
sufficient.  (2)  In  any  case  the  allowance  to  the  widow  should 
be  charged  against  the  residue  only,  and  not  against  the  whole 
estate.  (3)  The  charge  created  by  the  order  in  appeal  makes 
it  impossible  for  the  executors  to  administer  the  estate. 

I seek  to  preserve  my  client’s  interests  under  the  will.  The 
solicitor  who  drew  the  will  gave  evidence  that  the  testator 
thought  of  my  client  and  his  widow  as  the  two  main  objects  of 
his  bounty.  [Laidlaw  J.A.:  Do  you  say  that  the  allowance 
exceeds  the  amount  permitted  by  s.  10  of  The  Dependants’ 
Relief  Act,  R.S.O.  1950,  c.  101?]  Yes.  The  widow’s  life  ex- 
pectancy is  23.7  years,  and  if  she  lives  for  that  length  of  time 
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the  allowance  granted  by  the  trial  judge  will  exceed  the  maxi- 
mum permissible  under  the  Act.  There  is  evidence,  however, 
that  an  annuity  of  $2,400  could  be  bought  for  $41,000,  which 
would  be  within  the  prescribed  limitation. 

The  married  life  of  the  testator  and  his  wife  lasted  for  2^/2 
years.  The  widow  had  nothing  to  do  with  the  building-up  of 
the  estate.  When  they  were  married  the  testator  was  71  years 
old  and  his  wife  was  45.  They  led  a quiet  life,  and  the  testator 
was  a semi-invalid.  My  client  is  the  niece  of  the  testator’s  first 
wife,  and  he  stood  in  loco  'parentis  to  her.  She  looked  after 
much  of  his  business,  such  as  collecting  rents  and  doing  the 
banking.  She  had  been  a school-teacher,  but  gave  up  teaching 
at  the  testator’s  request,  in  order  to  help  look  after  his  affairs. 
She  relied  on  the  testator  for  her  financial  security  in  the  future, 
and  he  consulted  her  about  his  will.  The  widow,  who  was  a 
nurse  before  her  marriage,  had  no  thought  of  giving  up  nursing, 
and  she  admits  that  she  was  in  good  health  when  the  will  was 
executed.  At  the  time  of  the  marriage  her  assets  consisted  of 
furniture  in  her  bachelor  apartment  and  $200  in  savings.  She 
received  a fur  coat  worth  $1,000  as  a gift,  and  also  received 
$1,000  during  the  testator’s  last  illness,  to  take  care  of  expenses, 
of  which  $800  was  left  at  the  date  of  death. 

Under  the  will  the  widow  took  a house  valued  at  $4,400, 
and  income  from  the  residue,  which  consists  of  seven  residential 
properties  valued  at  $40,142.77,  less  succession  duty  amounting 
to  $1,340.75.  My  client  received  six  residential  properties  and 
some  vacant  land,  valued  at  $39,000,  from  which  must  be  de- 
ducted succession  duty  of  $4,797.  The  executors  estimate  that 
after  all  charges  are  paid  the  net  income  available  for  the  widow 
will  be  between  $1,570  and  $1,670. 

The  test  must  be  whether  the  testator  has  been  guilty  of 
a manifest  breach  of  moral  duty  to  the  applicant : In  re  AUardice; 
AUardice  v.  AUardice  (1910),  29  N.Z.L.R.  959;  Bosch  et  al.  v. 
Perpetual  Trustee  Company,  Limited  et  al.,  [1938]  A.C.  463, 
[1938]  2 All  E.R.  14,  [1938]  2 W.W.R.  320;  In  re  Joslin;  Joslin 
V.  Murch  et  al.,  [1941]  Ch.  200,  [1941]  1 All  E.R.  302;  Re  Hull 
Estate,  [1943]  O.R.  778  at  784,  [1944]  1 D.L.R.  14.  The  Act 
does  not  empower  the  Court  to  make  a new  will  for  the  testator^ 
Bosch  et  al.  v.  Perpetual  Trustee  Company,  Limited  et  al.,  supra. 
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The  adequacy  of  the  provision  made  by  the  testator  is  to  be 
measured  by  the  duration  of  the  marriage,  the  wife’s  contribu- 
tion to  the  building-up  of  the  estate,  the  age  of  the  parties,  and 
the  standard  of  living  enjoyed  during  the  marriage.  The  amount 
needed  for  the  widow’s  maintenance  must  be  determined  with 
reference  to  the  circumstances  existing  at  the  time  of  the  will: 
In  re  Cunningham  (Deceased);  Cunningham  v.  Cunningham 
et  al.,  [1936]  N.Z.L.R.  69;  Re  Hull  Estate,  supra;  In  re  Pugh, 
Deceased;  Pugh  v.  Pugh  (1943),  59  T.L.R.  430  at  432;  Meyer  v. 
Capital  Trust  Corporation  Limited  et  al.,  [1948]  S.C.R.  329  at 
333,  [1938]  3 D.L.R.  225;  Dowsett  v.  Dowsett  et  al.,  [1948] 
O.W.N.  685  at  692-3;  Re  Beyor  Estate,  [1950]  O.W.N.  117  at  121. 

There  are  adequate  assets  in  the  residuary  estate,  and  they 
should  be  exhausted  before  devises  and  bequests  are  reduced: 
Re  McCaffery,  [1931]  O.R.  512  at  519,  [1931]  4 D.L.R.  930; 
In  re  Simson,  Deed.;  Simson  v.  National  Provincial  Bank  Ld., 
[1950]  Ch.  38  at  44,  [1949]  2 All  E.R.  826.  As  between  relatives 
and  strangers,  the  latter  including  charities,  relatives  are  to  be 
preferred:  In  re  Sylvester;  Sylvester  v.  Public  Trustee,  [1941] 
Ch.  87,  [1940]  4 All  E.R.  269. 

J.  J.  Robinette,  Q.C.  (W.  T.  Carroll,  with  him),  for  the  widow, 
respondent:  It  is  important  to  bear  in  mind  that  the  widow  is 
the  sole  dependant.  Many  of  the  cases  cited  by  the  appellant, 
where  the  Court  considered  the  widow’s  contribution  to  the 
building-up  of  the  estate,  concerned  other  dependants  as  well  as 
the  widow. 

The  condition  of  the  widow’s  health  at  the  time  of  the  appli- 
cation is  an  important  factor  for  consideration,  and  here  the 
trial  judge  has  made  a finding  of  fact  that  she  is  in  poor  health. 
This  is  not  a case  of  a young  adventuress  marrying  a well-to-do 
elderly  man.  The  widow  was  conscientious  and  devoted  much 
time  to  the  care  of  her  husband. 

The  widow’s  position  under  the  will  is  fraught  with  un- 
certainty, since  the  executors  have  no  power  to  encroach  on 
capital  for  her  maintenance.  The  learned  trial  judge  was  quite 
justified  in  concluding  that  the  provision  made  for  her  in  the 
will  was  not  adequate  in  the  circumstances:  Re  Blackwell, 
[1948]  O.R.  522,  [1948]  3 D.L.R.  621;  Re  Hull  Estate,  supra, 
at  p.  785;  Meyer  v.  Capital  Trust  Corporation  Limited,  supra; 
Re  Frizzle  Estate,  [1948]  O.W.N.  113;  Re  Beyor  Estate,  [1950] 
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O.W.N.  117.  The  real  value  of  the  residue  is  uncertain  and 
this  appeal  should  be  dismissed,  unless  the  Court  sees  fit  to  vary 
the  incidence  of  the  charge. 

J,  G.  Middleton,  Q.C.,  for  The  Hospital  for  Sick  Children: 
We  do  not  desire  to  discuss  the  quantum  of  the  allowance,  but 
we  submit  that  any  allowance  given  to  the  widow  should  be 
charged  against  the  residue,  to  the  exoneration  of  the  pecuniary 
legacies  and  devises  contained  in  the  earlier  part  of  the  will. 

R.  K.  Logan,  for  The  Home  for  Incurables:  I support  Mr. 
Middleton. 

S.  D.  Borins,  for  Ernest  Schmidt,  Norman  Schmidt  and  Edith 
Mace:  I suggest  that  the  executors  should  dispose  of  the  prop- 
erties comprising  the  residue  of  the  estate  before  any  order  is 
made.  I also  submit  that  in  the  light  of  the  evidence  an  allow- 
ance of  $2,400  a year  is  excessive. 

P.  A.  H.  Hess,  for  the  executors:  I submit  my  clients’  rights 
to  the  Court,  but  point  out  that  the  charge  as  made  by  the 
learned  trial  judge  makes  it  almost  impossible  to  administer  the 
estate. 

R.  F.  Wilson,  Q.C.,  in  reply. 

Cur.  adv.  vult. 

20th  May  1952.  The  judgment  of  the  Court  was  delivered  by 

Laidlaw  J.A.: — ^This  is  an  appeal  by  Arita  Marquis,  one  of  . 
the  beneficiaries  under  the  last  will  and  testament  of  the  late 
William  H.  Schmidt,  from  an  order  made  by  His  Honour  F.  G.  J. 
McDonagh  in  the  Surrogate  Court  of  the  County  of  York  on 
the  21st  December  1951,  upon  an  application  by  the  widow  of 
the  deceased  for  an  order  pursuant  to  the  provisions  of  The 
Dependants’  Relief  Act,  R.S.O.  1950,  c.  101.  The  learned  judge 
ordered  that  the  executors  pay  to  the  applicant  out  of  the  net 
assets  of  the  estate  (excepting  certain  land  and  premises  devised 
to  the  applicant)  the  sum  of  $2,400  per  annum  during  her  life- 
time or  until  she  remarries,  the  said  sum  to  be  paid  in  monthly 
instalments  of  $200  each.  It  was  further  ordered  that  the  whole 
of  the  estate  (excepting  the  land  and  premises  mentioned  above 
specifically  devised  to  the  applicant)  be  charged  during  her 
lifetime  or  until  she  remarries  with  the  allowance  of  $2,400  per 
annum  and  further  that:  “when  in  any  year  the  net  income 
from  the  residue  of  the  estate  is  less  than  the  sum  of  $2,400.00, 
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the  executors  shall  pay  to  the  applicant  from  the  remainder  of 
the  estate  charged  with  the  payment  of  the  allowance  as  in  this 
order  provided,  the  difference  between  the  net  income  from  the 
residue  and  the  sum  of  $2,400.00.” 

The  testator  left  all  of  his  property  to  his  executors  and 
trustees  upon  certain  trusts  which  I mention,  very  briefly,  as 
follows:  to  pay  all  of  his  debts,  funeral  and  testamentary 
expenses;  to  pay  the  sum  of  $800  to  the  trustees  of  the  Toronto 
General  Burying  Grounds;  to  convey  his  summer  cottage  to  his 
nephew  Norman  Schmidt;  to  convey  the  equity  in  certain  prop- 
erty to  a friend  George  Felstead  and  to  release  him  from  payment 
of  any  outstanding  balance  under  the  agreement  to  purchase  the 
property;  to  convey  281  Withrow  Avenue,  Toronto,  to  his  nephew 
Ernest  Schmidt;  to  pay  eight  legacies  of  $1,000  each  in  cash; 
to  convey  to  “Rita  Marquis”  (the  appellant)  six  described  prop- 
erties; to  convey  293  Withrow  Avenue  to  his  wife.  The  devises 
and  bequests  other  than  those  to  his  wife  and  to  the  re- 
spondent were  made  free  from  succession  duty. 

The  net  income  from  the  residue  of  the  estate  is  to  be  paid 
to  the  widow  until  her  death  or  remarriage  and  thereafter  the 
residue  is  to  be  divided  equally  between  The  Hospital  for  Sick 
Children  and  The  Home  for  Incurable  Children,  Toronto. 

The  value  of  the  estate  as  filed  for  probate  was  $91,299.11, 


made  up  as  follows: 

Household  goods  and  furniture $ 200.00 

Book  debts 1.00 

Mortgages  6,709.40 

Securities  1,915.65 

Cash  in  bank 6,243.06 

Real  estate  76,230.00 


$91,299.11 

Succession  duty  estimates  indicate  that  by  reason  of  increased 
realty  assessments  the  total  value  of  the  estate  approximates 
$100,000. 

The  learned  judge  in  the  Court  below  states : “It  was  common 
ground  at  the  hearing  that  the  estimated  value  of  the  residue, 
consisting  largely  of  real  estate  in  the  city  of  Toronto,  was 
approximately  $33,000,  and  that  there  would  be  a deficit  charge- 
able against  the  residue  of  approximately  $10,000,  including  the 
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sum  of  approximately  $4,700  estimated  duty  payable  on  the 
various  succession  duty  free  bequests  made  by  the  testator. 
There  was  a divergence  of  view,  however,  as  to  the  income 
receivable  from  the  residue,  and  the  largest  estimate  being  in 
the  neighbourhood  of  $1,600  annually,  and  the  lowest  less  than 
$1,000,  The  widow  estimated  her  annual  requirements  for 
maintenance  at  approximately  $3000.” 

I do  not  find  it  necessary  to  review  the  evidence  relevant 
to  the  question  of  the  adequacy  of  the  provision  made  by  the 
testator  for  his  widow  or  as  to  the  amount  allowed  to  the  widow 
by  the  learned  judge  in  the  Court  below.  Perhaps  if  I had  been 
hearing  the  application  in  the  first  instance  I might  have  reached 
a different  conclusion  from  that  of  the  learned  judge,  but  he 
has  made  findings  of  fact  on  the  evidence  adduced  at  the  hearing 
and  counsel  for  the  appellant  in  this  Court  has  not  satisfied  me 
that  there  is  any  sufficient  ground  upon  which  I can  interfere 
with  them. 

Counsel  for  the  appellant  objects  to  the  part  of  the  order 
charging  the  whole  estate  (with  the  exception  mentioned  above) 
with  the  allowance  made  to  the  widow,  and  also  to  the  part  of 
the  order  respecting  payment  to  the  widow  when  the  net  income 
from  the  residue  of  the  estate  is  less  than  $2,400  per  annum. 
He  argued  that  “the  residuary  estate  should  first  be  exhausted 
before  reducing  devises  and  bequests”.  Counsel  on  behalf  of 
the  respondent  Eva  Schmidt,  while  supporting  the  whole  order, 
stated  quite  frankly  that  his  client  seeks  only  adequate  security 
for  payment  of  the  allowance  of  $2,400  annually.  Counsel  on 
behalf  of  The  Hospital  for  Sick  Children  and  of  The  Home  for 
Incurable  Children  submitted  that  the  allowance  made  to  the 
widow  should  not  be  charged  against  the  residue  to  the  exonera- 
tion of  the  pecuniary  legacies  and  the  devises  contained  in  the 
earlier  part  of  the  will.  Counsel  for  the  executors  and  trustees 
submitted  their  rights  to  the  Court,  but  quite  properly  pointed 
out  the  many  difficulties  occasioned  in  the  administration  of 
the  estate  and  the  execution  of  the  trusts  by  the  terms  of  the 
order  in  appeal.  These  difficulties  are  recognized  to  a greater 
or  less  extent  by  counsel  for  all  parties. 

It  is  my  opinion  that  the  term  of  the  order  charging  the 
whole  estate  (excepting  no.  293  Withrow  Avenue),  and  the 
term  of  the  order  respecting  payment  in  any  year  in  which 
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the  net  income  from  the  residue  of  the  estate  is  less  them 
$2,400,  are  not  appropriate  or  proper  in  the  circumstances  of 
this  case.  The  result  of  these  terms  is  to  encumber  the  estate 
of  each  of  the  beneficiaries  other  than  the  widow  and  thus 
reduce  the  amount  of  the  share  of  the  testator’s  estate  which 
he  specifically  devised  or  bequeathed  to  each  of  them.  In  that 
way  the  order  defeats,  in  part,  the  intention  of  the  testator 
in  respect  of  each  of  these  beneficiaries.  It  was  not  intended 
that  an  order  made  under  the  provisions  of  The  Dependants’ 
Relief  Act  should  have  that  effect. 

The  object  of  the  legislation  is  to  secure  payment  from  the 
property  of  the  testator  of  an  allowance  sufficient  to  provide 
for  the  maintenance  of  the  testator’s  dependants  or  any  of  them. 
The  whole  of  the  estate,  or  any  portion  of  it,  may  be  charged 
in  such  proportion  or  in  such  manner  as  may  seem  proper  to  a 
judge  of  the  Surrogate  Court,  but  the  Court  ought  to  refrain 
from  making  an  order  which  requires  a disposition  of  the  assets 
of  the  estate  in  a manner  contrary  to  the  intention  of  the 
testator.  The  Court  should  strive  to  give  effect  to  the  scheme 
of  the  testator  and  to  his  intention  as  disclosed  by  the  will  itself. 

In  the  present  case  the  testator’s  plan  for  disposing  of  his 
property  appears  plainly  from  the  will  and  his  intention  is  free 
from  doubt.  He  made  certain  specific  devises  and  bequests  free 
from  duties  and  then,  with  full  knowledge  as  to  the  nature  and 
extent  of  the  residue  of  his  estate,  he  made  provision  from  that 
source  for  the  future  maintenance  of  his  wife  during  her  life- 
time or  until  her  remarriage.  He  gave  her  the  net  income  from 
the  residue  of  the  estate,  and  it  may  be  fairly  assumed  that  he 
thought  the  amount  of  that  income  would  be  adequate  for  her 
future  maintenance.  But  he  did  not  foresee  the  continuous 
rise  in  the  cost  of  living  and  he  did  not  anticipate  that  the  net 
income  from  the  residue  of  the  estate  would  not  be  enough  for 
her  maintenance  because  of  the  infiated  prices  of  all  such  things 
as  might  reasonably  be  needed  by  her. 

I think  that  the  Court  may  properly  approach  the  question 
before  it  in  this  way:  What  would  the  testator  have  done  if 
he  had  known  at  the  time  he  made  his  will  that  he  should 
secure  payment  to  his  widow  of  the  sum  of  $2,400  per  annum 
for  her  maintenance  after  his  death?  I think  he  would  have 
maintained  the  scheme  of  his  will.  He  would  have  directed  the 
executors  to  pay  to  his  widow  the  net  income  derived  from  the 


C.A. 


Re  Schmidt* 


Laidlaw  J.A.  539 


residue  of  his  estate  and  he  would  have  empowered  his  executors 
to  charge  or  sell  such  part  or  parts  of  the  residue  as  might  be 
necessary  to  enable  them  to  pay  to  his  widow  the  sum  of  $2,400 
per  annum  if  the  net  income  from  the  residue  of  his  estate  in 
any  year  was  less  than  that  amount.  I think  he  would  have 
made  that  provision  even  though  the  result  might  be  to  deplete 
the  remainder  estate.  It  was  plainly  the  testator’s  intention  that 
the  beneficiaries  of  the  remainder  estate  should  have  only  the 
estate  remaining  after  the  specific  devises  and  bequests  and 
after  adequate  provision  for  his  wife  during  her  lifetime  or 
until  her  remarriage.  The  amount  of  the  remainder  estate  must 
be  subject  to  and  dependent  upon  the  needs  and  rights  of  the 
widow. 

I would  set  aside  that  part  of  the  order  in  appeal  contained 
in  paras.  2 and  3 thereof.  In  place  thereof  I would  order,  first, 
that  the  residue  of  the  estate  be  charged,  as  from  the  8th 
November  1950,  with  payment  of  the  allowance  of  $2,400  per 
annum  to  be  paid  by  the  executors  and  trustees  of  the  estate 
to  the  applicant  during  her  lifetime  or  until  she  remarries,  and 
secondly,  that  the  executors  and  trustees  of  the  estate  be  em- 
powered to  raise  a sufficient  sum  of  money  by  mortgage  or  by 
sale  of  such  part  or  parts  of  the  residue  of  the  estate  as  may 
be  necessary  from  time  to  time  to  enable  them  to  pay  to  the 
applicant  the  sum  of  $2,400  annually  in  the  manner  hereinbefore 
provided. 

I would  direct  that  the  costs  of  all  parties  in  the  proceedings 
in  this  Court  be  paid  out  of  the  estate,  the  costs  of  the  executors 
to  be  as  between  solicitor  and  client. 

Appeal  allowed  in  part. 

Solicitor  for  the  widow  (applicant) , respondent:  W,  T.  Carroll, 
Toronto, 

Solicitors  for  Arita  Marquis,  appellant:  Day,  Wilson,  Kelly, 
Martin  & Morden,  Toronto. 

Solicitors  for  the  executors:  Smith,  Rae,  Greer,  Sedgwich, 
Watson  & Thom,  Toronto. 

Solicitor  for  Ernest  Schmidt,  Norman  Schmidt  and  Edith 
Mace:  S.  D.  Borins,  Toronto. 

Solicitors  for  The  Hospital  for  Sick  Children:  TiUey,  Carson, 
Morlock  & McCrimmon,  Toronto. 

Solicitors  for  The  Home  for  Incurable  Children:  Proudfoot, 
Tisdall  d Logan,  Toronto. 
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[McRUER  C.J.H.C.] 

Brennan  Paving  Company  Limited  The  City  of  Oshawa* 

Building  Contracts — Payment — Provision  for  Certificate  hy  Engineer — 

Functions  and  Powers  of  Engineer — Terms  of  Contract. 

When  a construction  contract  provides  that  payment  shall  be  made 
to  the  contractor  only  in  accordance  with  certificates  issued  from 
time  to  time  by  an  engineer  or  architect,  the  following  general  rules 
apply:  (1)  The  engineer  or  architect  must  act  judicially,  notwith- 

standing that  to  the  knowledge  of  both  parties  one  party  is  his  master 
and  paymaster.  (2)  He  must  act  within  the  powers  conferred  on 
him  under  the  contract.  (3)  He  is  not  entitled  to  construe  the  con- 
tract unless  that  power  is  expressly  conferred  on  him  by  its  terms; 
(4)  He  cannot  alter  the  terms  of  the  contract  unless  he  is  given 
power  to  do  so.  (5)  If  he  goes  beyond  his  powers  in  granting  or 
refusing  a certificate,  and  one  of  the  parties  seeks  to  rely  on  an 
unwarranted  exercise  of  power  by  him,  the  other  party  is  released 
from  the  condition  requiring  the  certificate  to  be  a condition  preced- 
ent to  payment.  (6)  Neither  party  to  the  contract  is  permitted  to 
take  advantage  of  his  own  wrong. 

Each  case  dealing  with  this  subject  must  be  read  in  the  light  of  the 
express  terms  of  the  contracts  there  under  consideration. 

Where  such  a contract  provides  that  the  contractor  is  to  “be  paid  for  the 
actual  quantity  of  work  done  or  material  delivered’',  “according  to” 
an  engineer’s  certificate,  and  also  contains  express  provisions  as  to 
the  manner  of  ascertaining  the  quantity  of  materials  supplied,  the 
engineer  is  not  entitled  to  do  more  than  certify  as  to  the  materials 
supplied  in  doing  the  quantity  of  work  that  he  finds  was  done, 
ascertained  according  to  the  method  laid  down  in  the  contract.  He 
is  not  entitled  to  adopt  a different  way  of  measuring  the  materials, 
and  to  refuse  to  issue  a certificate  except  on  that  basis. 

An  action  to  recover  under  two  contracts  for  construction 
works  on  the  streets  of  the  defendant  municipality. 

20th,  21st  and  22nd  November  1951.  The  action  was  tried 
by  McRuer  C.  J.H.C.  without  a jury  at  Toronto. 

Peter  Wright  and  P.  B.  C.  Pepper,  for  the  plaintiff. 

T.  K.  Creighton,  K.C.,  for  the  defendant. 

30th  April  1952.  McRuer  C. J.H.C. : — The  plaintiff's  claim 
in  this  action  is  divided  into  two  parts:  (1)  a claim  for  782.195 
tons  of  asphaltic  wearing  surface  at  $8.15  per  ton;  (2)  a claim 
for  648.59  tons  of  gravel  at  $2.15  per  ton,  alleged  to  have  been 
supplied  to  the  defendant  pursuant  to  a construction  contract 
dated  the  24th  July  1945  and  a supplementary  contract  dated 
the  3rd  June  1946. 

The  main  contract,  the  general  provisions  of  which  were 
incorporated  in  the  supplementary  contract,  contained  the  fol- 
lowing term  which  is  relied  on  by  the  defendant  and  is  the  only 
defence  that  was  seriously  argued  at  the  trial : 

“Provided  that  no  money  shall  become  due  or  be  payable 
under  this  Contract  unless  and  until  an  Estimate  or  Certificate 
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therefor  shall  have  been  signed  by  the  Engineer  as  herein  pro- 
vided, the  possession  of  which  is  hereby  made  a condition  preced- 
ent to  the  Contractors  right  to  be  paid  or  to  maintain  any 
action  for  such  money  or  for  any  part  thereof.” 

Engineer’s  certificates  were  issued  and  payments  were  made 
up  to  the  total  amount  of  the  contract  price  less  the  amount 
here  in  dispute.  This,  however,  does  not  conclude  the  matter. 
In  order  to  apply  the  law  relative  to  the  facts  it  is  necessary 
to  set  these  facts  out  in  some  detail. 

In  the  month  of  July  1945  the  defendant  corporation  called 
for  sealed  tenders  for  resurfacing  and  improving  Simcoe  Street 
in  the  city  of  Oshawa  from  Avenue  Street  to  Alexandra  Street, 
the  work  to  consist  of  excavating  brick  and  miscellaneous  mate- 
rial from  the  right  of  way  for  disused  street-car  tracks,  laying 
asphaltic  concrete  wearing  surface  and  asphaltic  concrete  base 
course,  as  well  as  constructing  certain  alterations  to  the  storm 
sewers,  curb,  gutter  and  sidewalks  and  their  appurtenances. 
Specifications  and  form  of  tender  were  stated  to  be  available 
from  the  city  engineer  or  the  consulting  engineer  and  plans 
were  available  to  be  seen  at  their  offices.  The  tender  was  to  be 
on  a unit-price  basis. 

The  plaintiff  in  due  course  tendered  on  the  work  to  be  done, 
filling  out  the  typed  form  supplied  by  the  defendant.  There 
were  37  units  set  out  on  the  form  of  the  original  tender.  One 
only  in  the  main  contract  is  under  dispute  in  this  action,  i.e.^ 
item  327,  “Asphaltic  concrete  wearing  surface”.  The  estimated 
quantity  on  the  tender  form  on  this  unit  was  3,000  tons.  The 
tender  was  at  $8.15  per  ton  or  a total  of  $24,450.  The  amount 
claimed  for  gravel  arises  out  of  the  supplementary  contract  to 
which  I will  later  refer. 

The  contract  contained  certain  specific  recitals  and  provi- 
sions. There  is  a general  recital  covering  the  work  to  be  done 
with  this  addition:  “ . . . and  which  may  be  amplified  or  dimin- 

ished as  the  City  may  desire  . . . according  to  the  Plans,  Specifica- 
tions and  General  Conditions  herein  referred  to  and  marked  ‘A’, 
the  said  Contractors  having  put  in  a Tender  therefor  a copy 
of  which  is  hereto  annexed  and  Marked  ‘B’,  which  said  Tender 
was  accepted  and  adopted  in  Council  on  the  24th  day  of  July, 
1945.” 

The  contract  provided  that  the  plaintiff  was  to  commence 
construction  not  later  than  the  20th  August  1945  and  to  do  the 
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whole  of  the  works  with  due  expedition  and  in  a thoroughly 
workmanlike  manner  “in  strict  accordance  with  the  provisions 
of  this  Agreement,  and  the  said  Plans,  Specifications  and  Gen- 
eral Conditions  therein  referred  to  (which  are  identified  by  the 
signature  of  the  said  Contractors,  and  are  made  part  of  this 

Contract  as  if  embodied  herein) ” 

The  corporation  covenanted  with  the  contractors  that  if  the 
work  including  all  extras  in  connection  therewith  should  be  duly 
and  properly  executed  and  if  the  contractor  should  observe  and 
keep  all  the  provisos,  terms  and  conditions  of  the  contract,  it 
would  pay  the  contractors  “the  sum  of  $112,282.32  (more  or 
less)  according  to  the  schedule  of  unit  prices  in  the  Form  of 
Tender y upon  Estimates  or  Certificates  signed  hy  the  Engineer”. 
(The  italics  are  mine.) 


Under  the  contract  the  corporation  was  not  to  be  liable  to 
pay  for  work  rejected  or  condemned  “or  to  pay  any  money 
upon  any  Estimate  or  Certificate’'  until  the  work  so  rejected 
or  condemned  had  been  replaced  by  new  material  and  it  provided 
that  the  granting  of  any  estimate  or  certificate  or  the  payment 
of  any  money  thereunder  should  not  be  construed  as  an  accept- 
ance of  any  bad  or  defective  work  or  material  to  which  the 
same  related,  or  as  an  admission  of  liability  to  pay  any  money 
in  respect  thereof,  and  should  in  no  way  lessen  the  liability  of 
the  contractors  to  replace  such  work  or  material,  though  the 
conditions  of  the  same  might  not  have  been  discovered  by  the 
engineer  at  the  time  such  certificate  was  given  or  acted  upon. 
It  was  further  agreed  and  provided  that  the  City  should  pay 
to  the  contractors  an  amount  equal  to  80  per  cent,  of  the  value 
of  the  work  completed  to  the  satisfaction  of  the  engineer  every 
month  during  which  the  work  was  in  progress  upon  written 
certificates  from  the  engineer,  the  remaining  20  per  cent,  to  be 
retained  as  a construction  guarantee  until  30  days  from  the 
completion  of  all  the  various  works,  and  at  that  time  the  said 
20  per  cent,  retained  should  become  payable  to  the  contractor 
upon  receipt  of  a maintenance  bond  as  provided  in  the  contract. 

The  specifications,  which  were  prepared  by  O.  G.  Miller, 
City  Engineer,  and  G.  Graham  Reid,  Consulting  Engineer,  con- 
tain several  provisions  which  are  of  vital  importance  in  deter-  j 
mining  the  rights  of  the  parties.  For  proper  consideration  of 
these  rights  I set  out  the  relevant  provisions  in  full. 
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The  following  is  taken  from  the  specifications  under  the 
heading  “Information  to  Bidders”  (The  italics  are  mine) : 

“It  is  proposed  to  remove  all  of  the  present  asphaltic  and 
tar  surface  from  the  existing  base,  which  is  believed  to  be  6" 
in  depth  of  concrete,  and  also  to  remove  all  of  the  brick  paving, 
street  car  rails,  ties,  and  inter-spacing  concrete.  It  is  then  pro- 
posed to  fill  the  space  formerly  occupied  by  the  ties  with  com- 
pacted asphaltic  concrete  base  course,  and  also  to  build  up  the 
shoulders  of  the  present  concrete  base  with  the  same  material, 
after  which  it  is  proposed  to  spread  the  consolidated  asphaltic 
concrete  wearing  surface,  varying  the  thickness  from  1"  to  2". 
In  making  this  consolidation  of  the  asphaltic  concrete  wearing 
surface,  it  is  proposed  that  the  engineer  should  set  grades  at 
intervals  not  exceeding  50  feet,  which  will  effect  a parabolic 
cross  sectioned  contour  on  the  finished  pavement. 

“Attention  is  drawn  to  the  fact  that  this  contour  must  be 
carefully  followed,  in  order  to  strengthen  the  bearing  value  of 
the  pavement,  and  in  order  to  partially  eliminate  the  excessive 
crown  which  is  apparent  on  the  existing  street .... 

“The  plans  are  intended  to  sufficiently  detail  the  work  so 
as  to  enable  the  contractor  to  bid  intelligently  on  the  items  in 
the  form  of  tender.  From  time  to  time,  the  engineer  will  supply 
additional  drawings  or  written  directions  to  further  detail  the 
work,  and  these  drawings  and  directions  shall  be  accepted  by 
the  contractor  as  being  part  of  the  plans  and  specifications 
hereunder. 

“The  plans  and  specifications  have  been  prepared  by  G.  G. 
Reid,  Consulting  Engineer,  with  the  co-operation  of  O.  G.  Miller, 
City  Engineer  of  Oshawa,  and  the  work  will  be  carried  out 
under  the  supervision  of  the  City  Engineer,  with  the  co-operation 
of  the  Considting  Engineer. 

“The  Plans  and  Specifications  are  intended  to  be  read  to- 
gether, and  include  the  Information  to  Bidders,  the  General  Con- 
ditions of  Contract,  the  Form  of  Tender,  and  the  Specifications 
for  the  various  items  including  the  necessary  appendices  as  set 
out  in  the  Form  of  Tender,  and  also  the  Plans  of  the  work 
entitled  as  hereinbefore  stated.” 

The  “engineer”  referred  to  was  defined  to  mean  “G.  G.  Reid, 
Consulting  Engineer,  O.  G.  Miller,  City  Engineer,  or  such  other 
engineer  as  may  be  appointed  by  by-law  of  the  Corporation  of 


544 


Ontario  Reports. 


[1952] 


the  City  of  Oshawa  for  the  purpose  of  carrying  on  and  com- 
pleting this  work.” 

Under  the  heading  “General  Conditions  of  Contract”  the  fol- 
lowing extracts  are  important  : 

“A.  Payment 

“Payment  shall  be  made  on  the  actual  work  done.” 

“F.  Plans  and  Specifications 

“Work  mentioned  on  the  plans  or  specifications  shall  be 
performed  as  though  shown  on  both.  In  the  event  of  dispute, 
the  decision  of  the  engineer  as  to  the  meaning  or  intent  of  the 
plans  and  specifications  shall  he  final. 

“G.  Inspectors 

^^No  work  shall  he  done  without  lines,  levels,  and  instructions 
having  heen  given  hy  the  engineer,  or  without  the  supervision 
of  an  inspector.  Work  so  done  will  not  be  paid  for  and  may  be 
ordered  removed  and  replaced  at  the  contractor’s  sole  cost,  and 
expense.  He  will  he  expected  to  so  conduct  and  carry  on  his 
work  that  the  inspector  will  he  in  close  touch  with  all  operations. 
The  engineer's  stakes  must  he  preserved  hy  the  contractor  and 
any  that  have  to  be  replaced  will  be  replaced  at  his  expense.” 
“M.  Form  of  Tender 

“The  contractor  tenders  and  agrees  to  construct  the  work 
at  the  schedule  of  unit  prices  and  for  the  total  sum  shown  hosed 
on  the  quantities  enumerated  on  the  form  attached  hereto.  These 
quantities  may  he  reduced  hy  direction  of  the  engineer  and  the 
contractor  shall  have  no  claim  for  anticipated  profits  or  other 
claim  for  damages  because  of  such  variation  of  quantities  but 
he  will  be  paid  for  the  actual  quantity  of  work  done  or  material 
delivered  as  directed  hy  the  engineer,  and  according  to  his 
certificate.  The  quantities  shown  are  intended  to  cover  all  the 
work  embraced  under  the  Contract  and  the  contractor  is  specif- 
ically instructed  that  they  may  be  exceeded  only  by  order 
from  the  engineer  in  writing.” 

Under  the  heading  “Concrete  Base  Course”  (item  325)  there 
is  a provision  that: 

“Immediately  after  a section  of  concrete  has  been  deposited 
in  place,  the  general  contour  shall  be  struck  by  means  of  an 
approved  template.  The  means  of  supporting  the  templates  shall 
be  such  as  to  produce  a uniform  surface  true  to  lines  and  levels 
and  all  requirements  of  these  specifications.  The  template  shall 
not  be  violently  raised  and  lowered  but  shall  be  moved  to  and 
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fro  across  the  length  of  the  road  with  an  advancing  motion  so 
as  to  avoid  a thin  mortar  finish. 

“The  contractor,  at  his  expense,  shall  provide  and  operate, 
as  directed  hy  the  Engineer,  such  straight  edges,  templates, 
strike  boards  and  other  devices  as  are  necessary  to  make  and 
inspect  the  surface  of  the  finished  sub-grade,  pavement  or  other 
finished  surface.  The  straight  edges  shall  be  not  less  than  ten 
feet  in  length.” 

Under  the  heading  “Asphaltic  Concrete  Surface  Course” 
(item  327)  there  is  this  paragraph: 

“The  surface  course  shall  consist  of  coarse  aggregate  sand 
and  mineral  filler  uniformly  mixed  with  asphalt  cement  and 
shall  be  laid  upon  the  previously  prepared  pavement  base  to  a 
minimum  thickness  of  one  inch  and  a maximum  finished  depth 
of  two  inches,  as  directed  hy  the  Engineer/^ 

In  the  “Appendix  covering  all  types  of  Hot  Mix,  Hot  Laid 
Asphalt  construction”,  the  method  of  payment  is  set  out: 

“All  hot-mix,  hot-laid  asphalt  mixtures  supplied  and  incor- 
porated into  the  work  will  be  paid  for  at  the  price  tendered 
per  ton. 

“The  Owner  will  provide  and  place  a man  at  the  Contractor’s 
weigh  scale  for  the  purpose  of  weighing  the  mixtures  incor- 
porated into  the  work,  and  the  net  weights  so  determined  wM 
he  the  only  basis  for  payment. 

In  place  of  the  contractor  supplying  the  weigh  scales  as 
provided  in  the  contract,  both  parties  agreed  that  the  municipal 
weigh-scales  should  be  used  for  weighing  the  material  that  went 
into  the  work.  One  weigh-ticket  was  supplied  by  the  weigh- 
master  to  the  truck-driver  employed  by  the  plaintiff  and  a 
duplicate  copy  was  retained  by  him  for  the  purposes  of  his 
employer,  the  defendant.  The  original  weigh-tickets  are  missing 
but  the  plaintiff  kept  an  original  record  made  from  the  weigh- 
tickets  that  were  supplied  to  it,  and  I admitted  this  record  in 
evidence.  Mr.  Meadows,  the  consulting  engineer  for  the  defend- 
ant, whose  appointment  I shall  discuss  later,  admitted  that  he 
also  had  kept  a record  of  the  weigh-tickets  supplied  to  him  by 
the  defendant  and  his  copies  were  missing,  but  he  had  no 
criticism  to  make  of  the  records  kept  by  the  plaintiff. 

The  work  proceeded  without  difficulty  on  that  portion  of 
Simcoe  Street  north  of  King  Street  during  the  fall  of  1945. 
Engineer’s  stakes  were  not  set  out  as  contemplated  by  the  con- 
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tract  and  all  the  work  north  of  King  Street,  except  two  blocks, 
was  completed  in  the  fall  of  1945  under  the  supervision  of  Mr. 
Miller,  the  consulting  engineer.  Instead  of  setting  out  stakes 
giving  the  levels  and  contours,  the  floor  of  the  gutters  as  repaired 
was  taken  as  the  base  level  and  the  wearing  surface  was  laid 
on  a contour  that  would  provide  proper  drainage.  The  thickness 
of  the  asphaltic  wearing  surface  approximated  2 inches  and  the 
plaintiff  was  paid  pursuant  to  certificates  issued  by  Mr.  Miller 
and  later  by  Mr.  Meadows,  based  on  the  exact  tonnage  of  the 
asphaltic  materials  as  shown  by  the  weigh-tickets. 

Work  was  resumed  again  in  the  spring  of  1946.  Upon 
stripping  the  old  asphaltic  wearing  surface  and  the  asphaltic 
base  course  on  that  portion  of  Simcoe  Street  south  of  King 
Street,  it  was  discovered  that  the  concrete  sub-base  was  of 
insufficient  thickness  to  warrant  laying  a new  surface  on  top 
of  it.  While  this  work  was  proceeding,  by  a resolution  of  the 
City  Council  of  the  defendant  dated  the  15th  May  1946,  Meadows, 
Critoph  and  Company  were  appointed  consulting  engineers  in 
connection  with  the  pavement  on  Simcoe  Street  South,  “to  draw 
specifications,  to  advise  on  tender,  supervise  the  work,  compute 
the  quantities,  examine  and  certify  contractor’s  application  for 
payment  and  give  final  acceptance  of  work”. 

There  is  nothing  in  the  evidence  to  indicate  why  the  en- 
gineers appointed  by  by-law,  who  had  been  supervising  the  work, 
did  not  continue  to  do  so,  but  this  may  be  immaterial.  Follow- 
ing Mr.  Meadows’s  appointment  he  appointed  one  Mr.  Buraglia 
as  supervising  engineer  and  Mr.  Robert  Courtlee  as  resident 
inspector,  to  act  on  his  behalf  and  on  behalf  of  the  defendant 
corporation.  All  the  work  under  dispute  was  done  under  their 
supervision  and  according  to  their  direction;  Mr.  Meadows  him- 
self took  very  little,  if  any,  part  in  supervising  or  directing  the 
work  under  dispute. 

Specifications  were  drawn  by  Meadows,  Critoph  and  Com- 
pany which  are  headed  “Specifications  of  Work,  additional  to 
what  was  specified  in  the  Specifications  ‘City  of  Oshawa,  Im- 
provements to  Simcoe  Street,  by  O.  G.  Miller,  City  Engineer, 
and  G.  Graham  Reid,  Consulting  Engineer’  according  to  plans 
prepared  by:  Meadows,  Critoph  & Co.” 

These  specifications  contain  the  following  recital : 

“It  was  found  upon  removing  the  Asphaltic  Wearing  Sur- 
face that  the  Concrete  Sub-base  was  not  6"  thick  as  was  believed 
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when  the  original  specifications  were  drawn,  and  by  cutting 
inspection  holes  the  average  thickness  was  found  to  be  4"  thick 
only,  and  in  some  spots  only  2%"  thick.  It  has  been  decided 
to  enlarge  the  original  contract  to  provide  for  these  conditions/’ 

These  specifications  are  divided  into  six  parts.  The  follow- 
ing extracts  are  relevant : 

“Remove  existing  concrete  base. 

“Excavate  the  material  thereunder  to  a depth  to  provide  a 
6"  crushed  gravel  base  course  and  new  concrete  sub-base  8" 
thick  and  a minimum  of  3"  binder  and  asphaltic  top. 

“Provide  6"  crushed  gravel  base  course  and  8"  concrete  base 
and  minimum  of  2"  of  asphaltic  binder  and  1"  of  asphaltic 
top 

''General  Conditions. 

“The  General  Conditions  of  the  original  Contract  shall  apply 
to  this  enlargement  of  the  Original  Contract/’ 

The  specifications  provided  for  the  preparation  of  a “sub- 
grade prior  to  application  of  6"  crushed  gravel  cushion”.  With 
respect  to  the  claim  for  gravel  the  following  paragraphs  are 
important: 

“Following  this  [a  preliminary]  rolling,  any  soft  or  spongy 
areas,  deemed  by  the  engineer  to  be  unstable  shall  be  excavated 
to  a depth  designated  by  the  engineer  and  this  unsuitable 
material  disposed  of  to  a convenient  dump  within  a thousand 
yards  of  the  site.  Into  such  special  excavations  finished  sub- 
grade suitable  concrete  rubble  coming  from  the  excavations  in 
advance  of  the  preparation  of  subgrade  shall  be  placed  and 
tamped. 

“Basis  of  payment  for  this  item  in  cubic  yards  of  excavation 
as  determined  by  the  Engineer.” 

Under  the  heading  “Crushed  Gravel  Base  Course”  there  is 
this  paragraph : 

“Basis  of  payment  for  this  material  shall  be  per  ton,  all 
material  being  weighed  on  the  city  scales  by  the  city  weigh- 
master  and  checked  on  the  joh  by  the  inspector  designated  by 
the  engineer.  Weigh  tickets  in  duplicate  shall  be  furnished  by 
the  city  weigh-master,  one  of  which  is  retained  by  the  inspector.” 

There  is  a schedule  of  quantities  attached  to  the  specifica- 
tions with  reference  to  the  removal  of  the  existing  concrete 
base  and  the  material  thereunder,  crushed  gravel  base  course. 
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concrete  base  and  steel  reinforcing  mesh,  but  there  is  no  schedule 
of  quantities  for  the  asphaltic  binder  or  the  “asphaltic  top”. 

Submitted  with  these  specifications,  but  not  signed  by  the 
contractor  or  the  corporation,  was  a plan  which  was  prepared 
by  Mr.  Meadows  and  put  before  the  city  council.  It  was  after- 
wards submitted  with  the  specifications  to  the  plaintiff.  This 
is  headed  “Suggested  Typical  Cross-section”,  and  it  shows  an 
asphaltic  binder  course  of  2 inches  and  an  asphaltic  top  of  1 inch. 
It  is  to  be  noted  that  the  text  of  the  specifications  calls  for  a 
minimum  of  3-inch  binder  and  asphaltic  top  and  “minimum  of 
2”  of  asphaltic  binder  and  1"  of  asphaltic  top.” 

Just  how  much  of  the  work  had  been  completed  when  the 
second  contract  was  signed  is  not  clear.  There  is  no  evidence 
to  indicate  when  it  was  signed  but  there  is  a letter  from  the  city 
clerk  dated  the  29th  June  1946,  enclosing  a copy  of  the  agree- 
ment stated  to  be  “relative  to  the  additional  work  on  the  paving 
of  Simcoe  Street  South,”  which  is  said  to  have  been  duly  exe- 
cuted. This  contract  recites  the  agreement  of  July  1945,  and 
that  it  was  considered  expedient  to  remove  the  existing  base  of 
the  asphalt  pavement  on  Simcoe  Street  from  Avenue  Street  to 
King  Street,  and  to  replace  the  same  and  otherwise  to  alter  the 
works  to  be  covered  by  the  original  contract.  The  contract 
then  recites  that  the  corporation  has  accepted  the  tender  of  the 
contractor  for  such  additional  work,  consisting  of: 

“1.  Removal  of  existing  concrete  base  and  the  material 
thereunder. 

“2.  Crushed  gravel  base  course. 

“3.  Concrete  base. 

“4.  Placement  of  steel  reinforcing  mesh.” 

The  specifications  to  which  I have  just  referred  and  the 
schedule  of  unit  prices  were  made  exhibits  “A”  and  “B”  to  the 
contract.  Then  followed  this  recital : 

“And  whereas  in  keeping  with  the  terms  of  the  said  plans, 
specifications  and  general  conditions  and  with  the  terms  of  the 
said  tender,  the  said  works  including  the  additional  works  have 
been  entered  upon  and  are  now  being  carried  out.” 

The  contractor  covenanted  with  the  corporation  to  do  the 
whole  of  the  works  mentioned  in  the  contract  together  with  the 
original  works  as  set  out  in  the  agreement  of  July,  19Jf5,  . 

in  strict  accordance  with  the  provisions  of  the  said  original 
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Agreement  of  July  24th,  1945,  and  with  the  plans,  specifications 
and  general  conditions  therein  referred  to  and  attached  hereto 
. . . except  as  modified  or  amended  in  this  agreement  or  in  the 
said  original  agreement . . . 

“Provided  that  any  of  the  works  covered  by  this  agreement 
and  undertaken  and  in  part  or  all  completed  prior  to  the  execu- 
tion of  this  agreement  shall  be  deemed  to  have  been  done  under 
the  terms  of  this  agreement  and  shall  be  subject  to  all  of  the 
provisions  thereof.” 

The  corporation  contracted  to  pay  the  contractor  “the  sum 
of  $46,745.00  or  such  greater  or  lesser  sum  as  shall  be  fixed 
according  to  the  schedule  of  unit  prices  in  the  form  of  tender 
attached  hereto  upon  estimates  or  certificates  signed  by  the 
Corporation’s  Engineer”.  This  was  the  total  of  the  unit  prices 
set  out  in  the  schedule  of  quantities,  but  did  not  include  any 
item  for  asphaltic  wearing  surface  which  was  governed  by  the 
original  contract,  the  terms  of  which  applied  to  the  later 
agreement. 

Mr.  Meadows  followed  the  same  practice  as  had  been  fol- 
lowed by  Mr.  Reid  and  did  not  set  out  stakes  giving  contours 
and  levels.  I accept  the  evidence  of  Mr.  Mitchell,  the  field 
superintendent  of  the  plaintiff,  as  to  the  instructions  he  received 
concerning  the  method  of  laying  the  asphaltic  concrete  base 
course  and  the  asphaltic  concrete  wearing  surface.  He  said 
Mr.  Courtlee  instructed  him  to  lay  a 2-inch  asphaltic  base  course 
to  the  top  of  the  gutters  and  to  lay  the  asphaltic  wearing  sur- 
face to  the  face  of  the  existing  curb.  He  says  there  were  irregu- 
larities in  the  gutters  which  had  to  be  provided  for  by  varying 
the  thickness  of  the  asphaltic  wearing  surface.  The  asphaltic 
wearing  surface  was  laid  down  accordingly,  and  Mr.  Redfern, 
who  is  a very  experienced  engineer  in  construction  work  of 
this  character,  was  of  the  opinion  that  what  was  done  was  done 
in  a good  workmanlike  manner. 

On  some  points  Mr.  Meadows’s  evidence  conflicts  with  Mr. 
Mitchell’s  and  where  conflict  exists  I accept  the  evidence  of  the 
latter.  Likewise,  where  Mr.  Meadows’s  professional  evidence 
conflicts  with  Mr.  Redfern’s  I unhesitatingly  accept  Mr.  Red- 
fern’s  evidence  in  preference  to  Mr.  Meadows’s.  On  the  one 
hand,  Mr.  Meadows  had  a very  limited  experience  in  this  type 
of  construction  while  on  the  other  hand  Mr.  Redfern  had  a very 
broad  and  long  experience  in  this  field  of  engineering. 
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All  the  asphaltic  mix  that  went  into  the  contract  was 
weighed  over  the  weigh-scales  according  to  the  terms  of  the 
contract  and,  as  far  as  the  asphaltic  wearing  surface  is  con- 
cerned, I am  satisfied  that  it  was  open  and  obvious  to  the 
supervising  engineer  and  the  resident  inspector  that  the  method 
being  followed  was  to  lay  asphaltic  base  course  to  the  level  of 
the  gutter.  The  gutters  were  irregular,  the  crown  in  the  centre 
of  the  road  was  reduced  and  the  unevenness  of  the  gutters  was 
taken  up  by  laying  the  asphaltic  wearing  surface  to  varying 
depths  so  as  to  provide  proper  drainage.  This  made  it  necessary 
that  the  wearing  surface  should  vary  in  excess  of  1 inch  in 
thickness.  This  was  the  same  course  followed  on  the  portion 
north  of  King  Street  and  I find  that  the  plaintiff  followed  it  in 
good  faith  and  pursuant  to  the  direction  of  the  City’s  engineer 
and  inspector  on  that  portion  south  of  King  Street.  In  all,  six 
certificates  were  issued  by  Mr.  Miller  and  Mr.  Meadows  which 
on  the  face  of  them  show  payment  for  item  327,  the  asphaltic 
wearing  surface,  on  a tonnage  basis. 

When  the  whole  work  was  complete,  before  the  seventh  certif- 
icate was  issued,  Mr.  Meadows  inspected  the  work  and  decided 
that  it  should  not  be  paid  for  on  the  basis  of  the  net  weights 
as  shown  by  the  weigh-tickets  but  on  an  area  basis.  He  com- 
puted the  area  of  the  asphaltic  surface,  reckoned  it  to  be  1 inch 
thick,  and  computed  the  weight  of  the  material  on  the  basis 
of  160  pounds  per  square  yard  and  arrived  at  a figure  which 
would  show  2,378  tons  of  asphaltic  wearing  surface  laid  down 
as  against  3,160.195  tons  actually  laid  down  as  shown  by  the 
weigh-tickets  and  he  refused  to  issue  a certificate  for  payment 
for  782.195  tons  asphaltic  hot-mix  incorporated  into  the  work 
as  shown  by  the  weights  which  were  to  be  the  ^'only  basis  of 
payment”  according  to  the  contract. 

The  effect  of  this  was  to  arrive  at  a price  for  the  final  esti- 
mate which  was  $6,374.89  less  than  the  price  the  plaintiff  was 
entitled  to  if  the  material  that  went  into  the  work  was  allowed 
at  the  unit  price  per  ton  of  $8.15  according  to  the  actual  weights. 

The  other  item  in  dispute  relates  to  gravel  supplied  by  the  ; 
plaintiff  for  fill  to  form  the  sub-base  for  the  concrete  base 
where  the  old  concrete  base  was  removed  south  of  King  Street, 
which  came  under  the  provisions  of  the  second  contract,  the  _ 
relevant  provision  of  which  I have  already  set  out.  I 
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Mr.  Buraglia  brought  certain  soft  spots  which  it  was  neces- 
sary to  excavate  to  the  attention  of  Mr.  Mitchell.  He  first  gave 
instructions  to  use  the  broken  concrete  rubble  for  fill  as  pro- 
vided by  the  contract.  It  was  found  that  the  pieces  of  broken 
concrete  were  so  large  that  they  could  not  be  satisfactorily  con- 
solidated to  fill  these  excavations  and  Mr.  Buraglia  gave  instruc- 
tions to  use  gravel  for  the  purpose.  Mr.  Meadows  said  in 
evidence  that  Mr.  Buraglia  reported  to  him  that  there  were 
voids  under  the  pavement  and  he  instructed  Mr.  Mitchell  to  fill 
the  voids  with  suitable  concrete  rubble  and  if  there  was  not 
enough  to  use  gravel.  However,  when  it  came  to  the  final  certif- 
icate for  the  gravel  supplied,  Mr.  Meadows  based  his  calculations 
not  on  the  weights  of  the  gravel  as  shown  by  the  weigh-tickets 
but  on  a mathematical  calculation  of  what  in  his  opinion  should 
have  been  used.  This  was  648.59  tons  less  than  the  amount 
shown  by  the  weigh-tickets. 

In  determining  the  rights  of  the  parties  there  are  these  main 
points  for  consideration : 

1.  All  the  provisions  of  the  original  contract  not  incon- 
sistent therewith  apply  to  the  supplementary  contract. 

2.  The  plans  and  specifications  were  interpreted  by  the 
engineer  (and  in  case  of  dispute  his  decision  was  final)  as  to 
their  meaning,  so  as  to  permit  lines  and  levels  to  be  given  in  the 
manner  in  which  they  were  given. 

3.  The  work  was  carried  on  as  directed  by  the  supervising 
engineer  under  the  direct  supervision  of  the  resident  inspector. 

4.  The  contract  expressly  provides  the  basis  of  payment  for 
the  material  used  in  the  asphaltic  wearing  surface,  i.e.,  ‘'All 
hot-mix,  hot-laid  asphalt  mixtures  supplied  and  incorporated 
into  the  work  will  be  paid  for  at  the  price  tendered  per  ton”, 
and  the  net  weights  over  the  weigh  scales  determined  under  the 
supervision  of  the  representatives  of  both  parties  “will  be  the 
only  basis  for  payment”. 

5.  The  unit  price  for  the  crushed  gravel  base  course  was 
$2.15  per  ton. 

6.  All  the  material  claimed  for  actually  went  into  the  con- 
tract under  the  supervision  and  according  to  the  instructions 
and  direction  of  the  supervising  engineer  and  the  resident  inspec- 
tor, neither  of  whom  was  called  as  a witness. 

7.  Was  it  within  the  power  of  Mr.  Meadows,  if  he  was  prop- 
erly clothed  with  the  quasi- judicial  powers  contemplated  by  the 
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contract,  to  vary  the  basis  of  payment  provided  under  the  con- 
tract and  to  refuse  to  issue  a certificate  accordingly? 

8.  Was  Mr.  Meadows  properly  clothed  with  the  quasi-judi- 
cial powers  which,  according  to  the  contract,  were  to  be  executed 
by  the  consulting  engineer? 

It  is  convenient  to  deal  first  with  the  law  applicable  where 
the  certificate  of  an  engineer  or  architect  is  made  a condition 
precedent  to  the  contractor’s  right  to  be  paid  under  a contract 
such  as  the  one  here  under  consideration. 

I think  the  leading  authorities,  to  which  I shall  later  refer 
in  some  detail,  warrant  this  statement  of  the  law: 

(1)  When  an  engineer  (and  what  I say  applies  equally  to 
an  architect)  is  placed  in  a position  requiring  him  to  issue  certif- 
icates under  a contract  of  this  nature,  he  must  act  judicially 
notwithstanding  that  to  the  knowledge  of  both  parties  one  of 
the  parties  to  the  contract  is  his  master  and  paymaster. 

(2)  The  engineer  must  act  within  the  powers  conferred  on 
him  under  the  contract. 

(3)  He  is  not  entitled  to  construe  the  contract  unless  the 
power  is  expressly  conferred  on  him  by  its  terms. 

(4)  He  cannot  alter  the  terms  of  the  contract  unless  he  is 
given  power  to  do  so. 

(5)  If  an  engineer  goes  beyond  his  powers  under  a contract 
in  granting  or  refusing  a certificate  and  one  of  the  parties  seeks 
to  rely  on  an  unwarranted  exercise  of  his  powers,  the  other  party 
is  released  from  the  condition  of  the  contract  requiring  the  certif- 
icate to  be  a condition  precedent  to  payment  or,  in  other  words, 
there  is  an  implied  condition  in  the  contract  that  neither  party 
will  rely  on  the  purported  exercise  by  the  engineer  of  a juris- 
diction which  he  does  not  possess  under  the  contract. 

(6)  Neither  party  to  a contract  is  permitted  to  take  advan- 
tage of  his  own  wrong. 

All  the  cases  on  this  subject  must  be  read  in  the  light  of  the 
express  terms  of  the  respective  contracts  under  consideration. 
There  is  great  advantage  in  reading  them  in  their  chronological 
order,  but  for  my  purpose  I prefer  to  deal  with  them  as  I discuss 
the  principles  of  law  applicable  to  this  case. 

Roberts  v.  The  Bury  Improvement  Commissioners  (1870), 
L.R.  5 C.P.  310,  is  a leading  and  oft-quoted  case.  The  plaintiff 
contracted  to  erect  buildings  for  the  defendants  according  to 
certain  plans  and  drawings,  the  whole  to  be  completed  for  a 
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given  sum  by  a day  named.  Additions  or  alterations  were  not 
to  invalidate  the  contract,  but  were  to  be  added  to  or  deducted 
from  the  contract-price  as  the  architect  should  consider  just. 
By  a clause  of  the  contract  the  architect  was  to  be  at  liberty  to 
give  fresh  drawings  and  so  to  vary  the  mode  in  which  the  work 
was  to  be  done.  If  the  contractor  should  in  the  opinion  of  the 
architect  have  been  unduly  delayed  or  impeded  in  the  comple- 
tion of  the  contract,  the  architect  might  grant  an  extension  of 
time  for  the  completion.  In  case  the  contractor  should  fail  in 
the  due  performance  of  any  part  of  the  contract,  or  should 
become  bankrupt,  etc.,  or  should  not,  in  the  opinion  and  accord- 
ing to  the  determination  of  the  architect,  exercise  due  diligence 
and  make  such  due  progress  as  would  enable  the  works  to  be 
effectually  and  efficiently  completed  at  the  time  stipulated,  the 
defendants  might  determine  the  contract  by  notice,  and  in  that 
event  the  architect  was  to  determine  what,  if  anything,  should 
be  paid  to  the  plaintiff.  All  differences  were  to  be  referred  to 
the  architect,  whose  decision  was  to  be  final,  without  giving 
any  reasons. 

In  an  action  against  the  defendants  for  preventing  the  plain- 
tiff from  performing  the  contract,  they  pleaded  that  the  plaintiff 
failed  in  the  due  performance  of  certain  parts  of  the  work,  and 
did  not  in  the  opinion  of  the  architect  exercise  due  diligence 
and  make  such  due  progress  as  provided  for  by  the  contract, 
and  as  would  have  enabled  the  works  to  be  efficiently  and 
effectually  completed  at  the  time  agreed,  and  that  they  gave 
the  plaintiff  a notice  under  that  clause  that  they  determined 
the  contract.  It  was  pleaded  that  the  failure  and  non-exercise 
of  due  diligence  by  the  plaintiff  was  caused  by  the  default  of 
I the  defendants  and  the  architect  in  supplying  plans  and  drawings 
j and  in  setting  out  the  land  and  defining  the  roads  and  giving 

I such  particulars  as  would  enable  the  plaintiff  to  commence  the 

I works,  and  that  the  alleged  failure  of  the  plaintiff  was  wholly 

I caused  by  reason  of  matters  and  things  provided  for  in  the 

I contract  by  reason  whereof  the  plaintiff  was  in  fact,  and  in 

I the  opinion  of  the  architect,  unduly  delayed  and  impeded  in 

j the  completion  of  the  contract;  that  all  conditions  were  fulfilled 
to  entitle  the  plaintiff  to  have  an  extension  of  time,  but  that 
the  architect  failed  and  neglected  to  grant  such  extension.  To 
this,  the  reply  was  that  the  opinion  and  determination  of  the 
architect  were  formed  and  arrived  at  upon  and  after  due  and 
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reasonable  consideration  of  the  facts.  Kelly  C.B.,  giving  the 
majority  judgment  of  the  Court,  said  at  p.  325 : 

“The  contractor  also,  from  the  nature  of  the  works,  could 
not  begin  his  work  until  the  commissioners  and  their  architect 
had  supplied  plans  and  set  out  the  land  and  given  the  necessary 
particulars;  and  therefore,  in  the  absence  of  any  express  stipula- 
tion on  the  subject,  there  would  be  implied  a'  contract  on  the 
part  of  the  commissioners  to  do  their  part  within  a reasonable 
time;  and,  if  they  broke  that  implied  contract,  the  contractor 
would  have  a cause  of  action  against  them  for  any  damages  he 
might  sustain,  and  the  commissioners  would  be  precluded  from 
taking  advantage  of  any  delay  occasioned  by  their  own  breach 
of  contract;  for,  it  is  a principle  very  well  established  at  common 
law,  that  no  person  can  take  advantage  of  the  non-fulfilment 
of  a condition  the  performance  of  which  has  been  hindered  by 
himself;  . . . and  also  that  he  cannot  sue  for  a breach  of  contract 
occasioned  by  his  own  breach  of  contract,  so  that  any  damages 
he  would  otherwise  have  been  entitled  to  for  the  breach  of  the 
contract  to  him  would  immediately  be  recoverable  back  as  dam- 
ages arising  from  his  own  breach  of  contract.” 

And  at  p.  326:  “We  agree  that,  if  the  parties  have  so  con- 

tracted, the  Court  cannot  inquire  whether  this  is  a prudent 
engagement  on  the  part  of  the  contractor:  but  we  think  that, 
where  the  effect  of  giving  such  a construction  to  the  contract 
would  apparently  be  to  put  one  party  completely  at  the  mercy 
of  the  other,  we  ought  not  to  give  that  construction  to  the  con- 
tract, unless  the  intention  is  pretty  clearly  expressed.” 

And  at  p.  331:  “Now,  in  considering  this  question,  we  agree 

that  we  are  not  to  assume  a jurisdiction  which  we  do  not  possess, 
to  mitigate  the  hardship  upon  contractors  of  clauses,  however 
oppressive,  which  are  sometimes,  and  indeed  most  commonly, 
introduced  into  agreements  of  this  nature;  but  we  must  take 
care  also  not  to  add  to  their  severity,  and  to  the  injustice  which 
they  are  often  the  means  of  inflicting  upon  a contractor,  by 
imagining  stipulations  which  are  not  to  be  found  in  the  contract, 
and  which  the  parties  have  never  entered  into  or  contemplated.” 
The  same  principles  were  discussed  in  the  House  of  Lords 
in  Hickman  <&  Co.  v.  Roberts  et  al.,  [1913]  A.C.  229.  In  that 
case  the  contract  in  question  was  a building  contract  which 
provided  that  the  decision  of  the  architect  of  the  building  owners 
on  all  matters  in  relation  to  the  work  should  be  final,  and  that 
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payments  should  be  made  on  the  certificate  of  the  architect. 
The  architect,  under  a misapprehension  of  his  position,  allowed 
his  judgment  to  be  influenced  by  the  building  owners  and  im- 
properly delayed  issuing  his  certificates  in  accordance  with  their 
instructions. 

At  p.  234  Lord  Alverstone  said:  '‘My  Lords,  it  has  to  be 

remembered  that  in  the  great  majority  of  cases  they  are  the 
agents  of  the  employers.  It  has  also  to  be  remembered  that 
they  not  infrequently  have  to  adjudicate  upon  matters  for  which 
they  themselves  are  partly  responsible.  Both  these  matters 
have  been  pointed  out  by  Lord  Bowen.  It  is  therefore  very 
important  that  it  should  be  understood  that  when  a builder  or 
contractor  puts  himself  in  the  hands  of  an  engineer  or  architect 
as  arbitrator  there  is  a very  high  duty  on  the  part  of  that 
architect  or  that  engineer  to  maintain  his  judicial  position.” 

Lord  Shaw  of  Dunfermline  said  at  p.  239:  "My  Lords,  the 

position  of  an  architect  in  a building  contract  is  one  of  great 
delicacy.  He  is  placed  in  that  position  to  act  judicially,  when, 
to  the  knowledge  of  both  parties,  the  person  who  is  his  master 
and  his  paymaster  is  one  of  the  parties  to  the  contract.  It  has 
been  affirmed  by  Courts  of  law,  however,  that  that  being  the 
case  his  judicial  position  must  be  accepted,  and  it  follows  from 
that  that  in  the  peculiarly  delicate  situation  in  which  such  a 
man  stands  the  Courts  of  law  must  be  particular  to  see  that 
his  judicial  attitude  is  maintained.” 

Lord  Shaw  concluded:  "In  those  circumstances,  my  Lords, 

the  reasons  given  were  improper,  and  it  was  on  account  of  that 
control  exercised  over  him  by  the  appellants  and  their  solicitors 
that  the  certificate  was  delayed.  The  grant  of  a certificate 
cannot,  my  Lords,  in  my  judgment,  be  a condition  precedent  to 
a right  to  recover  if  the  architect’s  conduct  and  judgment  are 
controlled  as  stated.” 

In  Panamena  Europea  Navigacion  (Compania  Limitada)  v. 
Frederick  Leyland  & Company  Limited  (J.  Russell  d Company) , 
[1947]  A.C.  428,  both  Roberts  v.  The  Bury  Improvement  Com- 
missioners^ supra,  and  Hickman  d Co.  v.  Roberts  et  al.,  supra, 
were  discussed.  This  case  is  of  great  importance  in  consider- 
ing the  matter  I have  to  decide  as  the  learned  law  lords  based 
their  decision  on  the  jurisdiction  that  was  conferred  on  the 
engineer  under  the  terms  of  the  contract.  It  was  a contract 
for  the  repair  of  a vessel,  entered  into  in  1941  between  the 
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shipowners,  the  repairers  and  the  Ministry  of  War  Transport, 
to  which  the  vessel  was  to  be  chartered,  provided  that  the  ship- 
owners’ surveyor  should  exercise  reasonable  supervision  of  the 
repairs  during  the  progress  thereof;  and  payment  was  to  be 
effected  as  required  by  the  repairers  on  the  basis  of  cash  against 
expenditure  during  the  progress  of  the  work  and  the  ascertained 
balance  on  the  completion  of  the  repairs,  and  every  such  pay- 
ment was  to  be  effected  promptly  by  the  owners  after  the  issue 
of  a certificate  by  the  owners’  surveyor  that  the  work  had  been 
satisfactorily  carried  out,  and  on  receipt  of  a certificate  of  the 
amount  due  issued  by  the  Costs  Investigation  Branch  of  the 
Ministry  of  War  Transport  and  certifying  that  the  same  had 
been  checked  and  found  correct.  The  repairers  were  to  keep 
correct  and  full  entries  and  accounts  of  all  wages  expended 
and  of  the  cost  of  all  materials  and  things  used  in  the  execution 
of  the  repairs,  to  be  open  to  the  accountants  of  the  Costs  Investi- 
gation Branch  to  inspect  and  examine  all  such  entries  and 
accounts,  and  to  give  such  accountants  all  such  information 
as  should  be  reasonably  required  to  determine  the  sums  from 
time  to  time  payable  by  the  owners  in  respect  of  the  further 
repairs.  The  last-mentioned  certificates  were  to  be  accepted 
by  the  parties  as  final  and  conclusive.  The  contract  contained 
no  general  arbitration  clause. 

The  surveyor  contended  that  his  function  of  certification  was 
not  confined  to  the  actual  quality  of  the  work  done,  but  that  he 
was  also  entitled  to  consider  whether  there  had  been  reasonable 
economy  in  time,  labour  and  materials,  and  refused  to  give  a 
certificate  without  certain  information  which  the  repairers  did 
not  furnish.  The  Costs  Investigation  Branch  certified  in  terms 
that  the  expenditure  incurred  amounted  to  a certain  sum  but 
did  not  expressly  certify  that  any  sum  was  due.  It  was  held: 

(1)  that  on  the  true  construction  of  the  contract  the  sur- 
veyor, in  relation  to  certifying  that  the  work  had  been  satis- 
factorily carried  out,  was  confined  to  passing  on  the  actual  quality 
of  the  work,  without  regard  to  the  amount  or  value  of  the 
materials  and  labour  expended  thereon; 

(2)  that  the  meaning  of  the  words  “satisfactorily  carried 
out”  was  to  be  determined  by  the  Court  and  not  by  the  surveyor; 

(3)  that  the  certificate  by  the  Costs  Investigation  Branch 
constituted  a certificate  that  the  sum  claimed  by  the  repairers 
was  due; 
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(4)  that  the  repairers  were  entitled  to  recover  that  amount 
without  producing  a certificate  of  the  surveyor  in  pursuance  of 
the  clause  of  the  contract  governing  the  same. 

Lord  Thankerton,  referring  to  a judgment  of  Ashhurst  J. 
in  Hotham  et  dl.  v.  The  East  India  Company  (1787),  1 Term  R. 
638  at  645,  99  E.R.  1295,  said  at  p.  435:  “This  means  that  an 

illegitimate  condition  precedent  to  any  consideration  of  the 
granting  of  a certificate  was  insisted  on  by  Dr.  Telfer  and  by 
the  appellants.  It  is  almost  unnecessary  to  cite  authority  to 
establish  that  such  conduct  on  the  appellants’  part  absolved  the 
respondents  from  the  necessity  of  obtaining  such  a certificate, 
and  that  the  respondents  are  entitled  to  recover  the  amount 
claimed  in  the  action.” 

In  Jones  et  dl.  v.  The  President  and  Scholars  of  St.  John’s 
College,  Oxford  (1870),  L.R.  6 Q.B.  115,  it  was  agreed  that  the 
balance  of  the  contract-price  of  £2,340  should  be  paid  on  com- 
pletion of  the  works  covered  by  the  contract,  when  the  inspector 
should  have  given  his  final  certificate  of  approval.  It  was 
also  agreed  that  the  decision  of  the  inspector  with  respect  to 
the  quality  and  state  of  works  executed,  and  to  the  time  within 
which  they  should  have  been  executed,  should  be  final  and  with- 
out appeal,  and  that  any  dispute  between  the  plaintiff  and  the 
defendant  as  to  the  value  of  any  alteration  or  addition  or 
concerning  the  true  construction  of  the  contract  or  any  matter 
relating  thereto,  the  mode  of  deciding  which  was  not  otherwise 
expressly  provided  for,  should  be  left  to  the  determination  and 
award  of  the  inspector,  who  might  give  a certificate  instead 
of  an  award. 

Mellor  J.  said  at  p.  124:  “It  is  remarkable  in  how  many  of 

these  contracts,  which  certainly  seem  one-sided,  one  party  puts 
himself  in  the  power  of  another;  but  people  are  content  to  enter 
upon  works  and  contracts  of  this  description,  because  they  rely 
that  the  person  named  will  not  give  them  orders  that  they 
cannot  do.  In  the  present  case  the  rejoinder  sets  out  what  the 
contract  is,  and  there  can  be  no  such  implication  as  that  which 
Mr.  Manisty  relies  upon,  there  being  an  express  provision  with 
reference  to  what  he  says  is  matter  to  be  implied.” 
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Hannen  J.  said  at  p.  127:  “It  is  perfectly  plain  that  the 

intention  was  to  rely  on  the  fairness,  as  well  as  on  the  skill 
and  judgment  of  the  person  who  was  the  clerk  of  the  works, 
checked  as  he  would  be  by  a responsible  person,  namely,  the 
bursar  of  the  college.  It  was  intended  to  rely  on  their  fairness 
and  judgment;  and  I can  see  nothing  unreasonable  in  men  so 
agreeing  to  be  bound  by  the  fairness  and  judgment  of  others.” 
In  Sharpe  v.  San  Paulo  Railway  Company  (1873),  L.R.  8 
Ch.  597  at  612,  Sir  G.  Mellish  L.J.  puts  the  case  as  strongly 
as  I think  it  can  be  put  for  the  defendant  in  the  case  before  me : 
“Wherever,  according  to  the  true  construction  of  the  contract, 
the  party  only  agrees  to  pay  what  is  certified  by  an  engineer, 
or  what  is  found  to  be  due  by  an  arbitrator,  and  there  is  no 
agreement  to  pay  otherwise — that  is  to  say,  in  every  case  where 
the  certificate  of  the  engineer  or  arbitrator  is  made  a condition 
precedent  to  the  right  to  recover,  there  the  Court  has  no  right 
to  dispense  with  that  which  the  parties  have  made  a condition 
precedent,  unless,  of  course,  there  has  been  some  conduct  on 
the  part  of  the  engineer  or  the  company  which  may  make  it 
inequitable  that  the  condition  precedent  should  be  relied  upon. 
If  nothing  of  that  sort  has  happened,  then  the  parties  are  bound 
by  that  which  they  have  made  a condition  precedent.” 

In  Scott  V.  The  Corporation  of  Liverpool  (1858),  28  L.J.  Ch. 
230,  the  Lord  Chancellor  at  p.  236  in  a question  propounded 
indicated  the  demarcation  that  was  subsequently  developed  in 
the  cases  that  I have  discussed  between  the  case  where  the 
engineer  refuses  his  certificate  pursuant  to  judicial  authority 
conferred  on  him  under  the  contract  and  that  where  he  refuses 
to  issue  a certificate  because  he  assumes  a judicial  authority 
not  conferred  on  him  under  the  contract.  He  said : 

“Now,  suppose  the  contractors  had  chosen  to  agree  that  they 
would  be  paid  for  their  work  not  a specific  sum,  nor  upon 
measure  and  value,  but  such  an  amount  as  the  company’s 
engineer  might  fix — can  there  be  a doubt  that  such  a contract, 
although  a very  imprudent  one,  would  be  binding,  and  that 
the  contractors  would  be  bound  to  submit  entirely  to  the  discre- 
tion, or  even  to  the  caprice,  of  the  person  whom  they  had  clothed 
with  this  arbitrary  authority?” 
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This  line  of  demarcation  was  particularly  emphasized  in 
Lawson  v.  The  Wallasey  Local  Board  (1883),  11  Q.B.D.  229. 
In  that  case  the  contract  between  the  board  and  the  plaintiff 
contained  a clause : 

‘Tf  any  difference  shall  arise  between  the  local  board  and 
the  contractor  concerning  the  work  hereby  contracted  for,  or 
any  part  thereof,  or  concerning  anything  in  connection  with  this 
contract,  such  difference  shall  be  referred  to  the  engineer,  and 
his  decision  thereon  shall  be  final  and  binding  on  the  local 
board  and  the  contractor.” 

The  contract  was  for  dredging  a quantity  of  soil  from  the 
bed  of  a river  and  a difference  arose  as  to  the  non-removal  of 
an  obstruction  in  the  river  bed.  Denman  J.  at  p.  239  said: 

“In  order  to  bind  a contractor  to  the  certificate  or  decision 
of  an  architect  or  engineer  appointed  by  the  party  for  whom  the 
work  is  done,  there  must  be  very  conclusive  language  in  the 
contract:  Roberts  v.  Bury  Improvement  Commissioners,  L.R.  5 
C.P.  310.” 

On  appeal,  48  L.T.  507,  the  matter  came  before  Brett  M.R. 
and  Bowen  L.J.  Brett  M.R.  affirmed  the  decision  of  the  Court 
below  but  stated  that  he  was  not  prepared  to  say  whether  he 
should  follow  each  step  in  the  chain  of  reasoning  by  which  the 
learned  judges  arrived  at  their  conclusion.  He  said : 

“The  first  question  to  be  decided  is,  what  is  the  true  con- 
struction of  the  contract?  There  is  only  one  contract  and  there 
is  no  power  in  the  engineer  to  vary  it  or  to  make  another 
contract.” 

He  went  on  to  deal  with  the  matter  in  dispute  and  said: 
“If  the  engineer  had  assumed  to  determine  this  question  I should 
think  he  could  not  have  authority  to  determine  it,  for  it  turns 
on  the  construction  of  the  contract;  but  he  could  determine  the 
liability  of  the  defendants,  either  under  the  contract  or  with 
reference  to  the  contract,  assuming  that  the  contract  was  rightly 
construed.  The  question  is,  whether  he  has  exercised  his 
authority  so  as  to  bind  the  plaintiff.”  (The  italics  are  mine.) 

In  the  light  of  these  cases  it  is  the  duty  of  the  Court  to 
construe  the  contracts  here  in  question  and  determine  the  duties 
of  the  engineer.  These  contracts  contained  no  provision  “that 
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no  sum  should  be  considered  due  nor  should  the  plaintiff  make 
any  claim  on  account  of  any  work  executed  by  it  unless  the 
engineer  of  the  corporation  should  certify  the  amount  thereof 
and  that  the  plaintiff  is  reasonably  entitled  thereto”,  with  a 
general  clause  referring  all  disputes  and  differences  to  the  final 
arbitration  of  the  engineer,  as  in  Bcott  v.  The  Corporation  of 
Liverpool^  supra;  nor  a clause  similar  to  the  one  to  which  I 
have  already  referred,  suggested  by  the  Lord  Chancellor  in  the 
same  case;  nor  a clause  that  all  differences  were  to  be  referred 
to  the  engineer,  whose  decision  was  to  be  final  without  giving 
reasons,  as  in  Roberts  v.  The  Bury  Improvement  Commissioners, 
supra;  nor  that  the  contractor  would  be  paid  when  the  engineer 
should  have  given  his  final  certificate  of  approval,  with  an 
agreement  that  the  decision  of  the  engineer  with  respect  to  the 
quality  and  state  of  works  executed  and  to  the  time  within  which 
they  should  have  been  executed  should  be  final  and  without 
appeal  and  that  any  dispute  between  the  plaintiff  and  defendant 
as  to  the  value  of  any  alteration  or  addition  or  concerning  the 
true  construction  of  the  contract  or  anything  relating  thereto, 
the  mode  of  deciding  which  was  not  otherwise  expressly  pro- 
vided for,  should  be  left  to  the  determination  and  award  of  the 
engineer  who  might  give  a certificate  instead  of  an  award,  as 
in  Jones  et  al.  v.  The  President  and  Scholars  of  St.  John’s 
College,  Oxford,  supra;  nor  that  if  any  difference  should  arise 
between  the  defendant  and  the  plaintiff  concerning  the  work 
contracted  for  or  any  part  thereof  or  concerning  anything  in 
connection  with  the  contract,  such  difference  should  be  referred 
to  the  engineer  and  his  decision  thereon  should  be  final  and 
binding  on  the  plaintiff  and  the  defendant,  as  in  Lawson  v.  The 
Wallasey  Local  Board,  supra;  nor  that  the  decision  of  the 
engineer  on  all  matters  relating  to  the  work  should  be  final 
and  that  payment  should  be  made  on  the  certificate  of  the  en- 
gineer, as  in  Hickman  d Co.  v.  Roberts  et  al.,  supra;  nor  that 
the  payment  should  be  made  after  the  issue  of  a certificate 
of  the  engineer  that  the  work  had  been  satisfactorily  carried 
out  and  on  the  issue  of  a certificate  of  another  party  of  the 
amount  due  had  been  checked  and  found  correct,  as  in  Panamena 
Europea  Navigacion  {Compania  Limitada)  v.  Frederick  Leyland 
d Company  Limited  {J.  Russell  d Company),  supra. 
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The  provision  in  this  contract  is  that  no  money  shall  become 
due  under  the  contract  unless  and  until  an  estimate  or  certificate 
therefor  shall  have  been  signed  by  the  engineer  as  provided 
in  the  contract.  The  contract  contains  no  general  arbitration 
clause.  The  only  matter  that  was  expressly  left  to  the  engineer 
in  the  event  of  dispute  was  “as  to  the  meaning  and  intent  of  the 
plans  and  specifications”.  That  being  true,  it  is  for  the  Court 
to  construe  the  contract  and  to  determine  the  jurisdiction  to 
issue  certificates  given  to  the  engineer  and  decide  the  limits  of 
the  engineer’s  powers,  and  if  the  Court  finds  on  a true  con- 
struction of  the  contract  that  the  engineer  has  gone  beyond  his 
powers  in  giving  or  refusing  a certificate  the  Court  is  entitled 
to  grant  relief. 

On  the  facts  as  I have  found  them  what  were  Mr.  Meadows’s 
duties  as  defined  by  the  contract?  His  first  duty  was  to  inter- 
pret the  plans  and  specifications  and  give  directions  and  super- 
vise the  work.  This  he  did  personally  or  through  his  super- 
vising engineer  and  resident  inspector.  I find  no  improper  con- 
duct on  the  part  of  the  plaintiff  and  I find  that  it  carried  out 
the  work  as  directed.  This  being  true,  Mr.  Meadows  was  then 
required  to  perform  his  judicial  function  without  partiality  ac- 
cording to  the  true  construction  of  the  contract.  It  was  his  duty 
to  look  at  the  contract  and  ascertain  the  basis  of  payment  for 
asphaltic  hot-mix  incorporated  into  the  wearing  surface.  There 
he  would  find  that  the  plaintiff  was  entitled  to  “be  paid  for  the 
actual  quantity  of  work  done  or  material  delivered”  and  “accord- 
ing to  his  certificate”.  The  proper  interpretation  of  this  clause 
is  that  the  engineer  was  given  jurisdiction  to  certify  as  to  the 
material  supplied  in  doing  the  quantity  of  work  that  he  found 
was  done.  The  parties  themselves  by  the  contract  laid  down 
the  basis  on  which  his  certificate  was  to  be  issued  and  expressly 
provided  that  it  was  the  only  basis  on  which  he  could  issue 
certificates  for  payment,  i.e.^  the  net  weights  determined  under 
the  supervision  ot  representatives  of  the  plaintiff  and  defendant. 

The  only  justification  based  on  the  contracts  for  the  course 
taken  by  Mr.  Meadows  in  making  the  area  computation  the  basis 
of  payment  for  asphaltic  wearing  surface  is  the  wording  of  a 
clause  of  the  specifications  for  the  second  contract:  “Provide  6" 
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crushed  gravel  base  course  and  8"  concrete  base  and  minimum 
of  2"  of  asphaltic  binder  and  1"  of  asphaltic  top.” 

I think  Mr.  Meadows  has  misconstrued  the  language  of  this 
provision.  It  is  to  be  read  in  the  light  of  the  general  contract 
and  the  paragraph  that  immediately  precedes  it  which  refers  to 
“a  minimum  of  3”  binder  and  asphaltic  top.”  I think  the  proper 
construction  of  this  clause  is  that  “minimum”  modifies  both  “of 
2"  of  asphaltic  binder”  and  “1”  of  asphaltic  top”,  and  the  maxi- 
mums  are  defined  by  the  general  contract.  The  profile  plan  was 
nothing  more  than  what  it  said,  a “suggested  plan”.  This  was 
the  interpretation  put  upon  these  specifications  by  Mr.  Meadows 
through  his  supervising  engineer  and  resident  inspector  for  the 
purpose  of  directing  the  manner  in  which  the  work  was  to  be 
done  and  in  giving  instructions  as  to  how  the  work  was  to  be 
carried  out  the  resident  engineer  is  in  the  same  position  as  the 
chief  engineer:  Re  The  Rio  de  Janeiro  Flour  Mills  and  Granaries 
and  De  Morgan,  Snell  and  Co.  (1891),  8 T.L.R.  108,  per  Mathew 
J.  at  p.  110.  When  Mr.  Meadows  exercised  the  jurisdiction  given 
to  him  to  interpret  the  plans  and  specifications  in  one  way  for 
the  purpose  of  directing  how  the  work  was  to  be  done,  I cannot 
see  how  he  can  put  another  interpretation  on  the  plans  and  speci- 
fications for  the  purpose  of  giving  his  certificate  so  as  to  warrant 
him  in  arriving  at  a basis  not  provided  for  in  the  contract  for 
payment  for  the  asphaltic  hot-mix  incorporated  in  the  wearing 
surface  of  the  pavement.  He  has  therefore  failed  to  act  judi- 
cially and  the  defendant  having  taken  advantage  of  this  failure, 
the  plaintiff  is  released  from  the  provision  of  the  contract  mak- 
ing the  engineer’s  certificate  a condition  precedent  to  payment 
and  is  entitled  to  recover  on  the  basis  of  payment  set  out  in 
the  contract. 

The  same  principles  apply  to  the  claim  for  the  gravel  used 
in  the  fill  in  place  of  concrete  rubble.  I find  on  the  evidence 
that  the  use  of  gravel  in  place  of  concrete  rubble  was  approved 
by  the  resident  engineer  and  inspector.  They  directed  the  nature 
of  the  excavations  being  made  and  the  use  of  the  gravel.  I cannot 
see  on  what  judicial  basis  Mr.  Meadows  could  refuse  to  issue  a 
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certificate  for  gravel  supplied  under  his  own  direction  and  with 
his  own  approval  (the  direction  and  approval  of  the  supervising 
engineer  and  the  resident  engineer  being  the  direction  and  ap- 
proval of  Mr.  Meadows).  In  doing  so  I think  he  was  acting 
arbitrarily  and  not  judicially  and  that  is  beyond  his  power. 
Therefore,  I find  the  plaintiff  is  entitled  to  recover  for  the 
amount  of  the  gravel  claimed. 

Before  leaving  the  case  there  is  one  trivial  matter  that  I 
should  deal  with,  and  that  is  what  occurred  when  the  plaintiff’s 
employees  were  mending  a small  portion  of  the  pavement  which 
had  been  affected  by  a rainstorm  when  it  was  being  laid.  It  was 
sought  to  make  it  appear  that  the  plaintiff  was  deliberately,  in 
the  absence  of  the  inspector  and  supervising  engineer,  rolling 
into  the  pavement  extra  material  for  the  purpose  of  getting 
greater  tonnage  over  the  weigh-scales.  I accept  the  evidence 
given  on  behalf  of  the  plaintiff  as  to  what  took  place  on  this 
occasion  and  I cannot  find  any  evidence  of  dishonesty  on  the 
part  of  the  contractors  in  this  case.  It  is  also  a matter  for 
comment  that  neither  Mr.  Buraglia  nor  Mr.  Courtlee  was  called 
to  substantiate  the  case  put  forward  by  the  defendant.  There 
was  a feeble  explanation  made  by  counsel  to  account  for  their 
absence  but  I think  it  highly  unlikely  that  men  holding  respon- 
sible positions  of  this  character  would  both  disappear  and  that 
they  could  not  be  found  for  the  trial  if  proper  efforts  were  made 
to  locate  them. 

In  disposing  of  the  case  I have  dealt  with  the  matter  as  if 
Mr.  Meadows  had  jurisdiction  to  exercise  the  judicial  functions 
conferred  on  an  engineer  under  the  contracts.  He  was  not  ap- 
pointed by  by-law  as  required  by  the  contract.  It  may  be  that 
the  plaintiff,  having  accepted  payment  on  the  basis  of  previous 
certificates  issued  by  him,  recognized  his  authority  to  issue 
certificates.  I am  not  deciding  that  point,  but  I point  out  that 
there  is  a great  distinction  between  contracts  between  individuals 
and  contracts  between  an  individual  and  a municipality  which 
acts  by  by-law. 
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Judgment  will  go  for  the  plaintiff  for  $7,769.35,  together  with 
interest  from  the  31st  October  1947.  The  plaintiff  will  have  the 
costs  of  the  action. 

Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff:  McMillan , Binch,  Wilkinson,  Berry 
d Wright,  Toronto. 

Solicitors  for  the  defendant:  Grierson,  Creighton  & Fraser, 
Oshawa. 
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[COURT  OF  APPEAL.] 

Castle  V*  Davenport-Campbell  Company  Limited  et  aL 

Negligence — Liability  of  Manufacturer  to  Ultimate  Buyer  of  Product — 
Defective  Pump  for  Installation  in  Oil  Furnace — Opportunity  for 
Intermediate  Inspection. 

D.  Co.,  under  a contract  for  servicing  the  plaintiff’s  oil  furnace,  installed 
a new  pump  manufactured  by  A.  Co.  The  furnace  thereafter  emitted 
an  oily  smoke,  causing  damage  to  the  house,  which  disappeared  when 
the  new  pump  was  removed  and  replaced.  The  plaintiff  claimed  dam- 
ages from  both  companies. 

Held,  A.  Co.  was  liable.  The  evidence  was  sufficient  to  establish  that  the 
trouble  was  caused  by  the  defective  condition  of  the  pump,  and  it  was 
not  necessary  in  the  circumstances  for  the  plaintiff  to  prove  exactly 
what  fault  caused  the  damage.  McArthur  v.  Dominion  Cartridge 
Company,  [1905]  A.C.  72,  applied.  A.  Co.  delivered  the  pumps  manu- 
factured or  assembled  by  it  to  D.  Co.  as  finished  products  and  in 
such  condition  that  there  would  be  no  good  reason  for  any  examination 
or  inspection.  They  were  delivered  with  the  openings  sealed  or 
stopped  up,  ready  to  be  attached,  and  the  defect  could  not  have  been 
discovered  by  any  examination  that  could  reasonably  have  been  made. 
Grant  v.  Australian  Knitting  Mills,  Limited  et  al.,  [1936]  A.C.  85; 
M'Alister  (or  Donoghue)  v.  Stevenson,  [1932]  A.C.  562;  Buchner  v. 
Ashby  and  Horner,  Limited,  [1941]  1 K.B.  321;  Farr  v.  Butters 
Brothers  and  Company,  [1932]  2 K.B.  606;  Arendale  et  al.  v.  Canada 
Bread  Company  Ltd.,  [1941]  O.W.N.  69,  applied. 

Held  further  (Aylesworth  J.A.  dubitante),  D.  Co.  was  relieved  from 
any  liability  by  a clause  in  the  contract  providing  that  it  would  not 
be  liable  “for  loss  or  damage  caused  directly  or  indirectly  by  such 
service  for  any  reason”. 

Per  Aylesworth  J.A.:  Apart  from  the  exclusion  of  liability  clause  in 
the  contract  it  was  immaterial,  in  considering  D.  Co.’s  liability,  whe- 
ther the  case  was  considered  as  one  of  the  sale  of  goods,  and  there- 
fore subject  to  the  relevant  provisions  of  The  Sale  of  Goods  Act,  or 
one  for  the  supply  of  a chattel  in  a contract  for  work  and  services, 
with,  in  either  case,  an  implied  term  that  the  chattel  would  be  reason- 
ably fit  for  the  purpose  for  which  it  was  intended.  G.  H.  Myers  and 
Company  v.  Brent  Cross  Service  Company,  [1934]  1 K.B.  46;  Samuels 
V.  Davis,  [1943]  K.B.  526,  applied.  The  clause  in  question,  if  sufficiently 
wide  in  its  terms,  would  prevent  the  attaching  of  liability  to  this 
defendant  in  either  case. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Wells  J. 
dismissing  the  action.  The  appeal  was  only  as  against  the  two 
company  defendants,  and  the  plaintiff  did  not  appeal  from  the 
judgment  in  so  far  as  it  dismissed  the  action  against  the  defend- 
ant Fetch. 

14th  November  1951.  The  appeal  was  heard  by  Hogg^  Ayles- 
worth and  Gibson  JJ.A. 

J.  D.  Arnup,  K.C.  (R.  V.  Smiley,  with  him),  for  the  plaintiff, 
appellant:  We  submit  that  the  defendant  Davenport-Campbell 

Company  Limited  is  liable  whether  the  contract  is  considered 
one  for  labour  and  services  or  one  for  the  sale  of  goods. 

If  the  contract  was  one  for  labour  and  services  there  would 
be  an  implied  warranty  that  any  parts  supplied  under  the  “service 
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policy”  would  be  of  good  quality  and  reasonably  fit  for  the  pur- 
pose, unless  the  circumstances  of  the  contract  exclude  such  a 
warranty:  G.  H.  Myers  and  Company  v.  Brent  Cross  Service 
Company,  [1934]  1 K.B.  46.  [Hogg  J.A.:  It  comes  down  to 

the  question  whether  or  not  this  contract  excluded  such  a war- 
ranty?] Yes. 

Clearly  the  pump  supplied  was  neither  of  good  quality  nor 
reasonably  fit  for  the  purpose;  indeed  it  was  this  defendant’s 
own  servant  who  said  that  it  was  not.  The  '‘exclusion  of  lia- 
bility” clause  in  the  contract  does  not  negative  such  a warranty 
here.  On  a fair  reading  of  the  entire  contract  that  clause  can- 
not be  said  to  relieve  the  supplier  from  liability  resulting  from 
the  supplying  of  dangerous  or  defective  parts.  Any  attempt  to 
exclude  a warranty  must  be  strictly  construed,  particularly 
where,  as  here,  the  clause  appears  in  a document  drawn  and 
tendered  for  signature  by  the  supplier  himself.  We  are  there- 
fore entitled  to  judgment  on  this  basis  against  this  defendant, 
which  would  no  doubt  have  a right  to  relief  over  against  its 
co-defendant. 

Alternatively,  if  the  contract  is  regarded  as  one  for  the  sale 
of  goods,  we  are  clearly  entitled  on  the  basis  of  a breach  of  the 
implied  warranty  under  s.  15  of  The  Sale  of  Goods  Act,  R.S.O. 
1950,  c.  345. 

The  other  corporate  defendant  is  liable  in  tort  as  the  manu- 
facturer of  the  pump.  It  put  on  the  market  a sealed  pump, 
intended  to  reach  the  ultimate  consumer  in  the  form  in  which 
it  left  the  manufacturer’s  hands,  with  no  reasonable  probability 
of  intermediate  inspection.  It  discouraged  any  adjustments  ex- 
cept a minor  pressure  adjustment.  The  learned  trial  judge 
thought  that  the  case  in  tort  was  not  proved,  because  no  one 
was  able  to  swear  to  the  precise  defect  in  the  pump.  We 
submit  that  we  proved  our  case  by  a reasonable  preponderance 
of  probabilities,  and  no  one  advanced  any  contrary  explanation. 
We  rely  on  M’Alister  {or  Donoghue)  v.  Stevenson,  [1932]  A.C. 
562;  Grant  v.  Australian  Knitting  Mills,  Limited  et  al.,  [1936] 
A.C.  85,  [1936]  1 W.W.R.  145;  Paine  v.  Colne  Valley  Electricity 
Supply  Co.  Ltd.  et  al.,  [1938]  4 All  E.R.  803  at  808;  Buckner  v. 
Ashby  and  Horner  Limited,  [1941]  1 K.B.  321  at  333;  Farr  v. 
Butters  Brothers  and  Company,  [1932]  2 K.B.  606  at  619;  Rich- 
ard Evans  & Co.,  Limited  v.  Astley,  [1911]  A.C.  674;  McArthur 
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V.  Dominion  Cartridge  Company,  [1905]  A.C.  72,  C.R.  [13]  A.C. 
374;  Shandloff  v.  City  Dairy  Ltd.  et  al.,  [1936]  O.R.  579,  [1936] 
4 D.L.R.  712;  Arendale  et  al.  v.  Canada  Bread  Company  Ltd., 
[1941]  O.W.N.  69,  [1941]  2 D.L.R.  41. 

The  statement  of  Lord  Macmillan  in  the  Donoghue  case,  supra, 
that  the  maxim  res  ipsa  loquitur  did  not  apply  to  such  a case 
has  not  been  followed,  and  we  submit  with  respect  that  it  is 
wrong:  Winfield,  Textbook  on  the  Law  of  Tort,  5th  ed.  1950, 

I p.  554,  note  (e) ; Daniels  et  al.  v.  R.  White  d Sons,  Ltd.  et  al., 

I [1938]  4 All  E.R.  258  at  261:  Grant  v.  Australian  Knitting  Mills, 

\ Limited  et  al.,  supra;  Willis  v.  The  Coca  Cola  Company  of  Canada 
I Limited,  47  B.C.R.  481,  [1934]  1 W.W.R.  145,  [1934]  2 D.L.R. 

j 173  at  175,  193;  Arendale  et  al.  v.  Canada  Bread  Company  Ltd., 

! supra.  [ Aylesworth  J.A.  : As  against  the  Acme  company  you 
rely  both  on  proved  negligence  and  on  res  ipsa  loquitur We 
I say  that  we  were  entitled  to  succeed  on  the  basis  of  res  ipsa 

I loquitur,  but  we  also  led  positive  evidence  as  to  the  cause  of 

i the  accident,  which  was  not  met  by  evidence  tending  to  show 
I that  the  accident  was  due  to  some  other  cause. 

' R.  G.  Phelan,  for  the  defendant  Davenport-Campbell  Company 
Limited,  respondent:  The  only  contract  between  us  and  the 

plaintiff  was  one  for  service;  there  was  no  contract  for  the 
sale  of  goods.  The  supplying  of  parts  was  merely  incidental, 
and  was  done  by  us,  pursuant  to  the  contract,  as  agent  for  the 
plaintiff.  The  trial  judge  expressly  found  that  there  was  no 
contract  for  the  sale  of  this  particular  pump.  [Aylesworth 
J.A. : Is  there  any  evidence  as  to  whether  parts  were  billed  by 

you  at  cost  to  the  plaintiff,  or  whether  you  made  a profit?] 
There  was  a profit.  [Aylesworth  J.A. : Can  you  be  an  agent 

and  make  an  undisclosed  profit?]  We  may  have  acted  wrongly 
as  agent,  but  we  were  still  an  agent. 

Even  if  The  Sale  of  Goods  Act  does  apply,  however,  the 
exclusion  of  liability  clause  in  the  contract  is  sufficiently  broad 
to  relieve  us  in  this  case.  It  expressly  provides  that  no  matter 
what  happens  we  are  not  liable  for  any  damage  caused  directly 
or  indirectly  by  our  service. 

Alternatively,  I submit  that  the  pump,  when  installed,  was 
reasonably  fit  for  the  purpose  for  which  it  was  required. 

A.  T.  Whitehead,  K.C.,  for  the  defendant  Acme  Screw  and 
Gear  Limited,  respondent:  I adopt  Mr.  Phelan’s  argument. 
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There  is  evidence  to  support  the  view  that  the  smudge  fire  was 
caused  by  the  original  Webster  pump,  and  not  by  the  pump 
manufactured  by  us  (the  Canadian  company).  Moreover  the 
pump  in  question  did  not  constitute  a packaged  unit  and  there- 
fore the  maxim  res  ipsa  loquitur  cannot  apply.  The  pump  was 
never  under  our  control  after  we  sold  it:  Jones  v.  Grand  Trunk 
R.W.  Co.  (1880),  45  U.C.Q.B.  193;  Norton-Palmer  Hotel  Limited 
V.  The  Windsor  Utilities  Commission  et  al.,  [1942]  O.R.  170  at 
174,  [1942]  4D.L.R.  309. 

J.  D.  Arnup,  K.C.,  in  reply:  We  rely  on  the  following  addi- 
tional cases:  Cork  v.  Greavette  Boats  Ltd.,  [1940]  O.R.  352  at 
355,  [1940]  4 D.L.R.  202;  Advance- Rumely  Thresher  Co.  v. 
Lester,  61  O.L.R.  4,  [1927]  4 D.L.R.  51;  Wallis,  Son  d Wells  v. 
Pratt  d Haynes,  [1911]  A.C.  394. 

The  agency  argument  cannot  be  supported.  We  had  no 
control  over  who  looked  after  our  furnace,  and  could  not  direct 
how  it  was  to  be  done.  The  relationship  clearly  was  that  of 
customer  and  independent  contractor. 

The  pump  was  in  fact  a packaged  unit;  it  was  sealed  by  the 
manufacturer. 

Cur.  adv.  vult. 

23rd  May  1952.  Hogg  J.A.: — This  appeal  is  from  a judg- 
ment of  Mr.  Justice  Wells  pronounced  on  the  20th  April  1951, 
dismissing  the  action  against  all  of  the  defendants.  No  appeal 
is  taken  from  the  dismissal  of  the  action  as  against  Robert  J. 
Fetch,  one  of  the  defendants  to  the  action. 

An  oil  furnace  known  as  a “Gar  Wood  Oil  Burner”,  part  of 
which  consists  of  an  oil  pump  known  as  a “Webster”  pump, 
constituted  the  heating  system  in  a house  owned  by  the  appel- 
lant. The  appellant  had  entered  into  a contract  with  the 
respondent  Davenport-Campbell  Company  Limited  under  the 
terms  of  which  that  company  was  to  provide  inspection  and 
service  of  the  appellant’s  heating  equipment  for  the  period  from 
1st  October  1948  to  15th  May  1949.  In  March  1949,  because 
of  the  fact  that  the  oil  furnace  was  not  functioning  properly, 
the  defendant  Fetch,  an  employee  of  the  Davenport  company, 
was  summoned  to  the  appellant’s  house  and  found  that  the 
Webster  pump  was  defective.  He  installed  a new  pump  of  the 
same  make  and  kind.  This  new  pump  was  manufactured  by 
the  respondent  Acme  Screw  and  Gear  Limited  and  was  pro- 
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cured  by  the  Davenport  company  either  from  the  Acme  com- 
pany or  from  a company  known  as  Engineering  Industries 
Limited,  a dealer  in  such  pumps.  Fetch  said  that  at  the  time 
of  attaching  the  pump  to  the  oil  burner  he  made  the  cus- 
tomary tests  and  watched  the  burner  for  half  an  hour,  during 
which  time  the  pump  functioned  in  a proper  and  satisfactory 
manner.  Within  a period  of  two  days  after  the  pump  was 
installed,  the  furnace  emitted  an  oily  smoke  from  what  has 
been  termed  a smudge  fire,  which  caused  damage  to  the  plain- 
tiff’s property  and  which  is  the  basis  of  the  action.  Fetch  was 
again  summoned,  found  the  furnace  was  not  working  properly, 
and  concluded  that  the  new  Webster  pump,  which  he  had  at- 
tached to  the  furnace  or  burner  only  a short  time  before,  was 
the  cause  of  the  trouble.  He  removed  this  pump  and  replaced 
it  with  another  new  Webster  pump  which  continued  to  work 
as  it  should  and  no  further  trouble  has  been  experienced. 

The  first  pump  installed  by  Fetch  was  taken  back  to  the 
Davenport  company  and  was  then  delivered  by  Mr.  Robert  F. 
Davenport,  the  manager  of  that  company,  to  Mr.  Donald  John 
Davidson,  the  production  manager  for  Engineering  Industries 
Limited.  Mr.  Davidson  delivered  the  pump  to  Mr.  Silburn,  the 
assistant  chief  inspector  for  the  Acme  company,  along  with 
two  other  pumps  of  the  same  make  and  construction.  There 
exists  no  record  showing  when  the  pump  in  question  in  this 
action  had  been  got  from  the  Acme  company  but  such  pump 
had  attached  to  it  a plate  on  which  appeared  the  name  of  that 
company;  Mr.  Davidson  said  that  he  had  never  purchased  any 
Webster  pumps  except  from  the  Acme  company.  The  Acme 
company  tested  the  said  three  pumps  and  reported  that  it  could 
find  nothing  wrong  with  them.  These  tests  did  not  entail  the 
pumps  being  taken  apart  and  did  not  include  one  under  furnace 
conditions.  Mr.  Fetch  gave  it  as  his  opinion  that  the  whole 
trouble  was  caused  by  the  faulty  operation  of  the  pump  in 
question.  Fetch  had  been  engaged  entirely  in  servicing  oil  burn- 
ing equipment  for  twelve  years  and  his  employer,  Davenport, 
stated  his  opinion  to  be  that  Fetch  was  the  best  service  man  on 
Gar  Wood  equipment  that  he  had  ever  known.  Davenport  had 
been  in  the  business  of  installing  and  servicing  automatic  heat- 
ing equipment  for  eighteen  to  twenty  years.  In  my  view  of  the 
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case  the  evidence  given  by  Fetch  is  most  material  in  arriving 
at  the  matter  of  liability.  He  said,  in  part : 

“Q.  Having  regard  to  your  experience  in  the  oil-burning 
business,  can  you  advance  any  opinion  as  to  what  was  the  cause 
of  this  oil  smoke  coming  out  of  the  furnace?  A.  The  only  thing 
I could  see  that  caused  it,  and  to  come  right  down  to  the  final 
point  of  what  caused  it,  was  the  bad  fuel  pump. 

“Q.  In  your  opinion  it  was  a faulty  fuel  pump?  A,  It  was 
a faulty  fuel  pump. 

“Q.  Can  you  give  any  opinion  as  to  what  the  fault  in  the 
pump  was?  A.  The  only  opinion  I can  say  was  there  was  a 
faulty  needle  valve  . . . 

“Q.  And  your  opinion,  whether  it  is  right  or  wrong,  is  that 
the  valve  wasn’t  seating  properly?  A.  Yes. 

“Q.  Should  it  have  been  seated  properly?  A.  It  should 
have. 

“Q.  And  is  it  an  unheard-of-circumstance  that  an  improperly 
seated  valve  may  function  all  right  for  a time  and  then  go  out 
of  order?  A.  It  isn’t  unheard  of;  it  could  happen.” 

Mr.  Davenport’s  testimony  as  to  the  condition  of  the  pump 
is,  in  part,  as  follows: 

”Q.  Then  on  the  basis  of  assuming  that  what  Mr.  Fetch 
said  was  a fact,  can  you  give  any  opinion?  A.  It  was  obviously 
an  excess  amount  of  oil  inside  the  combustion  chamber  . . . . 

“Q.  You  have  told  us  it  could  be  due  to  a valve  not  seated 
properly.  Can  you  give  any  explanation  or  description  as  to 
why  a valve  would  not  seat  properly?  A.  Faulty  machining. 

“Q.  It  would  be  due  to  machining?  A.  In  a new  pump  it 
would  be  due  to  faulty  machining.” 

Fart  of  the  evidence  of  Mr.  Silburn  of  the  Acme  company 
is  as  follows : 

“Q.  The  needle  valves  in  these  pumps,  where  do  you  get 
them  from?  A.  We  buy  those  from  the  Webster  people  in 
Racine. 

“Q.  Do  you  do  anything  to  these  valves?  A.  We  take 
them  as  they  come  in.” 

Mr.  Silburn  then  said  the  valves  were  examined  and  tested 
under  pressure  before  they  were  put  into  the  pumps.  He  also 
said  that  some  of  the  needle  valves  were  rejected  and  his  evi- 
dence in  this  respect  is  as  follows : 
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“Q.  When  you  have  rejects,  to  what  do  you  attribute  the 
cause  of  those  rejects?  A.  There  are  various  causes  for  it. 
Sometimes  it  is  the  machining;  sometimes  bad  handling  . . . . 

“Q.  Defective  machining?  A.  It  could  be  defective  machin- 
ing. 

“Q.  Or  bad  handling?  A.  Yes.” 

On  cross-examination  Mr.  Silburn  said: 

“Q.  Would  you  agree  with  me  that  an  oil  pump  or  an  oil- 
burning furnace  that  is  not  functioning  properly  is  a dangerous 
piece  of  mechanism?  A.  Yes.” 

After  the  tests  made  by  the  Acme  company  of  the  three 
pumps,  including  the  one  taken  from  the  appellant’s  furnace, 
the  latter  pump  was  apparently  lost  and  has  disappeared.  There 
is  no  evidence  that  the  appellant  had  ever  had  anything  to  do 
with  the  operation  of  the  furnace  or  the  pump  in  question,  or 
that  she  was  in  any  way  responsible  for  the  accident.  The  evi- 
dence clearly  establishes  that  the  defendant  Fetch  was  in  no 
way  responsible  and  the  trial  judge  was  right  in  absolving  him 
from  all  liability. 


! 

■| 


The  learned  trial  judge  held  that  under  the  terms  of  the 
service  contract  entered  into  between  the  appellant  and  the 
respondent  Davenport-Campbell  Company  Limited,  to  which  I 
have  referred,  that  company  was  protected  from  any  liability 
in  the  matter  in  view  of  a term  of  the  contract  which  reads  as 
follows : 

“We  will  not  be  responsible  for  delay  or  inability  to  perform 
service  due  to  conditions  beyond  our  control  or  for  loss  or  dam- 
age caused  directly  or  indirectly  by  such  service  for  any  reason.” 

I think  that  the  providing  of  a new  pump  and  attaching  it  to 
the  oil  burner  is  to  be  regarded  as  part  of  the  service  rendered 
under  the  contract.  It  is  to  be  observed  that  the  clause  which 
I have  quoted  refers  to  damage  caused,  not  only  directly  but 
indirectly,  by  any  service  provided  by  the  Davenport  company. 
These  words,  in  my  opinion,  are  broad  enough  to  include  the 
procuring  and  installing  of  the  new  pump  as  part  of  the  appel- 
lant’s heating  equipment,  and  I think  Mr.  Justice  Wells  was 
right  in  dismissing  the  action  against  the  Davenport  company. 

The  question  of  liability  as  it  affects  the  remaining  respond- 
ent, Acme  Screw  , and  Gear  Limited,  remains  to  be  considered. 
That  some  part  of  the  heating  equipment  did  not  function  prop- 
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erly  is  established  by  the  evidence.  There  is  no  plea  on  the  part 
of  any  of  the  defendants  that  the  mishap  was  an  inevitable 
accident.  The  learned  trial  judge,  in  the  course  of  his  reasons 
for  judgment,  refers  to  the  evidence  given  by  Fetch  to  the  effect 
that  the  smudge  fire  in  the  furnace  was  caused  by  irregular 
pressure  in  the  pump  and  the  trial  judge  said  that  “to  some 
extent  this  is  confirmed”.  He  dismissed  the  action  as  against 
the  Acme  company  on  the  ground  that  the  only  evidence  of 
negligence  on  its  part  as  to  the  cause  of  the  smoke  or  fumes 
which  resulted  in  the  damage  to  the  appellant’s  property,  is  the 
opinion  expressed  by  Fetch  and  that  such  opinion  is  not  evidence 
“which  showed  what  in  fact  was  the  cause  of  the  trouble”.  Mr. 
Justice  Wells  was  of  the  opinion  that  the  maxim  res  ipsa  loquitur 
did  not  apply  to  the  facts  of  the  case. 

It  is  true  that  the  pump  in  question  was  not  taken  apart 
and  the  mechanism  was  therefore  not  examined  in  detail.  The 
tests  made  by  the  Acme  company  were  not  tests  made  under 
service  conditions,  that  is  to  say,  there  was  not  what  is  called 
a “flame  test”.  The  evidence  establishes  that  the  defendant 
Fetch  was  fully  skilled  and  competent  and  that  he  had  expert 
knowledge  respecting  the  installation  and  working  of  the  pump 
in  question  and  pumps  of  similar  make.  His  firm  opinion  was 
that  the  needle  valve  in  the  pump  caused  the  trouble  by  not 
properly  seating  and  that  this  defect  was  reflected  in  a variation 
in  the  pressure  at  which  the  oil  was  delivered  into  the  combus- 
tion chamber,  where  it  did  not  properly  vapourize,  resulting  in 
the  smudge  fire,  the  smoke  from  which  caused  the  damage.  Mr. 
Davenport,  who  was  also  an  expert  in  this  particular  business, 
was  of  the  same  opinion  as  Fetch.  Mr.  Silburn  of  the  Acme 
company  testified  that  a valve  which  had  not  been  properly 
machined  might  have  caused  the  pump  to  operate  improperly. 

With  the  greatest  respect  for  the  opinion  of  the  learned  trial 
judge,  I have  been  unable  to  reach  the  conclusion  that  this  evi- 
dence, uncontradicted  as  it  is,  is  not  sufficient  to  establish  that 
the  mishap  was  caused  by  the  faulty  operation  of  the  pump. 
Unfortunately,  because  the  pump  was  lost,  it  could  not,  there- 
fore, be  disassembled  and  its  interior  mechanism  carefully  in- 
spected and  examined  in  order  to  ascertain,  beyond  doubt,  the 
condition  of  its  parts  and  whether  they  did  not  function  properly. 
As  such  evidence  could  not  be  procured,  the  appellant  adduced 
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the  best  possible  evidence.  I am  of  the  opinion  that  the  evidence 
given  on  behalf  of  the  appellant  is  of  sufficient  weight  and 
cogency  to  warrant  the  inference  that  it  was  due  to  the  needle 
valve  in  the  pump  not  seating  properly  and  thereby  affecting 
the  pressure  that  the  smudge  fire  occurred  in  the  furnace.  This 
fire  caused  the  damage  done  to  the  appellant’s  property. 

Taylor  on  Evidence,  12th  ed.  1931,  s.  1416,  p.  899,  contains 
the  following  statement:  “On  some  particular  subjects,  positive 

and  direct  testimony  may  often  be  unattainable,  and,  in  such 
cases,  a witness  is  allowed  to  testify  to  his  belief  or  opinion, 
or  even  to  draw  inferences  respecting  the  fact  in  question  from 
other  facts,  provided  these  last  facts  be  within  his  personal 
knowledge.” 

Exact  proof  of  the  fault  that  caused  the  damage  is  not  of 
universal  application : McArthur  v.  Dominion  Cartridge  Company ^ 
[1905]  A.C.  72,  C.R.  [13]  A.C.  374. 

It  remains,  however,  to  determine  whether  the  Acme  com- 
pany can  be  held  liable  in  tort  to  the  appellant.  There  have 
been  several  comparatively  recent  decisions  which  discuss  at 
length  the  question  of  liability  in  circumstances  which  seem  to 
me  to  fall  within  the  same  general  category  as  those  present 
in  this  appeal. 

In  Grant  v.  Australian  Knitting  Mills,  Limited  et  al.,  [1936] 
A.C.  85,  [1936]  1 W.W.R.  145,  Lord  Wright,  who  delivered  the 
judgment  of  the  Judicial  Committee  of  the  Privy  Council,  stated 
that  the  principle  in  McAlister  (Donoghue)  v.  Stevenson,  [1932] 
A.C.  562,  was  summed  up  in  the  words  of  Lord  Atkin  which 
he  quoted  at  p.  102: 

“A  manufacturer  of  products,  which  he  sells  in  such  a form 
as  to  show  that  he  intends  them  to  reach  the  ultimate  consumer 
in  the  form  in  which  they  left  him  with  no  reasonable  possi- 
bility of  intermediate  examination,  and  with  the  knowledge  that 
the  absence  of  reasonable  care  in  the  preparation  or  putting  up 
of  the  products  will  result  in  an  injury  to  the  consumer’s  life 
or  property,  owes  a duty  to  the  consumer  to  take  that  reasonable 
care.” 

An  essential  element  is  that  the  defect,  to  use  the  language 
of  Lord  Wright,  “could  not  be  detected  by  any  examination  that 
could  reasonably  be  made”. 
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Lord  Wright  further  said,  at  p.  106:  “The  decision  in 

Donoghue’s  case  did  not  depend  on  the  bottle  being  stoppered 
and  sealed;  the  essential  point  in  this  regard  was  that  the  article 
should  reach  the  consumer  or  user  subject  to  the  same  defect 
as  it  had  when  it  left  the  manufacturer.” 

A later  case,  dealing  with  the  same  subject,  is  that  of  Buckner 
V.  Ashby  and  Horner  Limited,  [1941]  1 K.B.  321,  affirmed  by 
the  Court  of  Appeal.  Mr.  Justice  Atkinson,  who  tried  the  action, 
considered  the  effect  of  the  judgments  in  the  Donoghue  and 
Grant  cases,  and  said  that  they  finally  established  the  vital  im- 
portance of  the  possibility  and  probability  of  intermediate 
examination  of  the  manufacturer’s  goods. 


In  Farr  v.  Butters  Brothers  and  Company,  [1932]  2 K.B. 
606,  Lord  Justice  Greer  said  with  regard  to  Lord  Atkin’s  judg- 
ment in  the  Donoghue  case,  that:  “I  understand  him  to  mean 

that  if  the  manufacturer  had  left  a reasonable  possibility  of 
examination,  either  through  an  intermediate  person  or  by  its  use, 
there  would  be  no  liability,  because  there  would  be  no  duty.” 

In  the  present  case  the  respondent  Acme  Screw  and  Gear 
Limited  delivered  the  Webster  pumps  manufactured  or  assembled 
by  it  to  the  Davenport  company  as  a finished  product  and  in 
such  condition  that  there  would  be  no  good  reason  for  the 
examination  or  inspection  of  these  pumps  by  taking  them  down, 
to  observe  the  condition  and  working  of  the  interior  mechanism 
of  the  pump,  by  the  Davenport  company  or  by  the  appellant. 
They  were  delivered  with  the  openings  sealed  or  stopped  up 
ready  to  be  attached  without  the  necessity  of  anything  further 
being  done  to  them. 


In  Grant  v.  Australian  Knitting  Mills  Limited  et  al.,  supra, 
it  was  said  that  the  plaintiff  did  not  require  to  lay  his  finger 
on  the  exact  person  in  all  the  chain  who  was  responsible  or  to 
specify  what  he  did  wrong.  Lord  Wright  said,  at  p.  101:  “Negli- 
gence is  found  as  a matter  of  inference  from  the  existence  of 
the  defects  taken  in  connection  with  all  the  known  circumstances : 
even  if  the  manufacturers  could  by  apt  evidence  have  rebutted 
that  inference  they  have  not  done  so.” 


The  presence  of  the  faulty  valve  in  the  pump  was  hidden  and 
unknown  to  the  appellant  and  could  not  be  detected,  as  was 
said  by  Lord  Wright  in  the  Grant  case,  “by  any  examination 
that  could  reasonably  be  made”.  It  cannot  be  said  that  either 
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the  Davenport  company  or  the  appellant  could  reasonably  be 
expected  to  have  taken  the  pump  in  question  apart,  or  to  have 
attempted  to  examine  its  interior  mechanism.  There  was  not 
the  reasonable  possibility  or  probability  of  examination.  I think 
this  case  falls  within  the  principle  set  out  in  the  judgments  to 
which  I have  referred.  Lord  Macmillan  expressed  the  opinion 
in  the  Donoghue  case  that  the  maxim  res  ipsa  loquitur  could 
not  be  applied  in  cases  of  this  nature  but  this  statement  has  been 
criticized  in  subsequent  cases,  and  the  rule  was  applied  in 
Arendale  et  al.  v.  Canada  Bread  Company  Ltd.,  [1941]  O.W.N. 
69,  [1941]  2 D.L.R.  41,  the  “glass  in  the  bread”  case. 

In  my  opinion  the  liability  of  the  Acme  company  is  estab- 
lished when  the  rules  laid  down  in  the  cases  I have  mentioned 
are  applied  to  the  circumstances  presented  by  this  appeal. 

The  judgment  appealed  from  should  be  amended  so  as  to 
provide  for  the  entry  of  judgment  against  the  respondent  Acme 
Screw  and  Gear  Limited  for  the  sum  of  $849  (the  amount  agreed 
upon  by  counsel) , together  with  the  plaintiff’s  costs  of  the  action. 
The  appeal  as  against  this  respondent  should  be  allowed  with 
costs,  and  as  against  the  respondent  Davenport-Campbell  Com- 
pany Limited  the  appeal  should  be  dismissed  with  costs.  I do 
not  consider  it  appropriate  to  permit  the  appellant  to  add  to 
the  costs  to  be  paid  by  the  unsuccessful  respondent  any  part  of 
the  costs,  either  at  trial  or  in  appeal,  which  the  appellant  is 
directed  to  pay  to  the  successful  respondent. 

Aylesworth  J.A.: — I have  had  the  advantage  of  reading 
the  judgment  of  my  brother  Hogg,  and  for  the  reasons  stated 
by  him  I agree  that  the  appeal  must  be  allowed  as  against  the 
respondent  Acme  Screw  and  Gear  Limited.  I am  in  some  doubt 
as  to  the  correctness  of  the  conclusion  reached  by  the  learned 
trial  judge  in  dismissing  the  action  against  the  respondent  Daven- 
port-Campbell Company  Limited.  Appellant,  as  against  this 
respondent,  put  her  argument  in  the  alternative  submitting  that 
the  case  either  was  one  of  the  sale  of  goods,  and  thus  within 
the  relevant  provisions  of  The  Sale  of  Goods  Act,  now  R.S.O. 
1950,  c.  345,  or  was  one  of  the  supply  of  a chattel  in  a contract 
for  work  to  be  done  and  services  supplied,  and  submitted  further 
that  in  either  case  there  was  an  implied  term  in  the  contract 
that  the  chattel  supplied  would  be  reasonably  fit  for  the  purposes 
for  which  it  was  intended.  Putting  aside  for  a moment  the 
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exclusion  of  liability  clause  in  the  contract,  which  is  set  out 
verbatim  in  my  brother’s  judgment,  I agree  that  upon  the  facts 
in  this  case  it  really  m*akes  no  difference  from  which  of  the 
alternative  points  of  view  the  matter  is  considered:  G.  H.  Myers 
and  Company  v.  Brent  Cross  Service  Company,  [1934]  1 K.B. 
46;  Samuels  v.  Davis,  [1943]  K.B.  526.  The  clause  purporting 
to  exclude  liability,  if  sufficiently  broad  in  its  terms,  of  course 
prevents  the  attachment  of  liability  to  this  respondent  whether 
the  contract  is  one  for  the  sale  of  goods  or  for  services,  but  the 
difficulty  arises  in  the  proper  interpretation  of  that  clause.  A 
convenient  collection  of  relevant  authorities  as  to  contracts  con- 
taining terms  purporting  to  exclude  implied  conditions  or  war- 
ranties is  to  be  found  in  Falconbridge,  Cases  on  the  Sale  of  Goods, 
1927,  pp.  330-1. 

Having  devoted  considerable  time  and  consideration  to  the 
point,  I am  left  in  doubt  as  to  the  precise  extent  of  the  exclusion 
of  liability  with  which  we  have  to  deal.  It  follows  that  I am 
unable  to  state  with  any  assurance  that  the  view  taken  by  the 
learned  trial  judge  upon  this  aspect  of  the  case  is  clearly  wrong. 
I must  therefore  concur  in  the  dismissal  of  the  appeal  against 
the  respondent  Davenport-Campbell  Company  Limited.  I also 
concur  with  the  disposition  of  costs  of  the  appeal  and  of  the  action 
proposed  by  my  brother  Hogg. 

Gibson  J.A.  agrees  with  Hogg  J.A. 

Appeal  allowed  in  part. 

Solicitors  for  the  plaintiff,  appellant:  Rowntree,  Wilson  & 

Smiley,  Toronto. 

Solicitors  for  the  defendant  Davenport-Campbell  Company 
Limited,  respondent:  Phelan,  O'Brien,  Phelan  d Fitzpatrick, 
Toronto. 

Solicitor  for  the  defendant  Acme  Screw  and  Gear  Limited, 
respondent:  A.  G.  Whitehead,  Toronto. 

Solicitors  for  the  defendant  Petch : Rey craft  and  MacDonald, 
Toronto. 
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[COURT  OF  APPEAL.] 

Noble  V*  Calder  et  aL 

Animals — Liability  of  Owner  for  Animals  Straying  on  to  Highway  — 
Whether  Duty  Exists — History  of  Legislation — The  Highway  Im- 
provement Act,  R.S.O.  1950,  c.  166,  s.  86(3). 

The  owner  of  a horse  at  large  on  the  King’s  Highway  is  under  no 
civil  liability  to  a person  who,  lawfully  using  the  highway,  comes 
into  collision  with  the  horse  and  sustains  damage  thereby.  Patter- 
son V.  Fanning  (1901),  2 O.L.R.  462,  distinguished;  Kirk  v.  Milli- 
gan, [1948]  O.W.N.  609,  overruled.  The  effect  of  the  enactment,  in 
1939,  of  the  proviso  in  what  is  now  s.  86(3)  of  The  Highway  Improve- 
ment Act  was  to  restore  the  common  law  of  England  in  its  application 
to  the  King’s  Highway.  That  common  law  is  illustrated  in  Cox  v. 
Burbidge  (1863),  13  C.B.N.S.  430;  Heath’s  Garage,  Limited  v.  Hodges, 
[1916]  2 K.B.  370;  Searle  v.  Wallbank,  [1947]  A.C.  341;  Brock  v.  Rich- 
ards, [1951]  1 K.B.  529.  The  enactment  of  the  proviso  has  also  rendered 
obsolete  such  decisions  as  Direct  Transport  Co.  Ltd.  v.  Cornell,  [1938] 
O.R.  365,  and  Irvine  v.  Metropolitan  Transport  Co.  Ltd.,  [1933]  O.R. 
823. 

An  appeal  by  the  defendants  from  the  judgment  of  Birnie 
Co.  Ct.  J.,  in  the  County  Court  of  the  County  of  Grey. 

5th  and  7th  February  1952.  The  appeal  was  heard  by 
Robertson  C. J.O.  and  Roach  and  Hope  JJ.A. 

J.  P.  Bassel,  for  the  defendants,  appellants:  The  trial  judge 

followed  Kirk  v.  Milligan,  [1948]  O.W.N.  609,  but  my  submission 
is  that  that  case  was  wrongly  decided,  and  that  the  trial  judge 
should  have  followed  the  English  cases,  under  which  it  is  clear 
that  there  is  no  liability  in  circumstances  such  as  are  here 
present.  I rely  on  Searle  v.  Wallbank,  [1947]  A.C.  341  at  345,  349, 
353,  355,  [1947]  1 All  E.R.  12,  where  the  House  of  Lords  ap- 
proved Hughes  v.  Williams,  [1943]  K.B.  574,  [1943]  1 All  E.R. 
535.  Searle  v.  Wallbank  was  followed  in  Wright  v.  Callwood, 
[1950]  2 K.B.  515,  and  Brock  v.  Richards,  [1951]  1 K.B.  529, 
[1951]  1 All  E.R.  261.  Some  of  the  cases  are  discussed  by 
Mackay  J.A.  in  Elder  v.  Lockridge,  [1952]  O .W.N.  210. 

The  result  of  the  English  cases  is  that  there  is  in  law  no 
duty  to  fence,  and  that  if  a party  does  fence,  but  his  horses  or 
cattle  nevertheless  escape  on  to  the  highway,  a failure  to  keep 
them  in  does  not  amount  to  negligence.  Direct  Transport  Co. 
Ltd.  V.  Cornell,  [1938]  O.R.  365,  [1938]  3 D.L.R.  456,  was 
based  upon  74(3)  of  The  Highway  Improvement  Act,  R.S.O. 
1937,  c.  56,  before  the  enactment  (by  1939,  c.  19,  s.  5)  of  the 
proviso  that  now  appears  in  the  section  (R.S.O.  1950,  c.  166, 
s.  86(3)  ).  In  Wyant  v.  Welch,  [1942]  O.R.  671,  [1943]  1 D.L.R. 
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13,  decided  after  the  amendment,  it  was  held  that  even  a 
municipal  by-law  did  not  give  a right  of  action. 

The  trial  judge  found  that  the  plaintiff  was  not  guilty  of 
any  negligence,  but  I submit  that  that  finding  is  not  supported 
by  the  evidence. 

J.  D.  Arnup,  Q.C.,  for  the  plaintiff,  respondent:  Even  if  the 
English  cases  are  to  be  followed  in  Ontario,  this  judgment  is 
fully  warranted  on  the  evidence  by  reason  of  special  circum- 
stances. It  is  clear  from  the  speeches  in  Searle  v.  Wallbank, 
supra,  that  special  circumstances  may  give  rise  to  a duty  on 
the  part  of  a farmer:  see  pp.  346,  356,  359.  I refer  also  to 
Far  don  v.  Harcourt-Rwington  (1932),  146  L.T.  391  at  392,  and 
Brock  V.  Richards,  supra,  at  pp.  536,  539.  Such  special  circum- 
stances clearly  existed  here.  This  mare  was,  to  the  knowledge 
of  the  defendants,  in  a highly  excited  condition  because  of  the 
removal  of  her  foal,  and  in  strange  surroundings.  Also,  there 
was  evidence  that  other  horses  had  got  out  that  night,  and  that 
when  the  defendants  got  them  back  they  missed  this  mare.  The 
mare  was  black  and  hard  to  see,  and  got  out  from  a field  behind 
the  barn.  The  trial  judge  found,  on  conflicting  evidence,  that 
the  fences  generally  were  in  poor  condition  and  insufficient  to 
hold  horses. 

Having  regard  to  this  combination  of  circumstances,  and 
to  the  defendants’  knowledge  of  them,  my  submission  is  that, 
even  on  the  basis  of  the  English  decisions,  the  defendants  owed 
a duty  to  exercise  reasonable  care  to  keep  this  mare  from  stray- 
ing on  to  the  highway.  They  owed  that  duty  to  those  persons, 
including  the  plaintiff,  who  might  be  using  the  roads,  and  whose 
safety  might  reasonably  be  expected  to  be  endangered  by  this 
excited  animal. 

I submit  further,  however,  that  the  English  cases  should 
not  be  followed  in  Ontario.  Our  Courts  have  laid  down  a higher 
standard  of  care  than  has  been  enunciated  in  England,  and  that 
standard  is  a proper  one  for  conditions  in  Ontario.  Standards  of 
care  are  not  formulated  in  the  abstract,  or  in  a vacuum,  but 
are  based  on  the  relationships  of  human  beings  to  each  other 
in  the  circumstances  in  which  they  work  and  live.  Searle  v. 
W allbank,  supra,  is  clearly  formulated  on  factual  considerations 
that  have  no  application  to  life  in  rural  Ontario  as  we  know  it. 
In  the  average  rural  community  in  southern  Ontario  it  has  been 
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the  custom  for  more  than  a century  to  enclose  farm  lands.  It  is 
pointed  out  in  Brock  v.  Richards,  supra,  at  p.  534,  that  the  deci- 
sion in  Searle  v.  WalTbank  is  based  upon  social  conditions  in 
England. 

As  to  the  law  in  Ontario  I refer  to  McMillan  v.  Wallace,  64 
O.L.R.  4 at  6,  [1929]  3 D.L.R.  367;  Jack  v.  The  Ontario,  Simcoe, 
and  Huron  Railroad  Union  Company  (1857),  14  U.C.Q.B.  328 
at  332;  Daniels  v.  The  Grand  Trunk  Railway  Company  (1885), 
11  O.A.R.  471  at  475;  Crowe  v.  Steeper  and  Williams  (1881), 
46  U.C.Q.B.  87  at  90.  The  rule  is  the  same  in  Nova  Scotia: 
Dickie  et  al.  v.  Gordon  (1906),  39  N.S.R.  311  at  361,  367-8, 
affirmed  42  N.S.R.  4w.  Kirk  v.  Milligan,  supra,  is  decided  accord- 
ing to  the  law  that  I submit  prevails  in  this  Province.  Wyant  v. 
Welch,  supra,  is  distinguishable  in  that  there  the  by-law  alone 
was  relied  on,  and  it  was  conceded  that  apart  from  the  by-law 
there  was  no  lack  of  reasonable  care  on  the  defendant’s  part. 

My  submission  is  that  these  cases  lay  down  the  rule  of  law 
that  there  is  a duty  to  take  reasonable  care  to  keep  animals 
from  straying  on  to  the  highway.  I do  not  claim  that  there 
is  any  higher  duty,  but  there  has  clearly  been  a breach  of  that 
duty  in  this  case. 

On  the  evidence  the  trial  judge  was  right  in  finding  that  we 
had  not  been  guilty  of  negligence. 

For  an  English  case  in  which  reference  was  made  to  a “res- 
tive” horse,  see  Aldham  v.  United  Dairies  {London),  Limited, 
[1940]  1 K.B.  507,  [1939]  4 All  E.R.  522. 

J.  P.  Bassel,  in  reply. 

Cur.  adv.  vult. 

12th  June  1952.  The  judgment  of  the  Court  was  delivered 
by 

Robertson  C.J.O. : — This  is  an  appeal  by  the  defendants  in 
the  action  from  the  judgment  of  His  Honour  Judge  Birnie,  award- 
ing the  plaintiff  $300  damages,  with  costs  of  action,  for  injury 
done  to  the  plaintiff’s  motor  car  in  a collision  with  the  defend- 
ants’ mare  at  large  upon  the  highway. 

The  plaintiff  and  the  defendants  are  farmers.  The  defend- 
ants have  a horse-ranch,  where  they  keep  a large  number  of 
horses.  A mare  newly  purchased  was  among  them.  This  mare 
had  been  separated  from  her  foal  and  escaped  from  the  defend- 
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ants’  ranch  out  on  to  the  adjoining  highway  on  the  evening  of 
the  day  on  which  she  was  put  in  the  defendants’  field.  It  is 
conceded  that,  having  been  so  lately  separated  from  her  foal, 
the  mare  would  do  anything  possible  to  get  out  and  return  to 
her  foal.  In  these  circumstances  the  learned  trial  judge  was  of 
the  opinion  that  more  than  ordinary  precautions  should  have 
been  taken  to  see  that  she  did  not  escape.  The  learned  trial 
judge  was  of  opinion  that  the  defendants’  fences  enclosing  their 
ranch  were  in  some  places,  to  the  knowledge  of  the  defendants, 
in  poor  and  run-down  condition,  and  were  insufficient  to  prevent 
a horse  breaking  out  of  the  ranch.  The  learned  trial  judge  found 
that  the  defendants’  mare  was,  on  the  night  in  question,  at  large 
upon  the  highway  by  reason  of  the  negligence  of  the  defendants. 


The  plaintiff,  late  on  the  night  of  the  15th  October  1950,  the 
evening  of  the  escape  of  the  defendants’  mare  on  to  the  highway, 
was  driving  his  motor  car  on  provincial  highway  no.  6 when  his 
motor  car  came  into  collision  with  the  defendants’  mare.  The 
motor  car  was  seriously  damaged  as  the  result  of  the  collision. 


The  question  on  this  appeal  is  whether  the  defendants  were 
guilty  of  a breach  of  any  legal  duty  they  owed  the  plaintiff. 

Judge  Birnie  was  of  the  opinion  that  he  found  the  principle 
of  law  to  be  applied,  in  the  judgment  of  Judge  Lane  in  Kirk  v. 
Milligan,  [1948]  O.W.N.  609.  Judge  Lane  was  of  the  opinion 
that  authority  for  fixing  the  defendant  in  that  case  with  liability 
according  to  the  law  of  Ontario  was  to  be  found  in  the  judgment 
of  Mr.  Justice  Osier  in  Patterson  v.  Fanning  (1901),  2 O.L.R. 
462 — a judgment  of  the  Court  of  Appeal.  In  that  case,  however, 
there  was  a by-law  of  the  City  of  Hamilton,  which  had  jurisdic-  ' 
tion  over  the  road  there  in  question,  that  made  it  unlawful  for  j 
any  person  to  allow  his  horse  to  run  at  large  within  that  city.  | 
Chief  Justice  Armour,  in  his  judgment  in  that  case,  said  at  p.  | 
462: 


“If,  but  for  this  by-law,  the  defendant’s  horses  were  lawfully^ 
at  large  upon  the  public  highway,  as  would  seem  to  be  the  neces-^ 
sary  deduction  from  the  language  of  the  Chancellor  in  Ricketts 
V.  Markdale  (1900),  31  O.R.  610,  it  would  be  difficult  to  uphold 
the  recovery  in  this  case  without  shewing  that  the  female  plaintiff^! 
was  injured  by  some  vicious  propensity  of  the  horse  of  which  the 
defendant  was  aware. 
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“In  Cox  V.  BurUdge  (1863),  13  C.B.N.S.  430  [143  E.R.  171], 
Williams,  J.,  said:  ‘I  apprehend  the  general  rule  of  law  to  be 

perfectly  plain.  If  I am  the  owner  of  an  animal  in  which  by 
law  the  right  of  property  can  exist,  I am  bound  to  take  care 
that  it  does  not  stray  into  the  land  of  my  neighbour,  and  I am 
liable  for  any  trespass  it  may  commit,  and  for  the  ordinary  con- 
sequences of  that  trespass.  Whether  or  not  the  escape  of  the 
animal  is  due  to  my  negligence  is  altogether  immaterial.’  See 
also  BlacTdock  v.  Millikan  (1853),  3 C.P.  34;  Mason  v.  Morgan 
(1865),  24  U.C.R.  328;  Lee  v,  Riley  (1865),  18  C.B.N.S.  722  [144 
E.R.  629]. 

' “The  effect  of  this  by-law  being  in  existence  was,  in  my 
I opinion,  that  the  same  liability  was  imposed  upon  the  defendant 
I in  allowing  his  horses  to  run  at  large  upon  the  public  highway 
i as  would  have  been  imposed  upon  him  at  the  common  law  had 
he  allowed  his  horses  to  stray  into  the  land  of  his  neighbour 
1 without  the  default  of  his  neighbour;  that  he  was  bound  to  take 
care  that  his  horses  did  not  run  at  large  upon  the  public  high- 
I way,  and  that  he  was  answerable  for  the  consequences  of  their 
doing  so.” 

There  is  no  evidence  of  any  such  by-law  here.  Whether  or 
not  a municipality  had  the  power  to  pass  such  a by-law  in  respect 
of  this  provincial  highway  is  a question  that  does  not  arise  here. 

By  a statute  entitled  “The  Provincial  Highway  Act”,  passed 
in  1917  as  c.  16  of  the  Ontario  statutes  of  that  year,  provision 
was  made  for  the  establishment  of  a highway  or  system  of  high- 
ways in  parts  of  the  Province  of  Ontario.  The  highway  in  ques- 
tion in  this  action  is  part  of  that  system.  By  s.  26  of  that  Act 
of  1917  the  Minister  of  Highways  was  empowered  to  “make 
regulations  respecting  the  use  of  a Provincial  Highway  by  any 
class  of  vehicles  or  animals  or  prohibiting  its  use  by  any  class 
of  vehicles  or  animals,  and  may  impose  penalties  for  violation 
thereof,  but  no  such  regulations  shall  have  any  force  or  effect 
until  approved  by  the  Lieutenant-Governor  in  Council  after 
notice  to  the  municipal  corporation  affected  thereby.” 

In  1922,  by  The  Provincial  Highway  Amendment  Act,  c.  30, 
s.  3,  the  Provincial  Legislature  added  the  following  subsection 
to  s.  26  of  The  Provincial  Highway  Act : 

“(4)  Every  person  who  being  the  owner  of  horses,  cattle, 
swine,  or  sheep,  suffers  or  permits  the  same  or  any  of  them 
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to  run  at  large  within  the  limits  of  a provincial  highway,  shall 
be  guilty  of  an  offence  and  shall  incur  a penalty  to  be  recover- 
able under  The  Ontario  Summary  Convictions  Act,  not  exceed- 
ing for  every  horse  found  at  large  upon  the  highway,  $5;  for 
every  head  of  cattle  found  at  large  upon  the  highway,  not  more 
than  $3;  and  for  every  hog,  sheep  or  goat  found  at  large  upon 
the  highway,  not  more  than  $1.” 

Until  amended  in  1939  this  subsection  was  given  effect  as 
conferring  upon  the  person  suffering  injury,  loss  or  damage,  a 
new  right  of  civil  action  against  the  owner  of  any  animal  of 
any  of  the  kinds  mentioned  in  the  subsection  which  strayed 
upon  the  highway  and  while  there  caused  injury,  loss  or  damage 
to  anyone  lawfully  upon  the  highway.  Effect  was  given  to 
the  principle  of  such  cases  as  Groves  v.  Wimborne  {Lord), 
[1898]  2 Q.B.  402:  see  Direct  Transport  Co.  Ltd.  v.  Cornell, 
[1938]  O.R.  365,  [1938]  3 D.L.R.  456;  Irvine  v.  Metropolitan 
Transport  Co.  Ltd.,  [1933]  O.R.  823,  [1933]  4 D.L.R.  682. 

An  important  limitation  was  made  to  the  liability  imposed 
as  a consequence  of  the  amendment  last  quoted,  by  a proviso 
added  to  it  by  an  amendment  in  1939.  By  c.  19,  s.  5 of  the 
statutes  of  that  year  a proviso  was  added  to  s.  74(3)  of  The 
Highway  Improvement  Act  as  it  then  stood,  R.S.O.  1937,  c.  56, 
making  the  subsection^  read  as  follows : 

“(3)  Every  person  who  being  the  owner  of  horses,  cattle, 
swine  or  sheep,  suffers  or  permits  the  same  or  any  of  them  to 
run  at  large  within  the  limits  of  the  King’s  Highway,  shall  be 
guilty  of  an  offence  and  shall  incur  a penalty  not  exceeding,  for 
every  horse  found  at  large  upon  the  highway,  $5;  for  every  head 
of  cattle  found  at  large  upon  the  highway,  not  more  than  $3; 
and  for  every  hog,  sheep  or  goat  found  at  large  upon  the  highway, 
not  more  than  $1;  provided  that  this  subsection  shall  not  create 
any  civil  liability  on  the  part  of  the  owner  of  horses,  cattle,  swine 
or  sheep  for  damages  caused  to  the  property  of  others  as  a result 
of  such  horses,  cattle,  swine  or  sheep  running  at  large  within 
the  limits  of  the  King’s  Highway.” 

Both  in  the  statement  of  claim  and  in  the  evidence  at  the 
trial  the  highway  in  question  here  is  spoken  of  as  a provincial 
highway.  That  was  the  name  given  by  statute  to  this  system  1 
of  highways  in  the  first  place,  but  by  c.  10,  s.  11,  of  the  provincial 
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statutes  of  1930  the  name  was  changed  to  “The  King’s  Highway”. 
The  two  names  are  taken  as  synonymous. 

Judge  Lane,  in  his  judgment  in  the  case  of  Kirk  v.  Milligan^ 
hereinbefore  referred  to,  accepted  this  addition  of  the  proviso 
in  s.  74(3)  by  the  statute  of  1939  as  extinguishing  the  right  of 
civil  action  that  arose  with  the  creation  of  an  offence  in  1922. 

When  counsel  for  the  plaintiff  was  presenting  his  case  on  the 
argument  of  the  appeal  he  put  forward  the  common  law  of  this 
Province  as  supporting  the  plaintiff’s  case.  Precisely  what  this 
provision  of  the  common  law  of  this  Province  is  and  how  and 
when  it  was  made,  we  were  not  informed.  The  common  law  of 
England  upon  this  matter  of  domestic  animals  straying  upon  a 
public  highway  and  doing  injury  to  persons  travelling  thereon 
is  well  defined  by  many  reported  decisions  of  the  Courts  of 
England,  such  as  Cox  v.  Burhidge  (1863),  13  C.B.N.S.  430,  143 
E.R.  171;  Heath’s  Garage,  Limited  v.  Hodges,  [1916]  2 K.B.  370; 
Bearle  v.  Wallbank,  [1947]  A.C.  341,  [1947]  1 All  E.R.  12; 
Brock  V.  Richards,  [1951]  1 K.B.  529,  [1951]  1 All  E.R.  261. 
There  are  many  other  cases  illustrating  and  clarifying  the  com- 
mon law  principles  of  the  English  common  law  on  this  subject. 

The  law  of  the  Province  of  Ontario  on  this  matter  is  rather 
to  be  found  in  statutes  and  municipal  by-laws,  as  illustrated  in 
the  case  of  Patterson  v.  Fanning  and  other  cases  hereinbefore 
cited.  Going  back  a good  many  years,  an  entry  is  found  in 
Robinson’s  and  Joseph’s  Digest,  col.  1517,  as  follows:  “A  land 

owner  in  this  country  must  fence  against  cattle.  Spafford  v. 
Hubble,  M.T.  2 Viet.”  There  is  a note  on  this  memorandum  in 
the  judgment  of  Chief  Justice  Wilson  in  Buist  v.  McCombe  et  dl. 
(1882),  8 O.A.R.  598  at  600.  This  memorandum  gives  no  indica- 
tion of  the  development  of  the  common  law  in  the  direction  of 
the  views  entertained  by  Judge  Birnie  in  the  present  case. 

The  amendment  by  statute  of  the  law  affecting  the  provincial 
highways  made  in  1922  took  the  place  of  the  common  law  so 
far  as  that  important  class  of  highways  is  concerned.  There 
were  instances  with  other  highways  where  municipal  by-laws 
provided  a somewhat  similar  remedy  in  the  case  of  ordinary 
highways.  Remedies  available  in  one  or  the  other  of  these  ways 
have  no  doubt  made  it  unnecessary  to  apply  the  common  law  or 
to  develop  some  new  principle  to  apply  under  the  common  law. 
The  amendment  made  in  The  Highway  Improvement  Act  in  1939 
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would  indicate  that  the  Legislature  had  some  public  demand  for 
a return  to  the  principles  of  the  common  law  as  it  exists  in 
England.  There  would  have  been  no  purpose  in  making  the 
amendment  of  1939  if  there  had  been  a common  law  already 
in  force  in  Ontario  giving  the  same  remedy.  The  effect  of  that 
amendment  was,  in  my  opinion,  to  restore  the  common  law  of 
England  in  its  application  to  the  King’s  Highway,  as  it  always 
existed  in  this  Province,  as  in  England. 

The  appeal  will  be  allowed,  with  costs,  and  the  action  will 
be  dismissed,  with  costs. 

Appeal  allowed  with  costs  and  action  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  respondent:  MacKay,  McAvoy  & 
McKerroll,  Owen  Sound. 

Solicitors  for  the  defendants,  appellants : Hughes,  Agar,  Amys 
d Steen,  Toronto. 


[COURT  OF  APPEAL.] 
Re  Duranceau* 


Wills — Dependants’  Relief — Purpose  of  Legislation — Allowance  to  Widow 
■ — Method  of  Computation — Matters  to  he  Considered — The  Depend- 
ants’ Relief  Act,  R.S.O.  1950,  c.  101,  ss.  2,  7. 


The  Dependants’  Relief  Act  amounts  to  a declaration  of  public  policy 
that  a testator  must  not  fail  to  make  adequate  provision  for  the  future 
maintenance  of  his  dependants  if  he  is  able  to  make  such  provision, 
and  a testator  cannot  contract  himself  out  of  this  obligation.  Con- 
sequently the  fact  that  a widow  is  entitled  to  certain  benefits  under  a 
pre-nuptial  agreement  entered  into  by  her  with  the  testator  does  not 
disentitle  her  to  the  protection  afforded  by  the  statute,  and  if,  notwith- 
standing those  benefits  and  any  provision  made  for  her  in  the  will, 
she  is  still  left  without  adequate  provision  for  her  future  maintenance, 
the  Court  may  interpose  on  her  behalf  and  carve  out  of  the  estate  such 
additional  amounts  or  benefits  as  may  be  necessary  for  that  purpose. 
Dillon  V.  Public  Trustee  of  New  Zealand  et  al.,  [1941]  A.C.  294,  applied. 

Standards  of  living  vary  greatly  according  to  the  tastes  and  financial 
circumstances  of  individuals.  A dependant,  even  of  a wealthy  testator, 
is  not  entitled  as  a matter  of  law  to  have  such  provision  made  as  wifi 
ensure  a luxurious  living.  On  the  other  hand,  a testator  does  not 
make  adequate  provision  by  merely  ensuring  to  a dependant  the  bare 
necessities  of  existence.  In  determining  whether  or  not  a testator 
has  made  adequate  provision  the  Court  should  ask  itself  whether  the. 
provision  made  is  sufficient  to  enable  the  dependant  to  live  neitherl 
luxuriously  nor  miserably,  but  decently  and  comfortably  according  to  . 
his  station  in  life.  ^ 

It  is  quite  wrong  to  allow  a dependant  a lump  sum  arrived  at  by  multi- 
plying the  annual  sum  needed  by  the  dependant  for  maintenance  by 
his  or  her  life  expectancy.  While  there  may  be  cases  where,  havin.2 


C.A. 


Re  Duranceau* 


585 


regard  to  all  the  circumstances,  the  Court  will  be  justified  in  awarding 
a lump  sum,  it  is  much  more  desirable,  where  the  circumstances  per- 
mit, that  the  estate,  or  part  of  it,  should  be  charged  with  an  amount 
that  will  provide  for  payment  of  a periodical  allowance  to  the  depend- 
ant. Such  an  order  will  usually  involve  the  least  interference  with 
the  testator’s  intention  as  to  division  of  the  capital  of  his  estate. 

An  appeal  from  an  order  of  McGibbon  Sur.  Ct.  J.,  in  the 
Surrogate  Court  of  the  County  of  Peterborough. 

5th  May  1952.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Roach  and  Gibson  JJ.A. 

J.  H.  AmySj  Q.C.,  for  Hermance  De  Chantigny,  a beneficiary, 
appellant:  The  learned  trial  judge,  in  making  his  order,  referred 
to  “adequate  provision  and  compensation’'.  The  Dependants’ 
Relief  Act,  R.S.0. 1950,  c.  101,  does  not  speak  of  “compensation”, 
but  of  “future  maintenance”.  The  trial  judge  should  have  con- 
sidered only  whether  or  not  adequate  provision  had  been  made 
for  the  future  maintenance  of  the  widow,  and  should  not  have 
considered  “compensation”. 

There  was  no  evidence  to  support  the  trial  judge’s  finding 
that  the  widow’s  life  expectancy  was  25  years.  In  Cameron 
on  Dower,  1882,  at  p.  592,  the  life  expectancy  for  a woman  of  50 
is  stated  to  be  21.17  years.  The  sum  of  $2,000  a year,  on  which 
the  trial  judge  based  his  order,  is  a fair  allowance.  But  he  ap- 
plied entirely  the  wrong  method  in  multiplying  that  amount  by 
the  life  expectancy  of  25  years,  and  allowing  a lump  sum  of 
$50,000.  Cameron,  op.  cit.,  at  p.  593,  says  that  an  annuity  of 
$2,000  a year  with  this  widow’s  life  expectancy  would  cost 
$22,960,  which  is  less  than  half  of  the  amount  ordered. 

After  succession  duties  have  been  paid,  and  necessary  repairs 
have  been  made,  the  value  of  the  estate  will  be  about  $100,000. 
The  widow’s  maximum,  on  an  intestacy,  would  be  one-third  of 
this.  Under  the  will  she  gets  the  use  of  a house,  $8,000  under 
the  marriage  contract,  an  additional  $8,000  in  cash,  compensation 
as  executrix,  and  the  chattels,  and  all  gifts  are  free  of  succession 
duties.  [Robertson  C.J.O. : The  $8,000  under  the  marriage  con- 
tract was  in  lieu  of  dower.] 

The  Court  should  place  itself  in  the  position  of  the  testator. 
The  proper  test,  I suggest,  was  laid  down  in  In  re  The 
Testator’s  Family  Maintenance  Act;  In  re  GUI  Estate,  [1941]  3 
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W.W.R.  888,  applying  Allardice  et  al.  v.  Allardice  et  al.,  [1911] 
A.C.  730.  In  34  Halsbury,  2nd  ed.  1940,  para.  498,  p.  443,  it  is 
stated  that  the  Court  must  have  regard  to  the  testator’s  reasons 
for  making  the  dispositions  he  has  made.  The  marriage  con- 
tract may  therefore  be  considered  as  throwing  light  on  the 
testator’s  intentions.  For  a case  in  which  a judge  refused  to 
interfere,  although  he  himself  would  have  made  more  provision 
for  the  widow,  I refer  to  In  re  Pugh;  Pugh  v.  Pugh,  [1943]  Ch. 
387,  [1943]  2 All  E.R.  361. 

A lump  sum  should  not  be  awarded  on  such  an  application 
as  this:  Re  Bey  or  Estate,  [1949]  O.W.N.  289  at  294,  [1949]  2 

D.L.R.  604. 

R.  O.  Standish,  for  the  widow,  respondent:  There  is  a total 
estate  of  $215,000,  of  which  $105,000  is  in  cash,  and  only  $33,000 
will  be  payable  in  succession  duties,  so  that  there  is  ample  cash 
to  pay  the  $50,000  awarded  by  the  trial  judge,  together  with 
the  two  sums  of  $8,000  each.  The  trial  judge  saw  fit  to  award 
a lump  sum,  and  his  discretion  in  this  respect  should  not  be 
interfered  with. 

A judge  on  such  an  application  as  this  has  a wide  discretion, 
and  the  scale  of  living  of  the  spouses  in  the  testator’s  lifetime  is 
a proper  matter  to  be  considered:  Meyer  v.  Capital  Trust  Corpo- 
ration Limited  et  al.,  [1948]  S.C.R.  329,  [1948]  3 D.L.R.  225. 
Previous  marriages  should  not  be  considered:  Re  McCaffery, 
[1931]  O.R.  512  at  523,  [1931]  4 D.L.R.  930. 

P.  D.  Scollard,  for  the  executors,  adopted  the  argument  ad- 
vanced for  the  appellant. 

J.  H.  Amys,  Q.C.,  in  reply:  There  are  no  definite  findings  as 
to  the  total  amount  of  the  estate,  nor  have  the  succession  duties 
been  finally  determined. 

Cur.  ad.  vult. 

17th  June  1952.  The  judgment  of  the  Court  was  delivered  by 

Roach  J.A.: — The  late  Charles  Auguste  Marie  Joseph  Duran- 1 
ceau  died  at  the  city  of  Peterborough  on  28th  August  1951.  He  I 
left  surviving  him  his  widow,  Marie  Irene  Yvette  Laurette,  % 
one  daughter  (the  appellant  herein)  and  two  sons,  all  children  I 
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of  a former  marriage.  He  left  an  estate  having  a valuation  of 
about  $213,204,  and  consisting  of  the  following: 


Personalty 

Cash  in  banks $ 88,917.89 

Dominion  of  Canada  bonds  (not 

including  accrued  interest)  24,000.00 

Mortgage — principal  only 800.00 

Uncashed  cheques 400.00 

Household  goods  and  furnishings  ..  1,500.00 


$115,617.89 

Real  estate — as  valued  by  Ontario 


Succession  Duty  Department 97,587.00 

Total $213,204.89 


The  debts  of  the  estate  amount  to  approximately  $1,200, 
consisting  of  funeral  expenses  and  doctors’  and  hospital  bills. 

The  widow  whom  he  left  surviving  and  Mr.  Duranceau  were 
married  at  the  city  of  Montreal  on  15th  February  1939.  She  was 
his  third  wife.  He  was  then  a widower,  about  72  years  of  age. 
She  was  a spinster,  about  37  years  of  age. 

Prior  to  their  marriage  the  future  wife  was  domiciled  in  the 
Province  of  Quebec,  and  in  that  Province  they  entered  into  a 
pre-nuptial  contract  dated  23rd  January  1939,  the  terms  of  which 
are,  inter  alia,  as  follows: 

First,  the  future  wife  renounces  all  right  to  dower. 

Second,  the  future  husband  gives  to  the  future  wife  the  sum 
of  $8,000  payable  on  his  death. 

Third,  on  the  death  of  the  future  husband,  the  future  wife  is 
to  have:  (1)  the  right  to  the  enjoyment  of  all  the  moveables, 
household  effects  and  furnishings  of  their  home  at  the  date  of 
his  death;  (2)  the  right  to  the  free  occupation  of  one  of  the 
tenements  belonging  to  the  future  husband  at  the  time  of  his 
death,  such  tenement  to  be  left  to  the  choice  of  the  future  wife. 

These  rights  of  enjoyment  and  occupation  are  to  terminate, 
(a)  if  and  when  the  future  wife  should  remarry;  (b)  if  and 
when  the  future  wife  should  definitely  abandon  her  tenement 
after  having  commenced  to  occupy  the  same  after  the  death  of 
the  husband;  (c)  at  the  death  of  the  future  wife. 

By  the  terms  of  that  agreement  the  parties  thereto  “refer 
the  matter  and  submit  themselves  to  the  laws  of  the  Province 
of  Quebec  for  the  application  of  the  covenants  contained”  in  it. 
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At  the  date  of  their  marriage  the  husband  was  resident  in 
the  city  of  Peterborough,  and  following  their  marriage  at  the 
city  of  Montreal  they  returned  to  the  city  of  Peterborough  where 
they  resided  continuously  until  his  death  and  where  the  widow 
still  resides.  There  was  no  issue  of  that  marriage. 

The  deceased  left  a will  dated  the  23rd  May  1941,  and  named 
his  widow  and  his  two  sons  as  executors  and  trustees.  The 
scheme  of  the  will  is  as  follows : 

First.  He  gives  certain  charitable  bequests  to  the  value  of 

$200. 

Second.  He  makes  the  following  bequests  to  the  widow: 


(a)  The  sum  of  $8,000. 

(b)  The  use  and  enjoyment  of  all  the  household  furniture 
and  effects  in  his  home  at  the  date  of  his  death  during  her  life, 
but  her  rights  to  the  same  are  to  cease  should  she  remarry  or 
should  she  definitely  and  permanently  leave  and  surrender  pos- 
session of  the  home  which  by  a later  clause  is  to  be  provided 
for  her. 


(c)  After  referring  to  the  provision  in  the  pre-nuptial  agree- 
ment under  which  he  is  to  provide  a home  for  his  widow,  he 
directs  that,  in  the  event  that  in  his  lifetime  he  should  not  have 
purchased  a home  for  her  use  after  his  death,  his  executors  shall 
purchase  one  in  the  city  of  Peterborough  at  a cost  not  to  exceed 
the  sum  of  $3,000  and  shall  permit  her  to  occupy  it  rent-free, 
but  she  is  to  pay  the  municipal  taxes  levied  against  the  same 
and  to  keep  it  in  good  repair  and  to  pay  the  premiums  on  fire 
insurance  to  the  amount  of  its  full  insurable  value.  Her  rights 
to  the  use  and  occupation  of  the  house  are  to  cease  should  she 
remarry  or  should  she  definitely  and  permanently  move  out  of  it 
after  once  having  been  in  possession  of  it.  He  then  directs  that: 
“In  purchasing  the  said  home  or  residence  for  my  wife  on  my 
death,  my  said  executors  and  trustees  shall  be  guided  by  the 
wishes  of  my  said  wife.” 


Third.  To  his  daughter  (the  appellant  herein)  he  gives 
certain  specified  improved  real  estate  in  the  city  of  Peterborough, 
which  on  evidence  has  a valuation  of  approximately  $28,000.  To 
his  son  Joseph  Adrien  Auguste  he  gives  certain  specified  im- 
proved real  estate,  which  on  the  evidence  has  a valuation  of, 
approximately  $23,000. 
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Both  the  foregoing  devises  are  subject  to  the  condition  that 
the  properties  thereby  devised  shall  not  be  sold,  disposed  of, 
mortgaged  or  exchanged  by  the  devisees  for  a period  of  eight 
years  after  his  death,  and  in  the  event  of  that  condition  not  being 
complied  with  or  in  the  event  of  the  attempted  sale,  disposal, 
mortgage  or  sale  of  the  same  within  the  said  period  of  eight  years, 
then  in  the  case  of  the  properties  devised  to  the  daughter  they 
shall  go  to  the  testator’s  sons  Joseph  Adrien  Auguste  and  Joseph 
Alfonse  Noe  share  and  share  alike,  and  in  the  case  of  the  devisee 
Joseph  Adrien  Auguste  the  properties  devised  to  him  are  to  go 
to  the  testator’s  daughter  and  his  other  son  share  and  share 
alike. 

To  his  son  Joseph  Alfonse  Noe  he  gives  a life  estate  in  certain 
specified  improved  real  property,  which  on  the  evidence  has  a 
value  of  $26,000,  with  the  remainder  to  his  daughter  and  his 
other*  son  equally. 

Fourth.  He  gives,  absolutely  and  without  condition,  the  home 
occupied  by  himself  and  his  wife  to  his  said  three  children  share 
and  share  alike. 

Fifth.  The  residue  of  his  estate  he  directs  shall  be  converted 
and  used  to  pay,  (a)  his  funeral  and  testamentary  expenses  and 
debts;  (b)  succession  duties;  (c)  the  legacies  bequeathed  by  his 
will,  and  the  purchase-price  of  the  house  to  be  purchased  for 
the  use  and  occupation  of  his  widow.  The  balance  of  the  residue 
is  then  to  be  invested  in  securities  named  by  him  and  the  revenue 
earned  from  such  investments  is  to  be  accumulated  for  a period 
of  five  years  following  his  death  and  at  the  expiration  of  that 
period  the  principal  and  accumulated  revenue  is  to  be  divided 
equally  among  those  of  his  children  who  are  then  living. 

Sixth.  He  directs  that  the  house  to  be  purchased  for  the 
use  of  his  widow  and  all  his  household  furniture  and  effects  shall 
on  the  termination  of  his  widow’s  right  to  the  use  of  the  same 
form  part  of  the  residue  of  his  estate. 

Seventh.  The  legacies  and  benefits  in  favour  of  his  widow 
are  to  be  in  lieu  of  dower. 

The  widow,  alleging  that  adequate  provision  had  not  been 
made  by  the  deceased  for  her  future  maintenance,  applied  under 
The  Dependants’  Relief  Act,  R.S.O.  1950,  c.  101,  to  the  Surrogate 
Judge  of  the  County  of  Peterborough  for  an  order  charging  the 
whole  or  such  portion  of  the  estate  of  the  deceased  as  to  the 
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learned  judge  might  seem  proper  with  payment  of  an  allowance 
sufficient  to  provide  for  her  future  maintenance. 

The  application  was  heard  by  His  Honour  Judge  McGibbon, 
who  made  an  order  that  the  executors  of  the  estate  pay  to  the 
widow  a lump  sum  of  $50,000,  together  with  interest  thereon 
computed  at  the  rate  of  4 per  cent,  per  annum  from  the  date  of 
the  death  of  the  deceased,  in  addition  to  the  sum  of  $8,000  pay- 
able to  her  under  the  pre-nuptial  agreement  and  in  addition  to 
the  bequests  to  and  the  provisions  for  her  under  the  will  of  the 
deceased. 

From  that  order  the  daughter  of  the  deceased  now  appeals. 
The  two  sons  support  the  appeal. 

It  may  be  a convenience  if  I here  quote  s.  2 of  The  Dependants’ 
Relief  Act.  It  is  as  follows : 

“(1)  Where  it  is  made  to  appear  to  a judge  of  the  surrogate 
court  of  the  county  or  district  in  which  a testator  was  dorrficiled 
at  the  time  of  death  that  such  testator  has  by  will  so  disposed 
of  real  or  personal  property  that  adequate  provision  has  not  been 
made  for  the  future  maintenance  of  his  dependants  or  any  of 
them,  the  judge  may  make  an  order  charging  the  whole  or  any 
portion  of  the  estate  in  such  proportion  and  in  such  manner  as 
to  him  may  seem  proper,  with  payment  of  an  allowance  sufficient 
to  provide  such  maintenance. 

“(2)  The  allowance  may  be  by  way  of  an  amount  payable 
annually  or  otherwise,  or  of  a lump  sum  to  be  paid,  or  of  certain 
property  to  be  conveyed  or  assigned  either  absolutely  or  for 
life  or  for  a term  of  years  to  the  dependant  by  whom  or  on  whose 
behalf  the  application  is  made,  or  for  his  use  and  benefit  as  the 
judge  may  see  fit.  ...  ” 

The  intent  and  purpose  of  that  legislation  is  self-evident.  As 
a matter  of  public  policy  the  Legislature  has  thereby  ensured 
that  a dependant  of  a testator  shall  not  be  left  without  adequate 
provision  for  his  or  her  future  maintenance  where  the  testator 
had  an  estate  sufficient  to  provide  it. 


The  fact  that  this  widow  had  prior  to  her  marriage  entered 
into  a pre-nuptial  contract  does  not  disentitle  her  to  the  pro- 
tection afforded  by  the  statute.  If,  notwithstanding  the  benefits 
provided  for  her  by  that  contract  and  the  provisions  made  for 
her  in  the  will,  she  is  still  left  without  adequate  provision  for 
her  future  maintenance,  the  Court  is  authorized  on  her  appli- 
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cation  to  interpose  on  her  behalf  and  carve  out  of  her  husband’s 
estate  such  additional  amounts  or  benefits  as  may  be  necessary 
for  that  purpose. 

In  Dillon  v.  Public  Trustee  of  New  Zealand  et  al.,  [1941] 
A.C.  294,  [1941]  2 All  E.R.  284,  [1941]  3 W.W.R.  865,  the 
Judicial  Committee  of  the  Privy  Council  held  that  under  The 
Family  Protection  Act  of  New  Zealand  the  Court  had  authority 
to  interfere  with  the  testator’s  will  and  make  an  order  carving 
out  of  his  estate  adequate  provision  for  his  widow  notwithstand- 
ing that  devises  by  the  testator  in  his  will,  which  had  the  effect 
of  leaving  her  inadequately  provided  for,  were  made  pursuant 
to  agreements  which  had  been  entered  into  by  the  testator  during 
his  lifetime  with  the  devisees  for  good  consideration.  While  the 
Ontario  statute  is  not  entirely  identical  with  The  Family  Pro- 
tection Act  of  New  Zealand,  it — as  the  Privy  Council  declared 
with  respect  to  the  New  Zealand  Act^ — is  a declaration  of  public 
policy  that  a testator  who  is  able  to  do  so  shall  not  leave  a 
dependant  without  adequate  provision  for  his  or  her  future 
maintenance.  This  testator  could  not  contract  himself  out  of 
his  obligation. 

I It  is  clear  from  the  language  used  by  the  testator  that  certain 
i of  the  provisions  made  in  his  will  for  the  benefit  of  his  widow 
! were  intended  by  him  as  a compliance  with  certain  of  his  con- 
tractual obligations  under  the  pre-nuptial  agreement.  It  may  be 
arguable  that  the  specific  bequest  to  her  of  $8,000  was  similarly 
intended.  I incline  to  the  view,  however,  that  the  widow  is 
entitled  to  be  paid  out  of  the  estate  a sum  of  $8,000  as  a con- 
tractual obligation  of  the  deceased  under  the  pre-nuptial  agree- 
ment and  a further  sum  of  $8,000  bequeathed  to  her  under  the 
will,  and  the  order  which  I hereinafter  propose  is  based  on  that 
opinion. 

The  matters  to  be  considered  by  the  judge  on  an  application 
by  a dependant  under  the  Act  are  set  out  in  s.  7.  They  are: 

(a)  the  circumstances  of  the  testator  at  the  time  of  his  death; 

(b)  the  circumstances  of  the  dependant  on  whose  behalf  the 
application  is  made;  (c)  the  claims  which  any  other  dependant 
may  have  on  the  testator;  (d)  any  provision  made  inter  vivos 
by  the  testator  for  dependants;  (e)  any  services  rendered  by 
dependants  to  the  testator;  (f)  certain  assistance  given  by  a 
dependant  to  the  testator  in  his  lifetime;  (g)  any  other  matters 
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which  the  judge  considers  should  be  fairly  taken  into  account  in 
deciding  upon  the  application.  The  provisions  made  for  the 
widow  under  the  pre-nuptial  agreement  would  come  within 
para,  d. 

The  deceased  had  retired  from  active  business  a few  years 
prior  to  his  last  marriage,  and  thereafter  he  continued  to  live 
retired.  He  appears  to  have  been  a very  careful,  frugal  man. 
He  and  his  widow  would  appear  to  have  lived  quite  happily  to- 
gether. They  lived  quietly  and  simply  but  comfortably.  At  all 
times  he  alone  controlled  the  purse-strings,  giving  to  his  wife 
upon  request  such  money  as  she  required  for  the  purchase  of 
food  and  clothing,  and  her  demands  in  that  respect  appear  to 
have  been  moderate. 

The  widow  had  no  estate  of  her  own  when  she  married  the 
deceased  and,  apart  from  what  accrued  to  her  under  the  pre- 
nuptial agreement  on  his  death,  she  had  no  other  estate  at  the 
time  of  his  death  except  a $100  bond  which  he  had  given  to  her 
some  time  after  their  marriage. 

Standards  of  living  vary  greatly  according  to  the  tastes  and 
financial  circumstances  of  the  individual.  A dependant  is  not 
entitled  as  a matter  of  law  to  have  such  provision  made  for  his 
or  her  future  maintenance  as  will  ensure  a luxurious  living. 
On  the  other  hand,  a testator  does  not  make  adequate  provision 
for  the  future  maintenance  of  a dependant  by  merely  making 
such  a provision  as  will  ensure  to  the  dependant  the  bare  neces- 
sities of  existence.  In  determining  whether  or  not  a testator 
has  made  adequate  provision  for  the  future  maintenance  of  a 
dependant  the  Court  must  ask  itself:  Is  the  provision  sufficient 
to  enable  the  dependant  to  live  neither  luxuriously  nor  miserably, 
but  decently  and  comfortably  according  to  his  or  her  station  in 
life? 

Having  regard  to  all  those  matters  which  the  Court  should 
consider,  in  my  opinion  the  testator  did  not  make  adequate  pro- 
vision for  the  future  maintenance  of  his  widow.  The  learned 
trial  judge  concluded  that,  in  addition  to  the  other  benefits  pro- 
vided for  the  widow  by  the  pre-nuptial  agreement  and  the  will, 
she  should  have  available  for  her  future  maintenance  the  sum 
of  $2,000  per  year.  He  found  that  the  widow  had  a life  ex- 
pectancy of  25  years  and  simply  multiplied  the  annual  amount, 
which  he  said  she  should  have,  by  her  life  expectancy  and 
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awarded  her  a lump  sum  of  $50,000.  That  method  of  compu- 
tation is  quite  wrong.  That  would  mean  that  if  the  capital  in 
the  hands  of  the  widow  from  time  to  time  earned  any  revenue, 
then  on  her  death,  if  she  lived  the  whole  span  of  her  life  ex- 
pectancy, she  would  have  an  estate  which  arose  out  of  the  money 
paid  to  her  pursuant  to  the  order  made  by  the  learned  trial 
judge,  which  she  in  turn  could  pass  on  to  whom  she  might  choose. 
That  is  not  the  purpose  of  the  statute.  The  Court  is  authorized 
to  interfere  with  the  will  of  a testator  to  the  extent  only  of 
providing  out  of  the  testator’s  estate  adequate  provision  for  the 
future  maintenance  of  a dependant.  It  may  be  that  certain  cases 
will  arise  in  which,  having  regard  to  the  nature  of  the  estate 
of  the  testator  and  other  circumstances,  the  Court  would  be 
justified  in  awarding  a dependant  a lump  sum;  but  in  my  opinion, 
where  the  circumstances  permit,  it  is  much  more  desirable  that 
the  estate  should  be  charged  with  an  amount  which  will  provide 
for  payment  to  the  dependant  of  a periodical  allowance  for  the 
dependant’s  future  maintenance.  Such  an  order  will  usually 
result  in  the  minimum  of  interference  with  the  otherwise  in- 
tended division  by  the  testator  of  the  capital  of  his  estate. 

The  housing  accommodation  provided  by  the  will  for  the 
widow’s  use  is  entirely  inadequate.  The  home  which  she  and  her 
late  husband  occupied  until  the  date  of  his  death,  and  which  she 
has  continued  to  occupy,  was  valued  by  experts  who  gave  evi- 
dence before  the  learned  trial  judge  at  amounts  ranging  from 
$10,000  to  about  $13,000.  Instead  of  providing  the  widow  with  a 
particular  house,  I think  it  would  be  much  more  practical  and  less 
burdensome  on  the  other  devisees  and  beneficiaries  under  the  will 
if  some  allowance  were  made  to  her  periodically  with  which  to 
pay  the  rental  of  a house  or  apartment  of  her  own  choosing 
either  in  the  city  of  Peterborough  or  elsewhere. 

Under  the  pre-nuptial  agreement,  and  under  the  will,  the 
widow  received  the  use  of  the  household  furnishings  and  effects. 
They  will  not  last  forever.  Under  the  mortality  table  adopted  for 
use  in  the  Dominion  Government’s  Annuities  Branch  on  and 
after  19th  April  1948,  this  widow  at  the  date  of  her  husband’s 
death  had  an  expectancy  of  between  29  and  30  years.  Over  those 
years  there  will  have  to  be  some  replacements  of  household 
effects.  Any  periodical  sum  to  be  paid  to  the  widow  for  her 
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maintenance  should  include  some  allowance  to  take  care  of  those 
replacements. 

I have  concluded  that  this  widow  would  be  adequately  pro- 
vided for  if  there  were  available  to  her  the  sum  of  $3,000  per 
year  with  which  to  pay  rental  for  housing  accommodation, 
replacements  to  the  household  effects,  and  all  other  expenses 
incidental  to  her  living.  She  will  receive  under  the  pre-nuptial 
agreement  and  the  will  a total  of  $16,000.  That  money  will  be 
hers  to  use  as  she  may  choose.  I desire  to  point  out,  however, 
that  if  she  retained  out  of  it  the  sum  of  $2,000  by  way  of  ready 
cash,  the  balance,  namely,  $14,000,  if  invested  at  the  rate  of 
4 per  cent,  per  annum,  would  produce  for  her  an  annuity  of  $820, 
payable  $410  half-yearly,  for  29  years.  On  that  footing,  she 
should  also  be  paid  out  of  the  residue  of  the  estate  the  sum  of 
$2,180  yearly. 

The  widow  has  continued  to  occupy  the  family  residence  and 
should  be  permitted  to  continue  to  occupy  it  until  28th  August 
of  this  year,  which  will  be  one  year  from  the  date  of  the  death 
of  her  husband. 

I would  therefore  direct  that,  in  addition  to  the  legacy  of 
$8,000  given  to  the  widow  by  the  will,  and  the  gift  of  the  use  of 
the  testator’s  household  goods  and  effects  also  given  to  her  by  the 
will,  and  the  sum  of  $8,000  given  to  her  under  the  pre-nuptial 
agreement: 

(1)  The  widow  shall  be  paid  the  sum  of  $2,000  for  mainte- 
nance for  the  year  ending  28th  August  1952.  I say  $2,000  rather 
than  $3,000  because  during  that  year  she  will  not  have  had  to 
pay  any  rent. 

(2)  Commencing  on  28th  August  1952,  and  continuing  until 
such  time  as  the  gift  of  $8,000  under  the  pre-nuptial  agreement 
and  the  legacy  of  $8,000  under  the  will  shall  have  been  paid  to 
her,  she  shall  be  paid  the  sum  of  $250  monthly  for  maintenance. 

(3)  Thereafter  she  shall  be  paid  the  sum  of  $2,180  yearly 

in  quarterly  payments  of  $545  each.  ^ ■ 

(4)  All  payments  authorized  by  this  judgment  shall  cease  onj 
the  death  of  the  widow,  or  should  she  remarry  they  shall  ceasef 
as  of  the  date  of  her  remarriage. 

(5)  The  residue  of  the  estate  and  the  residence,  occupied  by 
the  testator  at  the  date  of  his  death  shall  be  charged  with  the 
payments  hereby  directed  to  be  paid  to  the  widow. 
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(6)  If  the  children  of  the  deceased  consent,  the  executors 
shall  be  at  liberty  to  purchase  for  the  widow  an  annuity  of 
$2,180  yearly  payable  $545  quarterly,  and  in  that  event  and  upon 
the  amounts  in  paras.  1 and  2 having  been  paid  to  her,  the  assets 
of  the  estate  hereby  directed  to  be  charged  with  the  payments 
to  the  widow  shall  be  released  from  that  charge. 

The  costs  of  all  parties  on  this  appeal  should  be  paid  out  of 
the  residue  of  the  estate. 

Order  accordingly. 

Solicitors  for  the  appellant:  Kerr,  McElderry^  Howell  d 

Bradshaw,  Peterborough. 

Solicitors  for  the  widow,  respondent:  Carley,  Standish,  Clarke 
d Carley,  Peterborough. 

Solicitor  for  Joseph  Alfonse  Noe  Duranceau  and  Joseph 
Adrien  Auguste  Duranceau:  F.  D.  Scollard,  Peterborough. 


[SPENCE  J.] 

Aldridge  and  O'Brien  v*  Van  Patter,  Martin  and  Western  Fair 

Association* 

Negligence — Absolute  Liability — Application  of  Rule  in  Rylands  v. 
Fletcher — Stock-car  Races — Escape  of  Racing  Automobile  on  to  Ad- 
joining Public  Park — Physical  Injuries. 

Negligence — Sufficiency^  of  Evidence — Defences — Volenti  non  fit  injuria — 
Necessity  for  Showing  Knowledge  of  Danger  and  Acceptance  of  Risk. 

Nuisance — Liability — Single  Emission — Escape  of  Racing  Automobile. 

M.,  under  an  agreement  with  the  owner  of  lands  on  which  were  a dirt 
race-track  (intended  for  harness  racing  only)  and  a grandstand, 
operated  stock-car  races  on  the  track.  One  of  the  cars,  driven  by  V., 
left  the  track,  went  through  a lightly-constructed  fence  separating  the 
lands  from  an  adjoining  public  park,  and  severely  injured  the  plain- 
tiffs, who  were  lawfully  in  the  public  park. 

Held:  (1)  M.  and  the  owner  of  the  lands  were  liable  under  the  rule  in 
Rylands  et  al.  v.  Fletcher  (1868),  L.R.  3 H.L.  330.  The  stock-cars, 
operated  as  they  were  in  the  races,  were  within  the  words  “anything 
liable  to  do  damage  if  it  escapes”.  Hale  v.  Jennings  Brothers,  [1938] 
1 All  E.R.  579;  Shi ff man  v.  The  Order  of  the  Hospital  of  St.  John  of 
Jerusalem,  [1936]  1 All  E.R.  557;  Miles  v.  Forest  Rock  Granite  Com- 
pany (Leicestershire)  (Limited)  (1918),  34  T.L.R.  500,  applied. 
Liability  under  this  head  was  not  confined  to  damages  sustained  by 
the  owner  or  occupant  of  adjoining  lands,  but  extended  to  physical 
injuries.  Dictum  of  Lord  Macmillan  in  Read  v.  J.  Lyons  d Company, 
Limited,  [1947]  A.C.  156  at  170-1,  not  agreed  with;  above  authorities 
applied.  There  was,  however,  no  basis  for  holding  V.  liable  under  this 
head. 

(2)  M.  and  the  owner  were  also  liable  in  nuisance.  A single  sudden 
emission  from  a defendant’s  lands  of  something  that  damaged  the 
plaintiff  might  constitute  a nuisance.  Castle  v.  St.  Augustine's  Links, 
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Limited  et  al.  (1922),  38  T.L.R.  615;  Dollman  et  al.  v.  A.  d S.  Hillman, 
Ltd.,  [1941]  1 All  E.R.  355,  applied;  Bolton  et  al.  v.  Stone,  [1951]  A.C. 
850,  considered.  Whether  M.  was  regarded  as  a lessee  for  one  day  or 
(which  seemed  the  correct  view  in  the  circumstances)  as  a mere 
licensee,  the  owner  was  liable  equally  with  him,  because  M.  was  ex- 
pressly licensed  to  conduct  the  races  and  the  possibility  of  an  automo- 
bile plunging  through  the  fence  was  in  the  immediate  contemplation 
of  both  defendants  when  the  agreement  was  made.  Harris  v.  James 
et  al.  (1876),  45  L.J.Q.B.  545;  White  v.  Jameson  (1874),  L.R.  18  Eq.  303, 
applied;  Earl  v.  Reid  (1911),  23  O.L.R.  453;  Rich  v.  Raster  field  (1847), 

4 C.B.  783,  distinguished.  V.  could  not  be  held  liable  in  nuisance. 

(3)  All  three  defendants  were  liable  in  negligence.  V.’s  negligence  con- 
sisted, not  in  his  actual  driving  immediately  before  the  accident,  but  in 
his  participation  in  the  races  under  the  conditions,  of  which  he  was 
aware.  There  was  also  ample  evidence  of  negligence  on  the  part  of 
the  other  defendants. 

(4)  The  defendants  having  pleaded  the  rule  volenti  non  fit  injuria,  the 
burden  was  on  them  to  establish  that  the  plaintiffs  perceived  the 
existence  of  danger  and,  with  full  knowledge,  voluntarily  assumed 
the  risk.  They  had  failed  to  discharge  this  onus,  and  this  defence 
must  therefore  fail.  Osborne  v.  The  London  and  North  Western  Rail- 
way Company  (1888),  21  Q.B.D.  220;  Harrison  v.  Toronto  Motor  Car 
Limited  and  Krug,  [1945]  O.R.  1,  applied. 

An  action  for  damages  for  physical  injuries. 

21st  to  23rd  May  1952.  The  action  was  tried  by  Spence  J. 
without  a jury  at  London. 

M.  Lerner  and  M.  A.  Bitz,  for  the  plaintiffs. 

G.  L.  Mitchell,  Q.C.,  for  the  defendant  Martin. 

M.  J.  Grant,  Q.C.,  for  the  defendant  Western  Fair  Association. 

19th  June  1952.  Spence  J.: — This  is  an  action  by  the  two 
plaintiffs  to  recover  damages  for  injuries  sustained  by  them  on 
the  24th  May  1951.  The  plaintiffs  allege  that  while  they  were 
walking  across  a public  park  situate  on  Dundas  Street  in  the 
city  of  London,  toward  the  ticket- wicket  at  the  west  side  of  a 
grandstand  to  the  south  of  the  said  park,  in  order  to  buy  tickets 
for  the  stock-car  racing  to  which  reference  will  be  made  here- 
after, they  were  injured  and  struck  by  an  automobile  driven  in 
the  said  stock-car  races  by  the  defendant  Donald  Van  Patter, 
The  defendant  Wilmer  Martin  was  the  operator  of  these  stock- 
car  races  and  had  entered  into  an  agreement  with  the  Western 
Fair  Association,  dated  17th  May  1951,  and  identified  at  the  trial 
as  ex.  1.  The  defendant  Western  Fair  Association  occupied  the 
grandstand  and  race-track,  the  whole  known  as  Queen’s  Park, 
by  virtue  of  a statute  passed  by  the  Provincial  Legislature  in  | 
1887,  and  for  the  purpose  of  this  action  may  be  considered  as 
the  continuing  lessee  thereof.  ^ 

The  action  was  tried  at  the  non- jury  sittings  in  London  and. 
the  Court  is  deeply  indebted  to  all  counsel  who,  at  the  close  of 
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the  evidence,  presented  a detailed  yet  concise  and  excellently- 
arranged  argument,  amply  and  cogently  supported  by  reference 
to  many  authorities.  Mr.  Bitz,  the  junior  counsel  for  the  plain- 
tiffs, is  especially  to  be  commended. 

The  plaintiffs  base  their  claim  alternatively  upon  the  liability 
illustrated  in  the  case  of  Rylands  et  al.  v.  Fletcher  (1868),  L.R. 
3 H.L.  330,  upon  nuisance,  and  upon  negligence.  The  defendant 
Van  Patter  filed  no  appearance  or  pleadings  and  was  not  repre- 
sented at  the  trial.  The  defendants  Martin  and  Western  Fair 
Association  both  appeared,  both  pleaded  in  defence  and  both 
were  represented  by  counsel  at  the  trial.  In  addition  to  other 
defences,  both  of  these  latter  defendants  plead  the  doctrine  of 
volenti  non  fit  injuria  in  exactly  similar  terms.  I shall  deal  first 
with  this  defence. 

The  evidence  of  both  the  plaintiffs,  Thomas  Welsh,  who 
accompanied  them,  and  a youth  James  Gillen,  an  acquaintance 
of  the  infant  plaintiff  who  saw  the  latter  in  the  park,  was  to  the 
effect  that  the  three  young  men,  i.e.^  the  two  plaintiffs  and  Welsh, 
had  arrived  at  the  public  park  which  adjoined  Queen’s  Park  on 
the  north  and  lay  between  it  and  Dundas  Street  in  London,  only 
a very  few  minutes  before  the  accident.  They  were  driving 
easterly  on  Dundas  Street  at  about  5.30  p.m.  when  they  were 
attracted  by  the  sight  of  a group  of  people  standing  on  and  about 
an  army  tank  which  had  been  placed  in  this  park,  evidently 
watching  some  action  in  Queen’s  Park.  They  swear  that  Welsh, 
who  was  driving  the  automobile,  parked  it  in  a circular  drive- 
way at  the  north-west  corner  of  Dundas  and  Egerton  Streets, 
which  was  normally  used  in  the  evenings  as  a loop  for  the  munici- 
pal buses  but  which  was  free  at  that  time,  and  in  which  other 
cars  were  parked.  Upon  stopping,  the  plaintiffs  and  Welsh  con- 
tinued, they  noticed  dust-clouds  rising  and  heard  the  roar  of 
motors  and,  on  inquiring  from  a bystander,  learned  that  stock- 
car  races  were  taking  place  in  Queen’s  Park  and  tickets  were 
being  sold  at  a wicket  on  the  west  side  of  the  grandstand.  In 
spite  of  the  late  hour  the  two  plaintiffs  and  Welsh  stated  they 
intended  to  buy  tickets  and  enter  the  park  to  view  the  stock-car 
races.  The  three  witnesses  all  swear  that  they  proceeded  across 
this  public  park  over  the  lawn,  walking  north  of  the  said  army 
tank  and  in  a roughly  westerly  direction.  The  closest  part  of 
this  tank  is  21  feet  north  of  the  fence  surrounding  the  race-track 
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in  Queen’s  Park.  They  said  that  Welsh  was  walking  in  front 
and  that  O’Brien  and  Aldridge  followed  him  with  Aldridge  walk- 
ing to  the  left.  When  the  two  plaintiffs  had  proceeded  to  about 
25  to  30  feet  west  of  the  tank,  their  companion  Welsh  being 
about  10  feet  ahead  of  them,  a stock-car  struck  the  fence  sur- 
rounding the  race-track  at  a point  just  north  and  west  of  the 
north-west  end  of  a wooden  fence  which  bordered  the  track’s 
crossing  over  a tunnel,  broke  through  a steel-wire  fence  and  ran 
down  the  slope  into  the  park,  travelling  something  around  20 
feet  to  strike  and  injure  both  plaintiffs.  The  youth  James 
Gillen  swore  that  he  had  arrived  at  the  public  park  about  4.30 
p.m.  and  that  he  was  on  the  part  of  the  body  of  the  army  tank 
closest  to  the  race-track,  sometimes  sitting  with  his  back  against 
the  turret  and  sometimes  standing  up  and  moving  around.  Gillen 
testified  that  he  saw  the  infant  plaintiff  Joseph  O’Brien  after  he 
(Gillen)  had  been  at  that  place  for  an  hour,  and  spoke  to  him. 
He  swore  that  he  first  saw  O’Brien  when  O’Brien  was  east  of 
the  army  tank  and  that  he  saw  O’Brien  walk  westward  in  a 
course  carrying  him  north  of  the  tank,  that  he  and  O’Brien  only 
exchanged  the  typical  greeting  of  youths,  “Hi”,  and  that  he  next 
saw  O’Brien  lying  on  the  ground  25  or  30  feet  from  the  fence, 
not  more  than  half  a minute  after  his  first  view  of  O’Brien. 

The  defendants  adduced  the  evidence  of  many  police  officers 
as  well  as  that  of  the  defendant  Martin  and  Mr.  Howard  Taleski, 
the  operator  of  a public-address  system.  This  evidence  may  be 
summarized  as  follows : 

The  Western  Fair  Association  had  exacted  from  Martin  in 
the  aforesaid  agreement,  ex.  1,  a covenant  set  out  in  para.  2(f) 
as  follows:  “To  provide  adequate  watchman  service  at  all  times.” 
Martin  swore  that  in  intended  compliance  with  this  covenant  he 
obtained  the  services  of  eight  police  officers  who  were  off  duty 
and  who  attended  the  premises  in  uniform  at  his  expense  and 
who  were  placed  about  the  track  at  strategic  points.  The 
main  purpose,  apparently,  was  to  avoid  injury  to  the  many 
persons  who  attempted  to  view  these  stock-car  races  by  standing 
against  the  outside  edge  of  the  fence,  thereby  obtaining  an 
excellent  view  without  having  to  pay  admission  to  the  grounds. 
We  are  concerned  only  with  the  officers  who  carried  out  these 
duties  at  the  north  end  of  the  track  and  of  these  Sergeant  Stuart, 
Constable  Morgan  and  Constable  Harding  all  swore  that  on  many 
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occasions  they  warned  these  groups  of  non-paying  spectators  to 
stay  back  from  the  fence  and  succeeded,  time  after  time,  in 
driving  the  spectators  about  20  feet  back  into  the  public  park, 
only  to  have  them  rush  forward  again  as  soon  as  the  sounds  of 
the  racing  motors  indicated  that  another  heat  of  the  race  was  in 
progress.  Taleski  swore  that  public-address  systems,  with  horns 
of  such  volume  that  they  could  be  heard  around  the  surrounding 
blocks,  were  installed  facing  the  grandstand  and,  in  addition,  one 
pointing  in  a north-east  direction  toward  the  pit  area  in  the  in- 
field of  the  race-track,  so  that  that  horn  faced  toward  the  exact 
area  through  which  Van  Patter’s  car  plunged,  and  that  over 
these  horns  announcements  were  made  between  every  two  races, 
warning  these  non-paying  spectators  of  the  danger  and  insisting 
that  they  stand  back  from  the  fence.  As  an  additional  dis- 
couragement to  gratuitous  viewing  of  the  racing,  the  defendant 
Martin  had  caused  the  fence  to  be  lined  with  opaque  canvas  so 
that  these  non-paying  spectators  had  to  look  either  over  the  top, 
4 feet  6 inches  above  the  ground,  or  underneath  the  canvas.  So 
far  as  this  evidence  has  been  recounted,  there  is  nothing  to  carry 
any  warning  to  these  plaintiffs  if  their  statement,  that  they  had 
arrived  at  the  park  only  a few  moments  before  they  were  hurt 
and  were  proceeding  toward  the  ticket-wicket  without  being 
near  the  fence,  is  to  be  believed.  In  fact,  neither  Sergeant  Stuart 
nor  Constable  Morgan  can  swear  that  even  they  who  were  there 
for  the  purpose  of  warning  back  these  non-paying  spectators 
heard  the  warning  broadcasts  which  were  supposed,  of  course, 
to  assist  these  officers  in  the  performance  of  their  task.  The 
defendants  attempted  to  show  by  the  evidence  of  Constables 
Morgan,  McAlpine  and  Barber  that  the  plaintiffs  and  Welsh  had 
been  in  such  a position  that  they  could  not  have  helped  hearing 
these  warnings,  in  fact,  had  been  amongst  the  crowd  of  spectators 
pressing  up  to  the  fence  and  had  been  injured  in  a precipitated 
attempt  to  get  out  of  the  place  of  danger  when  Van  Patter’s  car 
came  through  the  fence. 

Constable  Morgan  knew  Aldridge,  having  been  a fellow  sea- 
cadet  with  him  some  years  previously.  They  were  not  intimate 
acquaintances.  Morgan  swore  that  he  saw  Aldridge  in  the 
vicinity  of  the  army  tank  standing  west  of  the  tank  about  20 
feet  north  of  the  fence  at  a point  between  the  northerly  and 
southerly  limits  of  the  tank.  Since,  according  to  the  plan,  ex.  2, 
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the  southerly  limit  of  the  army  tank  was  21  feet  north  of  the 
fence,  it  would  appear  that  Officer  Morgan’s  estimate  of  distance 
is  a little  on  the  low  side.  Morgan  states  that  he  saw  Aldridge 
approximately  five  minutes  before  the  accident  and  that  he 
believed  he  had  conversation  with  him.  In  cross-examination 
Morgan  stated  that  he  believed  there  were  words  passed  but  he 
could  not  recall  what  the  words  were,  and  he  said  that  at  the  time 
of  the  accident,  he  (Morgan)  had  proceeded  about  200  feet  west 
of  the  tank.  Aldridge  was  called  in  reply,  admitted  that  he 
knew  Officer  Morgan,  but  stated  that  he  did  not  remember 
having  seen  him  on  the  day  in  question  and  that  he  did  not  speak 
to  him. 

Constable  McAlpine  was  an  officer  of  the  municipal  police 
force  who  was  on  duty  that  day,  his  beat  taking  him  along 
Dundas  Street,  and,  I suspect,  attracted  as  were  the  plaintiffs 
and  Gillen  by  the  noise  and  dust,  he  stopped  at  this  point  and 
spent  about  three-quarters  of  an  hour  standing  in  the  public 
park  near  the  tank.  He  did  not  know  either  of  the  plaintiffs 
or  Welsh  and  could  not  identify  their  individual  movements  until 
the  time  he  saw  two  men  struck,  who  later  turned  out  to  be  the 
two  plaintiffs.  He  does  swear  generally  that  men  were  standing 
very  close  to  the  fence  and  that  he  was  standing  40  or  50  feet 
east  of  the  tank  when  the  car  came  through  the  fence,  and  was 
looking  westward.  McAlpine  swears  that  when  the  two  plain- 
tiffs were  struck  they  were  running  away  from  the  fence,  and  in 
reply  to  my  question  he  stated  that  he  just  noticed  them  turn 
from  the  fence  and  start  running  and  that  he  first  saw  them  when 
they  were  apparently  5 or  10  feet  from  the  fence  and  that  they 
were  then  just  being  struck.  Since  there  is  no  evidence  that 
either  plaintiff  was  found  less  than  from  20  to  25  feet  from  the 
fence,  and  no  evidence  that  they  were  thrown  any  great  distance 
when  struck,  I am  inclined  to  think  that  Officer  McAlpine’s 
estimate  of  “5  or  10  feet”  is  rather  inaccurate.  Exhibits  14 
and  16  are  photographs  taken  from  Egerton  Avenue  looking^ 
westerly.  On  Officer  McAlpine’s  evidence  he  was  standing  be-  jra 
tween  the  position  of  the  camera  and  the  army  tank  shown  in  M 
the  photographs,  and  he  was  attempting  to  describe  the  distance  ^ 
north  of  the  fence  that  the  plaintiffs  were  when  they  were  struck  ^ 
at  a point  25  or  30  feet  west  of  the  army  tank.  I believe  Officer  1 
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McAlpine’s  opportunity  to  make  an  accurate  observation  of  that 
was  very  slight  indeed. 

Officer  Barber  was  another  municipal  police  officer  who  was 
that  day  off  duty  and,  unlike  his  eight  fellow-officers,  he  was 
spending  it  on  a holiday  rather  than  working  at  Queen’s  Park, 
and  his  holiday  took  the  form  of  climbing  to  the  roof  of  a grocery 
store  on  the  north  side  of  Dundas  Street,  being  the  second  build- 
ing east  of  Quebec  Street,  so  that  he  could,  from  this  point  of 
vantage,  watch  the  stock-car  racing  throughout  the  afternoon. 
Barber  was  there  for  three  or  four  hours.  He  swears  that  he 
heard  the  public-address  system  broadcast  warnings  to  the  non- 
paying spectators  and  he  fully  confirms  the  evidence  of  the  other 
police  officers  as  to  their  frequent  and  ineffective  efforts  to  warn 
these  spectators  and  to  drive  them  back  from  the  fence.  He 
states  that  in  watching  the  scene  at  the  time  of  the  accident  he 
saw  a number  of  people  standing  against  the  fence  commencing 
at  the  overpass  over  the  tunnel  and  continuing  north  and  west 
from  the  edge  of  the  fence,  that  there  were  people  standing 
on  the  army  tank  but  that  there  were  none  in  the  area  about  the 
tank  on  the  ground. 

From  this  evidence  it  is  sought  to  show  that  the  two  plaintiffs 
and  Welsh  were  amongst  those  who  were  up  at  the  edge  of  the 
fence  despite  the  frequent  warnings  of  the  public-address  system 
and  the  police,  and  that  when  they  had  taken  that  position  they 
had  done  so  with  full  knowledge  and  appreciation  of  the  risk  in- 
volved and  had  impliedly  assumed  that  risk.  I cannot  attach 
that  effect  to  the  evidence  of  these  two  officers.  I have  pointed 
out  the  defects  in  the  evidence  of  Officer  McAlpine.  Officer 
Barber  agreed  with  me  that  he  was  at  least  200  feet  away  from 
the  army  tank  and  agreed  with  me  that  in  the  area  where  he 
said  there  were  no  people,  that  is  around  the  army  tank,  there 
was,  according  to  McAlpine’s  own  evidence,  his  fellow-officer  in 
uniform.  It  is  true  that  there  were  few  people  on  the  ground 
in  the  area  immediately  adjacent  to  the  point  where  the  plain- 
tiffs were  struck;  that  is  the  plaintiffs’  own  evidence.  I believe, 
however,  on  the  plaintiffs’  evidence,  that  they  were  not  in  that 
area  and  not  on  the  side  of  the  fence  when  the  motor  car  came 
through  that  fence  and  I cannot  find  anything  in  Officer  Barber’s 
evidence  to  make  me  doubt  the  testimony  of  the  plaintiffs. 
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Counsel  for  the  defendants  has  pointed  out  the  discrepancies 
in  the  evidence  of  the  plaintiffs  themselves.  Joseph  O’Brien  in 
cross-examination  swore  that  he  met  his  co-plaintiff  Aldridge 
at  about  noon  or  a little  later.  Aldridge,  on  the  other  hand,  in 
his  cross-examination  stated  that  he  met  O’Brien  about  4 p.m., 
that  he  had  been  home  before  that  and  that  he  met  him  by  ap- 
pointment and  not  casually.  Both,  however,  agree  that  they 
did  drive  first  to  Springbank  Park  and  Byron,  which  is  near-by, 
and  O’Brien  swears  that  they  came  back  to  London  and  parked 
on  Dundas  Street  in  the  centre  of  the  city,  where  they  sat  from 
half  an  hour  to  an  hour  in  the  car,  as  he  says,  “watching  the 
girls  go  by”,  and  they  then  determined  to  drive  out  to  Crumlin, 
east  of  the  city  of  London  on  Dundas  Street,  and  in  the  course 
of  that  trip  they  passed  along  Dundas  Street  in  front  of  Queen’s 
Park  and  stopped,  as  I have  hereinbefore  recounted.  I am  of  the 
opinion  that  the  rather  aimless  wandering  around,  recounted  by 
the  infant  plaintiff  O’Brien,  was  exactly  that  sort  of  conduct  one 
could  expect  from  three  youths,  one  still  in  his  teens,  who  had  a 
holiday,  a car  at  their  disposal  and  no  definite  plans. 

Counsel  for  the  defendants  both  made  considerable  point  of 
the  improbable  nature  of  the  plaintiffs’  evidence  that  at  5.30  in 
the  afternoon  they  intended  to  spend  the  amounts  necessary  to 
obtain  tickets  and  enter  the  stock-car  races.  Tickets  were  said 
by  the  defendant  Martin  to  be  $1.50,  $1.00  or  50c.  In  spite  of 
the  fact  that  such  expenditure  would  seem  out  of  proportion  with 
the  returns  that  the  plaintiffs  could  hope  for  during  the  very 
short  part  of  the  stock-car  racing  which  they  could  expect  would 
occur  after  5.30  p.m.,  such  an  inferential  argument  does  not 
refute  the  sworn  testimony  of  all  three,  that  is  the  two  plaintiffs 
and  Welsh,  that  their  purpose  in  walking  across  the  park  was  to 
buy  tickets.  However,  even  if  these  three  had  no  such  purpose, 
they  were  walking  in  a public  park  where  they  had  every  right 
to  walk  and  I have  found  as  a fact  that  they  were  not  standing 
against  the  fence  either  immediately  before  the  accident  or  at 
any  previous  time. 

It  is  for  the  defendants  to  establish  the  defence  of  vdlenti^^ 
non  fit  injuria.  9|| 

Wills  J.  in  Osborne  v.  The  London  and  North  Western  Rail-  " 
way  Company  (1888),  21  Q.B.D.  220  at  223-4,  said:  “ ...  if  the  j 
defendants  desire  to  succeed  on  the  ground  that  the  maxim 
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‘Volenti  non  fit  injuria’  is  applicable,  they  must  obtain  a finding 
of  fact  ‘that  the  plaintiff  freely  and  voluntarily,  with  full  knowl- 
edge of  the  nature  and  extent  of  the  risk  he  ran,  impliedly  agreed 
to  incur  it.’  ” (The  italics  are  mine.) 

Gillanders  J.A.  in  Harrison  v.  Toronto  Motor  Car  Limited 
and  Krug,  [1945]  O.R.  1 at  9,  [1945]  1 D.L.R.  286,  said:  “To 

establish  such  a defence,  it  must  be  shown  that  the  appellant  not 
only  perceived  the  existence  of  danger,  but  also  fully  appreciated 
it  and  voluntarily  assumed  the  risk,  and  that  is  a question  of 
fact.” 

I am  of  the  opinion  that  the  defendants  have  not  established 
that  the  plaintiffs  perceived  the  existence  of  danger,  let  alone 
that  they  fully  appreciated  it  or  voluntarily  assumed  this  risk, 
and  I must  find  that  the  defendants  have  failed  to  establish  the 
defence  volenti  non  fit  injuria.  I have  read  the  other  cases  cited 
by  counsel  for  the  defendants:  Murray  et  al.  v.  Harringay 
Arena  Ld.,  [1951]  2 K.B.  529,  [1951]  2 All  E.R.  320;  Hall  v. 
Brooklands  Auto  Racing  Club,  [1933]  1 K.B.  205;  and  Payne  and 
Payne  v.  Maple  Leaf  Gardens  Limited  et  al.,  [1949]  O.R.  26, 
[1949]  1 D.L.R.  369,  which  are  cases  dealing  with  the  implied 
contract  between  the  promoter  of  an  athletic  spectacle  or  contest 
and  the  person  who  buys  a ticket;  and  Young  v.  Mayfair  Con- 
struction Company  et  al.,  [1952]  O.W.N.  38,  and  these  cases 
have  in  no  way  affected  the  conclusion  at  which  I have  arrived. 

The  plaintiffs,  as  I have  said,  base  their  claim  alternatively 
upon  the  principle  enunciated  by  Blackburn  J.  in  Fletcher  v. 
Rylands  et  al.  (1866),  L.R.  1 Exch.  265,*  and  affirmed  by  the 
House  of  Lords  per  Lord  Cairns  in  Rylands  et  al.  v.  Fletcher , 
supra.  That  principle  is  stated  in  Salmond  on  Torts,  10th  ed. 
1945,  at  p.  513,  as  follows: 

“The  occupier  of  land  who  brings  and  keeps  upon  it  anything 
liable  to  do  damage  if  it  escapes  is  bound  at  his  peril  to  prevent 
its  escape,  and  is  liable  for  all  direct  consequences  of  its  escape, 
even  if  he  has  been  guilty  of  no  negligence.” 

A very  large  number  of  things  have  been  found  to  be  within 
the  words  “anything  liable  to  do  damage  if  it  escapes”.  Lord 
Porter  in  Read  v.  J.  Lyons  <&  Company,  Limited,  [1947]  A.C.  156 
at  176,  [1946]  2 All  E.R.  471,  stated:  “For  the  present  I need 
only  say  that  each  seems  to  be  a question  of  fact  subject  to  a 
ruling  of  the  judge  as  to  whether  the  particular  object  can  be 
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dangerous  or  the  particular  use  can  be  non-natural,  and  in  de- 
ciding this  question  I think  that  all  the  circumstances  of  the 
time  and  place  and  practice  of  mankind  must  be  taken  into  con- 
sideration so  that  what  might  be  regarded  as  dangerous  or  non- 
natural may  vary  according  to  those  circumstances.” 

Using  this  test  the  Court  of  Appeal  in  England  in  Hale  v. 
Jennings  Brothers,  [1938]  1 All  E.R.  579,  found  a “chair-o-plane”, 
an  amusement  device  which  was  described  as  similar  to  a round- 
about, where  the  whirling  chairs  were  caused  by  centrifugal 
force  to  swing  out,  was  a dangerous  thing  and  held  that  the 
principle  of  Rylands  v.  Fletcher  applied  when  a participant  in  its 
use  meddled  with  the  operation  of  the  particular  chair  in  which 
he  rode  so  that  it  flew  off  the  machine  and  struck  and  injured 
the  operator  of  an  adjoining  concession.  Atkinson  J.  in  Shiffman 
V,  The  Order  of  the  Hospital  of  St.  John  of  Jerusalem,  [1936]  1 
All  E.R.  557  at  561,  expressed  the  view  that  a 30-foot  flag-pole 
erected  by  the  defendants  in  a public  park,  and  retained  in  posi- 
tion only  by  guy-wires,  was  a dangerous  thing  under  the  rule  of 
Rylands  v.  Fletcher  and  that  the  plaintiffs  could  have  recovered 
under  that  rule,  although  he  chose  to  rest  his  decision  on  a 
specific  finding  of  negligence.  The  Court  of  Appeal  in  Miles 
V.  Forest  Rock  Granite  Company  (Leicestershire)  (Limited) 
(1918),  34  T.L.R.  500,  found  that  a plaintiff  who  was  walking 
along  a road  and  was  injured  by  rocks  thrown  by  blasting  on 
the  defendant’s  property,  could  recover  under  the  rule  in  Rylands 
V.  Fletcher.  Swinfen  Eady  M.R.  at  p.  501,  dealing  with  the  trial 
judge’s  charge  to  the  jury  that  they  must  find  negligence  in 
order  to  find  a verdict  for  the  plaintiff,  said:  “That  mode  of 
putting  the  case  was  far  too  favourable  to  the  defendants.  This 
was  a case  in  which  the  defendants  had  brought  on  their  premises 
a quantity  of  explosives  for  their  business  and  fired  considerable 
charges.  . . . The  doctrine  of  Rylands  v.  Fletcher  applied  to  the 
present  case.” 

In  the  present  case  the  circumstances  are  these.  The  Western^' 
Fair  Association  since  1877  has  held  these  premises  including^ 
Queen’s  Park  and  for  many,  many  years  has  operated  this  grand 
stand  and  race  track,  during  the  period  in  which  the  fair  is  held5® 
for  the  purpose  of  exhibitions  of  harness  horse  racing.  The  | 
track  is  an  ordinary  clay  graded  track  which  varies  in  width  J 
from  43  feet  6 inches  down  a straightaway  to  38  feet  4 inches  J 


Aldridge  et  aL  v*  Van  Patter  et  aL  Spence  J.  605 

at  the  commencement  of  the  curve  north-westerly  of  the  track 
as  it  crosses  the  tunnel.  According  to  the  evidence  there  is  no 
attempt  to  bank  this  track  in  any  way  and  it  is  surrounded  by  a 
fence  and  hedge  graphically  illustrated  in  the  photographs  which 
were  marked  as  exhibits  3,  4,  5,  6,  14,  15  and  16.  That  fence  is 
shown  in  considerable  detail  in  ex.  6.  It  is  a steel-wire  fence 
4 feet  6 inches  in  height  and  the  posts  as  described  by  the  witness 
Huston  were  of  a metal,  either  aluminum  or  covered  with  alumi- 
num paint  or  galvanized. 

This  was  the  area  in  which  the  Western  Fair  Association  per- 
mitted its  co-defendant  Martin  to  carry  on  stock-car  racing 
under  the  agreement,  ex.  1.  Stock-cars  were  described  by 
Martin  as  being  any  cars  taken  off  the  assembly-line  and  con- 
verted to  the  owners’  own  specifications  in  order  to  obtain  speed 
and  racing  ability.  The  defendant  Donald  Van  Patter,  called 
as  a witness  by  the  defendant  Martin,  stated  that  these  stock- 
cars,  when  engaged  in  a race,  proceeded  down  the  straightaway 
at  about  60  miles  an  hour  and  reduced  by  braking  to  a speed  of 
about  45  miles  an  hour  on  the  curves.  He  admitted  in  cross- 
examination  that  a fence  had  been  struck  once  before  during 
the  race  that  day,  stating  that  it  was  not  very  frequent  but  it 
was  to  be  expected,  and  further  admitted  that  “the  margin  of 
safety  was  slight”. 

I shall  deal  later  with  the  manner  in  which  the  accident  here 
involved  occurred,  but  it  would  appear  from  the  testimony  of 
nearly  all  the  witnesses  at  the  trial  that  great  clouds  of  dust  rose 
from  the  track,  especially  at  the  curves — clouds  of  dust,  in  fact, 
so  dense  that  it  was  impossible  for  the  contestants  to  see.  The 
defendant  Martin  in  his  cross-examination  admitted  that  he 
knew  that  a car  could  escape  through  the  fence,  in  fact  through 
any  fence,  and  that  he  knew  that  the  defendant  Western  Fair 
Association  had  required  him  to  insure  against  public  liability 
“because  they  [Western  Fair  Association]  knew  I was  going  to 
run  a dangerous  spectacle”.  Again  the  defendant  Martin  says 
the  greater  the  speed  the  greater  was  the  risk  and  added,  I think, 
the  terse  commentary  “it  was  an  auto  race”.  In  all  the  circum- 
stances of  this  spectacle  taking  place  in  Queen’s  Park,  surrounded 
only  by  a frail  fence,  judging  from  the  impact  of  the  missiles 
which  could  and  did  hit  it,  and  immediately  adjacent  to  a public 
park  on  the  main  street  of  the  city  of  London,  with  the  edge  of 
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the  track  only  71  feet  from  the  sidewalk  of  the  street,  I have 
no  doubt  whatsoever  that  such  stock-car  racing  was  a dangerous 
thing  and  was  a non-natural  user  of  the  land  and  that  therefore 
the  principle  in  Rylands  v.  Fletcher  should  apply  in  favour  of 
the  plaintiffs,  who  may  succeed  without  proof  of  negligence. 


The  defendants  answer  the  plaintiffs’  claim  based  upon 
Rylands  v.  Fletcher  with  the  submission  that  the  principle  does 
not  apply  to  a claim  for  personal  injuries  and  applies  only  be- 
tween adjoining  landowners,  citing  Read  v.  J.  Lyons  & Company ^ 
Limited,  supra.  In  that  case  a female  inspector  under  The 
National  Service  Act  of  England  was  carrying  out  her  duties  in 
a shell-filling  factory  when  one  of  the  shells  exploded,  killing  a 
workman  and  injuring  her.  Her  counsel  based  her  claim  upon 
the  principle  of  Rylands  v.  Fletcher.  The  House  of  Lords  was 
unanimously  of  the  opinion  that  that  principle  did  not  apply 
unless  the  dangerous  thing  escaped  from  the  lands  upon  which 
it  was  brought,  and  that  since  the  explosion  and  injury  occurred 
in  the  shell-filling  factory  the  principle  could  not  apply  to  that 
case. 

Viscount  Simon,  at  p.  167,  stated:  “Now,  the  strict  liability 
recognized  by  this  House  to  exist  in  Rylands  v.  Fletcher  is  con- 
tained by  two  elements  which  I may  call  the  condition  of  ‘escape’ 
from  the  land  of  something  likely  to  do  mischief  if  it  escapes, 
and  the  condition  of  ‘non-natural  use’  of  the  land.” 

The  majority  of  their  Lordships  expressly  refrained  from 
deciding  whether  a claim  by  virtue  of  the  principle  in  Rylands 
V.  Fletcher  lay  for  personal  injuries. 

Viscount  Simon  said  at  p.  168:  “In  these  circumstances  it 
becomes  unnecessary  to  consider  other  objections  that  have  been 
raised,  such  as  the  question  whether  the  doctrine  of  Rylands  v. 
Fletcher  applies  whether  the  claim  is  for  damages  for  personal 
injury  as  distinguished  from  damages  to  property.” 

Lord  Porter  said  at  p.  178:  “I  would  add  that  in  considering 
the  matter  now  in  issue  before  your  Lordships  it  is  not  in  my 
view  necessary  to  determine  whether  injury  to  the  person  is  one 
of  those  matters  in  respect  of  which  damages  can  be  recovered 
under  the  rule.” 


Lord  Simonds  said  at  p.  180:  “Holding  the  view  that  I do 
upon  the  first  question  [the  necessity  for  showing  an  escape]  I 
think  it  inexpedient  to  express  a final  view  upon  the  second,  but 
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I would  not  be  taken  as  assenting  to  the  proposition  that  if,  e.g., 
the  plaintiff  in  . . . [Rainham  Chemical  Works,  Limited  et  al.  v. 
Belvedere  Fish  Guano  Company,  Limited,  [1921]  2 A.C.  465] 
had  been  a natural  person  who  had  suffered  personal  injury  the 
result  would  necessarily  have  been  the  same.” 

Lord  Uthwatt  said  at  p.  186:  “I  do  not  regard  Rylands  v, 

Fletcher  as  laying  down  any  principle  other  than  a principle 
applicable  between  occupiers  in  respect  of  their  land  or  as 
reflecting  an  aspect  of  some  wider  principle  applicable  to  danger- 
ous businesses  or  dangerous  things.  For  the  purposes  of  my 
opinion,  therefore,  it  is  unnecessary  to  consider  whether  or  not 
the  use  of  land  here  in  question  was  a natural  use.  . . . ” 

Lord  Macmillan,  on  the  other  hand,  at  pp.  170-3,  bases  his 
opinion  squarely  on  the  proposition  that  the  doctrine  of  Rylands 
V.  Fletcher  “derives  from  a conception  of  mutual  duties  of  ad- 
joining landowners  and  its  congeners  are  trespass  and  nuisance”. 
At  p.  173  he  says:  “If  its  foundation  is  to  be  found  in  the  in- 
junction sic  utere  tuo  ut  alienum  non  laedas,  then  it  is  manifest 
that  it  has  nothing  to  do  with  personal  injuries.  . . . The  two 
prerequisites  of  the  doctrine  are  that  there  must  be  the  escape 
of  something  from  one  man’s  close  to  another  man’s  close  and 
that  which  escapes  must  have  been  brought  upon  the  land  from 
which  it  escapes  in  consequence  of  some  non-natural  use  of  that 
land,  whatever  precisely  that  may  mean.  Neither  of  these 
features  exists  in  the  present  case.  ...” 

I am  of  the  view  that  Lord  Macmillan  must  be  considered  to 
be  uttering  an  obiter  dictum  3Xid  one  which  the  other  members 
of  the  House  of  Lords  expressly  refrain  from  assenting  to. 

On  the  other  hand,  liability  under  Rylands  v.  Fletcher  was 
found  for  personal  injuries  in  Hale  v.  Jennings  Brothers,  supra; 
Shi ff man  v.  The  Order  of  the  Hospital  of  St.  John  of  Jerusalem, 
supra,  and  Miles  v.  Forest  Rock  Granite  Company  (Leicester- 
shire) {Limited)  j supra.  Charlesworth  on  Negligence,  2nd  ed. 
1947,  at  pp.  234  and  242,  expresses  an  opinion  contrary  to  that  in 
Lord  Macmillan’s  dictum  and  on  the  other  hand  is  of  the  opinion 
that  liability  under  the  principle  is  owed  to  all  the  world,  limited 
only  by  the  question  of  the  remoteness  of  the  damage. 

I am  of  the  opinion,  therefore,  in  view  of  the  cases  in  the 
English  Court  of  Appeal  which  I have  cited,  that  a Court  is 
justified  in  finding  a liability  under  the  principle  of  Rylands  v. 
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Fletcher  for  personal  damages,  and  for  personal  damages  sus- 
tained not  by  the  owner  or  occupant  of  adjoining  lands  but  by 
anyone  to  whom  the  probability  of  such  damage  would  naturally 
be  foreseen.  Certainly  it  is  hard  to  understand  how  the  prob- 
ability of  injury  to  persons  in  the  public  park  would  not  naturally 
be  foreseen  in  the  circumstances  of  the  present  case.  In  fact, 
that  probability  was  foreseen  by  everyone  concerned,  an  aspect 
of  the  case  to  which  I shall  refer  when  I am  dealing  with  the 
question  of  liability  upon  the  ground  of  negligence. 

Then  upon  whom  is  liability  imposed  under  the  principle  of 
Rylands  v.  Fletcher 

Firstly,  as  to  the  defendant  Van  Patter — I have  searched 
through  the  cases  and  have  found  no  instance  in  which  the  person 
by  whose  conduct  the  dangerous  thing  escaped  from  the  lands 
was  found  liable  under  this  doctrine  as  distinguished  from  a 
liability  in  negligence.  Crompton,  the  rider  of  the  chair  in 
Hale  V.  Jennings  Brothers , supra,  was  not  even  sued.  The  work- 
man who  let  off  the  blast  in  Miles  v.  Forest  Rock  Granite  Com- 
pany (Leicestershire)  ( Limited) ^ supra,  was  not  a party  to  the 
action.  In  Hall  v.  Brooklands  Auto  Racing  Cluh^supra,  the  two 
drivers  whose  cars  collided,  causing  the  third  to  leave  the  track 
and  injure  Hall,  were  made  parties  defendant.  The  jury  found 
no  negligence  on  their  part  and  the  plaintiff  did  not  appeal 
against  that  finding.  In  the  Court  of  Appeal  there  was  no  dis- 
cussion as  to  any  possibility  of  imposing  a liability  upon  those 
drivers  under  the  principle  of  Rylands  v.  Fletcher. 

In  Schubert  v.  Sterling  Trusts  Corporation  et  al.,  [1943]  O.R. 
438,  [1943]  4 D.L.R.  584,  Hogg  J.  (as  he  then  was)  found  the 
Harris  Safeway  Exterminating  Company  liable  on  the  basis  of 
its  negligence  and  at  p.  446  he  stated:  ‘T  am  of  the  opinion  that 
the  Trusts  Corporation  is  liable  . . . under  the  rule  in  Rylands 
V.  Fletcher.” 

Therefore,  in  my  opinion,  the  defendant  Van  Patter  is  not 
liable  for  damages  under  this  rule. 

In  order  to  determine  the  liability  of  the  two  defendants 
Wilmer  Martin  and  the  Western  Fair  Association,  it  is  necessary 
to  consider  their  relationship  to  each  other.  That  must  be  done 
by  examining  the  agreement  between  these  two  defendants. 
Counsel  for  the  two  defendants  characterized  this  document,  ex., 
1,  as  a lease  from  the  association  to  Martin  of  Queen’s  Park 
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for  the  period  of  one  day,  the  24th  May  1951.  I am  very  far 
from  convinced  that  the  document  is,  in  its  legal  effect,  a lease. 
It  is  true  that  para.  2(a)  reads:  “To  pay  the  Party  of  the  First 
Part  the  sum  of  Five  Hundred  Dollars  ($500.00)  rental,  such  sum 
to  be  due  and  payable  upon  the  execution  hereof.” 

The  use  of  language  that  is  appropriate  to  a lease  does  not 
of  itself  create  the  relationship  of  landlord  and  tenant  or  attach 
the  incidents  that  normally  flow  from  a lease:  In  re  Willis; 
Ex  parte  Kennedy  (1888),  21  Q.B.D.  384.  In  spite  of  the  use  of 
the  word  “rental”,  I am  of  the  opinion  that  this  document  is  in 
effect  a licence  granted  by  the  Western  Fair  Association  to 
Martin,  to  use  the  grandstand  and  race-track  in  Queen’s  Park 
on  the  24th  May  1951  for  the  purpose  of  conducting  automobile 
races.  Otherwise,  the  covenants  in  paras.  2(d)  and  2(e)  to 
indemnify  and  save  harmless  the  association  would  appear  to 
have  been  unnecessary.  Moreover,  the  covenant  in  para.  2(f), 
to  provide  adequate  watchman  service  at  all  times,  would  not 
appear  to  be  appropriate  to  a lease  for  one  day,  nor  would  the 
further  right  reserved  to  the  Western  Fair  Association  in  the 
paragraph  which  follows  para.  2(f),  viz.,  the  right  to  cancel  the 
performance,  seem  appropriate  to  a lease.  I am  of  the  opinion, 
therefore,  that  the  document  grants  a mere  licence  and  the 
relationship  between  the  parties  is  that  of  licensor  and  licensee. 

Certainly  Martin  is  subject  to  a claim  under  the  doctrine  in 
Rylands  v.  Fletcher.  I am  of  the  opinion  that  the  Western  Fair 
Association  is  similarly  liable. 

The  learned  author  of  Findlay,  Property  Owners’  and  Occu- 
piers’ Liability,  1928,  at  p.  336  states: 

“Again,  if  land  is  let  for  the  purpose  of  building  a reservoir 
on  it  both  owner  and  occupier  will  be  liable  if  the  water  escapes 
and  does  damage. 

“A  difficult  question  arises  when  artificial  water  is  brought 
to  the  property  by  a tenant.  The  principle  of  law  applicable  to 
such  a case  is  that  the  landlord  is  liable  if  he  has  himself  brought 
the  danger  to  the  property  or  has  authorized  the  tenant  to  do  so. 
The  tenant  will  also  be  liable  in  respect  of  his  control  and 
custody  of  the  danger.”  (The  italics  are  my  own.) 

Again  in  Schubert  v.  Sterling  Trusts  Corporation  et  al.,  supra, 
the  trusts  corporation  who  were  owners  of  the  apartment  build- 
ing in  trust  were  found  liable  notwithstanding  the  fact  that  they 
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had  retained  the  service  of  an  independent  contractor  to  bring 
on  to  the  property  the  dangerous  substance,  Le,,  the  fumigating 
gas,  and  that  the  fumigating  gas  escaped  and  caused  the  death 
of  the  two  tenants  by  reason  of  the  contractor’s  failure  to  comply 
with  the  statutory  regulations. 

For  these  reasons  I am  of  the  opinion  that  both  the  defendant 
Wilmer  Martin  and  the  defendant  Western  Fair  Association  are 
liable  to  the  plaintiffs  under  the  rule  in  Rylands  v.  Fletcher. 

The  plaintiffs  have  claimed  alternatively  against  the  three 
defendants  on  the  ground  of  nuisance.  As  has  been  said  on  many 
occasions,  nuisance  is  a vague  doctrine,  very  difficult  to  define 
accurately.  The  liahility  arising  under  nuisance  is  often  difficult 
to  separate  and  divide  from  the  liability  arising  under  the 
principle  of  Rylands  v.  Fletcher  and  the  liabilities  overlap  and 
are  dealt  with  in  a Similar  fashion  in  many  cases.  Halsbury, 
2nd  ed.  vol.  24  (1937),  at  p.  18,  speaks  of  one  division  of  nuisance 
as  being  “acts  or  omissions  connected  with  the  user  or  occupation 
of  land  which  cause  damage  to  another  person  in  connection  with 
the  latter’s  user  or  occupation  of  land”. 

Counsel  for  the  defendants  question  whether  a claim  in 
nuisance  can  be  based  on  a single  sudden  emission  from  the 
defendant’s  lands  of  something  which  damaged  the  plaintiff. 

Salmond,  op.  cit.y  at  p.  222,  remarks:  “Nuisance  is  commonly 
a continuing  wrong — that  is  to  say,  it  commonly  consists  in  the 
establishment  or  maintenance  of  some  state  of  things  which 
continuously  or  repeatedly  causes  the  escape  of  noxious  things 
on  to  the  plaintiff’s  land  {e.g.^  a stream  of  foul  water,  or  the 
constant  noise  or  smell  of  a factory).  An  escape  of  something 
on  a single  occasion,  however  harmful  and  wrongful  {e.g.,  the 
escape  of  water  from  the  bursting  of  a reservoir) , would  not  in 
common  speech  be  termed  a nuisance.  This  distinction,  how- 
ever, is  not  one  which  admits  or  requires  any  legal  recognition 
for  the  purposes  of  the  law  of  nuisance.  All  wrongful  escapes 
of  deleterious  things,  whether  continuous,  intermittent,  or^l 
isolated,  are  equally  to  be  classed  as  nuisances  in  law;  for  theyj|i 
are  all  governed  by  the  same  principles.” 

In  ^tone  v.  Bolton  et  at,  [1950]  1 K.B.  201,  [1949]  2 All  E.R.Jj 
851,  Jenkins  L.J.  at  p.  208  stated:  “With  the  learned  judge’sj|l 

reasoning  and  conclusion  on  the  issue  of  nuisance  I agree.  I do-  J 
not  think  a single  isolated  act  causing  direct  damage,  such  asil 
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the  striking  of  a person  on  the  highway  by  a cricket  ball  hit 
from  adjacent  premises,  can  properly  be  brought  under  the  head 
of  nuisance  to  a highway.  The  gist  of  such  a nuisance,  as  it 
seems  to  me,  is  the  causing  or  permitting  of  a state  of  affairs 
from  which  damage  is  likely  to  result.  If  damage  does  in  fact 
result  to  some  individual  on  the  highway,  the  person  causing 
or  permitting  the  state  of  affairs  is  liable  because  the  state  of 
affairs  from  which  the  damage  flowed  was  due  to  his  act  or 
omission.” 

In  that  action  a plaintiff  on  Beckenham  Road  was  struck  by 
a cricket  ball  which  passed  over  a 7-foot  fence  out  of  the  grounds 
of  a cricket  club,  having  been  driven  from  a point  about  100 
yards  away  from  the  plaintiff.  Evidence  was  given  that  in  more 
than  thirty  years  of  play  on  that  cricket  pitch,  only  about  five 
balls  had  been  driven  over  this  barrier  and  none  of  these  had 
struck  or  injured  any  person.  Singleton  L.J.  at  p.  205  said: 
“There  is,  however,  nothing  to  show  that  before  this  accident 
any  discomfort  or  interference  had  been  caused  ...  In  these 
circumstances,  I am  not  disposed  to  hold  that  the  playing  of 
cricket  on  this  ground  constituted  a public  nuisance  by  reason 
of  the  fact  that  occasionally — and  it  was  very  seldom — a ball 
was  hit  into  Beckenham  Road.”  In  the  House  of  Lords,  suh  nom. 
Bolton  et  al.  v.  Stone,  [1951]  A.C.  850,  [1951]  1 All  E.R.  1078, 
counsel  for  the  plaintiff  expressly  refrained  from  urging  the 
ground  of  nuisance. 

In  my  opinion  the  judgment  of  the  Court  of  Appeal  must  be 
interpreted  on  the  basis  of  the  particular  evidence  in  that  case. 
In  fact  the  members  of  the  Court  distinguished  Castle  v.  St. 
Augustine's  Links,  Limited  et  al.  (1922),  38  T.L.R.  615.  In  the 
latter  action  a plaintiff,  driving  along  a highway  where  it 
parallelled  the  13th  hole  of  a golf  course,  was  struck  by  slivers 
of  glass  when  his  windshield  was  pierced  by  a golf  ball  driven 
from  the  13th  tee.  Sankey  J.  gave  judgment  against  both  the 
club  and  the  defendant  player,  holding  that  the  user  of  the  13th 
hole  was  a danger  to  persons  passing  on  the  highway,  stating 
that  he  was  sure  the  directors  knew  that  balls  driven  from  that 
tee  frequently  landed  on  the  highway.  The  evidence  in  the 
present  case  shows  conclusively  that  the  defendant  the  Western 
Fair  Association,  through  its  officers,  particularly  Jackson,  the 
general  manager,  and  Saunders,  the  grounds  superintendent,  and 
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also  the  defendant  Martin,  knew  that  there  was  grave  and  con- 
stant danger  of  competing  drivers  going  through  the  fence  into 
this  public  park  and  in  fact  on  that  very  afternoon  one  com- 
petitor already  had  struck  and  torn  down  the  fence  near  which 
the  accident  occurred,  although  by  chance  the  vehicle  did  not 
proceed  beyond  the  fence.  In  the  circumstances  of  this  case,  I 
find  that  Castle  v.  St.  Augustine’s  Links,  Limited  et  al.  and  not 
Bolton  et  al.  v.  Stone  applies. 

In  Dollman  et  al.  v.  A.  d S.  Hillman,  Ltd.,  [1941]  1 All  E.R. 
355,  the  Court  of  Appeal  dealt  with  circumstances  where  a piece 
of  fat  lying  on  the  sidewalk  in  front  of  a butcher  store  caused  a 
passer-by  to  slip  and  caused  him  serious  injury.  The  piece  of 
fat  had  come  from  the  defendant’s  store.  The  means  by  which 
it  had  been  transferred  from  the  store  to  the  sidewalk  was  never 
explained.  Upon  the  evidence  it  could  have  been  in  that  position 
for  a short  time  only.  There  was  no  evidence  whatsoever  of 
any  frequent  previous  similar  condition  of  the  sidewalk,  but  the 
plaintiff  recovered  on  the  basis  of  nuisance.  I am  therefore  of 
the  opinion  that  the  defendants  are  as  liable  in  nuisance  in  this 
case,  because  of  the  single  emission  of  the  racing  car  on  the 
public  park,  as  the  defendants  were  liable  in  Dollman  et  al.  v. 

A.  d S.  Hillman,  Ltd.,  for  the  single  instance  of  the  fat  on  the 
sidewalk  and  in  Castle  v.  St.  Augustine’s  Links,  Limited  et  al. 
for  the  single  incident  of  the  golf  ball  striking  the  plaintiff’s 
windshield. 

The  problem  comes  up  again.  Which  of  the  defendants  is 
liable  in  nuisance?  Again  I have  not  found  a case  where  the  > 
actual  individual  perpetrator  of  the  nuisance  was  found  liable  ^ 
and  for  this  reason  I cannot  find  any  liability  on  Van  Patter  on  ^ 
this  ground  of  nuisance. 

Counsel  for  the  defendant  Western  Fair  Association  have 
urged  strongly  the  submission  that  as  landlord  it  is  not  liable 
for  nuisance,  quoting  Earl  v.  Reid  (1911),  23  O.L.R.  453,  per  j 
Riddell  J.  (as  he  then  was)  at  p.  466.  In  that  case  the  landlord 
had  rented  a building  and  in  the  lease  the  tenant  had  covenanted  f 
to  do  certain  repairs  including,  inter  alia,  the  opening  of  arches. 
The  tenant  did  these  repairs  in  such  a fashion  that  the  building  fi 
on  the  adjoining  land  collapsed.  In  a suit  against  the  landlord 
it  was  held  that  landlords  who  have  given  up  control  to  tenants 
are  not  liable  unless  nuisance  was  plainly  contemplated  in  the 
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lease.  Riddell  J.,  in  deciding  that  case,  expressly  distinguished 
Harris  v.  James  et  al.  to  which  reference  will  be  made  hereafter. 

Counsel  also  quoted  Rich  v.  Basterfield  (1874),  4 C.B.  783, 
136  E.R.  715.  To  a similar  effect  that  judgment  was  referred 
to  by  Lush  J.  in  Harris  v.  James  et  al.  (1876),  45  L.J.Q.B.  545, 
which  Salmond,  op.  cit.,  at  p.  235  states  is  a leading  case  upon 
the  subject.  There,  A let  to  B a field  for  the  purpose  of  its  being 
worked  as  a lime-quarry.  The  ordinary  way  to  get  limestone 
was  by  blasting  and  then  by  burning  the  lime  in  kilns  and  in 
the  lease  A authorized  the  quarrying  and  the  erection  of  kilns. 
A neighbour  brought  action  against  both  A and  B.  It  was  held 
that  the  landlord  was  liable  although  the  nuisance  was  actually 
created  by  the  act  of  the  tenant  because  the  terms  of  the  demise 
were  authority  to  the  tenant  to  create  the  nuisance,  i.e.,  the 
nuisance  was  a necessary  consequence  of  the  mode  of  occupation 
contemplated  in  the  lease. 

Lush  J.  at  p.  547  said:  “As  to  the  case  of  Rich  v.  Basterfield^ 
I have  always  looked  upon  the  decision  there  as  one  of  excessive 
refinement.  The  building  there  was  built  for  a coffee-shop, 
and  a chimney  was  created  over  the  fireplace  in  the  shop.  I 
should  have  thought  that  the  building  with  the  fireplace  and 
chimney  was  let  for  the  purpose  of  its  being  used  in  the  ordinary 
way  and  for  burning  ordinary  fuel  in  it.  The  Court,  however, 
found  as  a fact  that  it  was  not  so  let,  and  that  being  the  ground 
of  their  decision  the  case  has  no  application  here.” 

For  the  same  reason  I am  of  the  opinion  that  Rich  v.  Baster- 
field has  no  application  to  the  present  case,  for  I find  as  a fact 
and,  indeed,  no  other  finding  is  possible  in  view  of  ex.  1,  that 
the  defendant  Martin  was  licensed  to  conduct  automobile  racing 
in  Queen’s  Park,  and  I further  find  as  a fact  that  the  possibility 
of  an  automobile,  during  the  course  of  a race,  plunging  through 
the  fence  at  the  north  end  was  in  the  immediate  contemplation 
of  both  defendants  when  the  agreement  was  executed. 

White  V.  Jameson  (1874),  L.R.  18  Eq.  303,  was  a case  in 
which  the  defendant  owned  and  kept  a brickyard.  He  made  an 
agreement  with  one  Proffitt  permitting  the  latter  to  remove  clay 
therefrom  to  the  depth  of  ten  feet  or  more  and  agreed  to  take 
his  compensation  in  well-burned  bricks.  Proffitt  erected  and  lit 
a kiln  on  the  land  in  question.  Jameson  in  his  reply  to  the  action 
of  White,  based  on  nuisance,  admitted  that  he  authorized  Proffitt 
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to  burn  bricks  in  his  yard  but  alleged  that  he  had  reserved  no 
power  to  direct  the  method  of  so  doing.  Sir  George  Jessel  M.R. 
held  that  the  burning  of  the  bricks  was  a nuisance  and  that 
Jameson  was  liable.  At  p.  305  he  said:  “Now  here  Jameson 

was  in  possession  of  the  property,  for  he  did  not  demise  it  to 
Proffitt,  he  merely  granted  to  him  a revocable  license  to  burn 
bricks  on  it.  Consequently  he  has  brought  Proffitt  on  his  land 
and  allowed  him  to  commit  a nuisance,  and  for  this  I hold  he  is 
liable  to  be  sued  in  equity  as  well  as  at  law.”  That  case  was 
cited  with  approval  in  The  City  of  St.  John  v.  Donald,  [1926] 
S.C.R.  371,  [1926]  3 D.L.R.  185,  and  Park  v.  White  et  al.  (1893), 
23  O.R.  611  at  616. 

Therefore  whether  Martin  was  a tenant  as  alleged  by  counsel 
for  the  Western  Fair  Association,  or  a mere  licensee,  as  I believe 
he  was,  I am  of  the  opinion  that  both  Martin  and  the  association 
are  liable  for  damages  resulting  from  the  nuisance  which  Martin 
created,  authorized  as  he  was  by  the  association. 

It  is  true  that  in  St.  Anne’s  Well  Brewery  Company  v.  Roberts 
et  al.  (1928),  92  J.P.  180,  the  Court  of  Appeal  refused  to  hold 
the  owner  liable  in  negligence  but  in  that  case  the  Court  found 
that  the  owner  did  not  know  of  the  condition  of  the  wall  which 
the  Court  found  constituted  the  nuisance.  Here,  as  I have  said, 
the  landlord  or  licensor  Western  Fair  Association  knew  of  the 
nuisance  and  to  use  the  words  of  Lord  Justice  Scott  in  Hale  v. 
Jennings  Brothers,  supra,  at  p.  585:  “The  behaviour  . . . was  in 
my  view  just  the  kind  of  behaviour  which  ought  to  have  been 
anticipated  as  being  a likely  act ...” 

Finally  the  plaintiffs  have  alleged  negligence  against  all 
defendants.  As  against  the  defendant  Van  Patter,  I had  some 
doubt  whether  negligence  should  be  found.  There  was  consider- 
able sense  to  the  verdict  of  the  jury  in  Hall  v.  Brooklands  Auto 
Racing  Club,  supra,  which  found  that  neither  of  the  drivers  of 
the  two  racing  cars  which  had  collided  was  negligent.  It  might 
well  be  said  that  it  is  the  task  of  these  racing  drivers  simply  to 
propel  their  vehicles  about  the  track  in  the  shortest  possible  time, 
and  that  so  long  as  they  engage  only  in  that  task  and  do  not 
intentionally  collide  with  each  other  they  are  simply  fulfilling 
their  duty.  If  Queen’s  Park  had  been  a modern  arena  for  racing 
automobiles  I do  not  think  that  Van  Patter  could  be  held  negli- 
gent even  when  his  car  did  leave  the  track  and  run  into  this 
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public  park.  Like  the  driver  whose  automobile  injured  the 
spectator  in  Hall  v.  Brooklands  Auto  Racing  Cluh,  he  would  then 
have  suffered  a mishap  which  he  had  no  right  to  expect  and 
which  he  had  caused  by  no  unusual  conduct.  But  Queen’s  Park 
was  not  a modern  racing  strip.  It  is  a half-mile  dirt  track,  un- 
banked and  designed  for  the  purpose  of  harness  horse  racing. 
It  is  protected  by  no  barriers  at  either  the  sides  or  the  ends  and 
it  is  separated  from  a public  park  along  many  hundred  feet  on 
the  north  side,  all  in  a curve,  by  the  fragile  fence  shown  in  the 
various  exhibits  and  particularly  in  ex.  6.  According  to  Van 
j Patter’s  evidence  these  stock-cars,  i.e.,  cars  not  specially  designed 
i in  the  beginning  for  racing  purposes,  were  expected  to  drive 
I around  that  track  at  60  miles  an  hour.  On  the  curves,  according 
I to  his  evidence,  there  was  skidding  and  this  skidding  raised  great 
I clouds  of  dust  so  that  it  was  impossible  for  drivers  entering  such 
clouds  of  dust  to  see  what  lay  ahead.  In  these  conditions  Van 
Patter  drove  behind  two  other  cars.  One  of  these  cars  hit  the 
other  from  behind  and  swung  sideways,  throwing  up  a cloud  of 
dust.  Van  Patter  was  blinded  by  the  dust  and  forced  over  to  the 
edge  of  the  track,  striking  the  fence,  other  witnesses  testify,  just 
where  it  had  been  pierced  by  another  car  on  a previous  occasion, 
and  went  through  that  fence,  proceeding  about  20  feet  into  the 
park  to  hit  the  plaintiffs.  I do  not  find  this  driving  of  Van  Patter 
at  the  instant  of  the  accident  any  more  negligent  than  his  par- 
ticipation in  the  race  and  driving  throughout  the  afternoon.  In 
my  opinion,  to  race  on  that  track  at  all  under  these  conditions 
was  negligent  and  the  injury  to  spectators  was  the  reasonable 
and  probable  consequence  of  that  negligence.  It  is  true  that  the 
injury  of  one  driver  by  another  would  not  have  been  actionable 
because  of  the  well-known  principle  that  contestants  in  such 
affairs  assume  the  risk  of  injury,  but  injury  to  a spectator,  unless 
that  spectator  has  also  assumed  the  risk,  and  these  plaintiffs  had 
not  done  so,  is  actionable  on  the  basis  of  negligence.  Therefore 
Van  Patter  is  liable  in  negligence. 

The  plaintiffs  in  para.  10  of  their  statement  of  claim  allege 
that  Martin  was  negligent  in  sponsoring  the  race-meet  in  the 
circumstances  I have  recounted,  in  authorizing  and  encouraging 
i the  reckless  driving  of  automobiles  in  the  area,  and  in  failing 
to  give  proper  warning  or  provide  proper  protection.  I am  of 
the  opinion  that  all  of  these  allegations  have  been  supported  by 
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the  evidence.  In  cross-examination  the  defendant  Martin  ad- 
mitted that  he  knew  the  track  was  still  an  earth  track  with  no 
built-up  turns  and  no  built-up  barriers  at  either  end,  and  that 
he  did  nothing  to  alter  that.  He  further  admitted  that  he  knew 
a car  could  escape  through  the  fence  and  that  he  knew  a public 
park  lay  just  north  of  that  fence.  He  admitted  that  he  had 
accompanied  Saunders,  a grounds  superintendent  for  Western 
Fair  Association,  on  a trip  about  the  track  during  the  course  of 
the  races  and  between  heats,  and  that  he  saw  persons  standing 
against  the  fence,  and  that  both  he  and  Saunders  warned  these 
persons  to  move  back.  It  appeared  during  the  course  of  the  trial 
that  when  the  Western  Fair  itself  was  in  progress  in  the  fall  the 
municipality  roped  off  this  portion  of  the  public  park  and  did  not 
permit  the  members  of  the  public  to  walk  thereon.  It  appeared 
from  the  evidence  of  Taleski,  the  sound-equipment  operator  who 
had  been  retained  by  the  defendant  Martin,  that  in  spite  of  the 
frequent  warnings  issued  over  the  loud-speaker  system,  specta- 
tors were  continuing  to  press  against  the  fence  and  on  one  occa- 
sion the  starting  of  a heat  was  delayed  so  that  people  could  be 
cleared  from  the  fence.  In  these  circumstances  the  precautions 
taken  by  the  defendant  Martin  in  the  retaining  of  the  police 
officers  to  warn  the  crowd  back  from  the  fence  were,  to  his 
knowledge,  inadequate,  and  even  if  he  had  not  taken  proper 
precautions  in  the  beginning  by  erecting  a solid  barrier  in  front 
of  this  frail  fence,  he  should,  at  the  last  moment  and  even  during 
the  course  of  the  race,  have  requested  the  City’s  assistance  in 
having  the  dangerous  area  in  the  park,  north  of  the  fence,  roped 
off.  I see  no  reason  why  that  assistance  could  not  have  been 
obtained  by  the  intervention  of  the  officials  of  the  Western  Fair 
Association,  at  least  one  of  whom,  Saunders,  was  present  for 
the  whole  affair.  In  all  the  circumstances,  therefore,  I am  of 
the  opinion  that  there  is  ample  evidence  to  show  that  Martin  was 
negligent  in  staging  the  stock-car  racing-meet  in  the  first  place 
and  also  in  continuing  it  when  the  accident  during  the  early 
course  of  the  races,  on  which  occasion  a car  struck  and  tore 
down  the  barrier  but  did  not  go  beyond  it,  and  the  conduct  of 
the  crowd  in  ignoring  the  frequent  warnings  of  the  loud-speakers 
and  the  police,  demonstrated  very  vividly  the  extreme  danger  to 
the  members  of  the  public,  who,  notwithstanding  the  fact  that 
they  were  attempting  to  have  a view  of  the  races  without  paying 
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the  admission  price,  were  in  fact  in  a public  park  where  they 
I had  every  right  to  be. 

' In  para.  12  of  the  statement  of  claim  the  plaintiff  alleges  that 
the  Western  Fair  Association  was  negligent  in  authorizing  the 
I conducting  of  the  races  in  Queen’s  Park,  in  failing  to  arrange 
with  the  City  of  London  to  keep  the  people  out  of  the  public 
park  during  the  races,  and  in  failing  to  erect  a fence.  I am  of 
the  opinion  that  these  grounds  of  negligence  against  the  Western 
Fair  Association  have  been  supported  by  the  evidence.  Mr.  Wal- 
ter Jackson,  the  general  manager  of  the  association,  gave  evi- 
dence on  behalf  of  that  defendant,  identifying  ex.  1.  He  admitted 
j that  he  knew  the  track  had  been  designed  for  harness  horse 
racing  and  had  never  been  re-designed,  and  that  the  fence  at  the 
north  end  would  not  hold  back  a car,  that  no  barrier  had  ever 
been  placed  to  strengthen  that  fence,  and  that  the  place  to  the 
north  of  that  fence  was  a public  park  frequented  by  members 
of  the  public.  He  further  admitted  that  on  four  or  five  other 
occasions  when  stock-car  races  had  taken  place  in  the  park  the 
Western  Fair  Association  had  required  the  operator  to  deposit 
a cash  sum  to  cover  damage  to  physical  property  in  the  park 
and  that  on  each  occasion  a part  or  the  whole  of  the  deposit 
had  been  required  to  repair  the  damage  caused  to  physical  prop- 
erty in  the  park  by  these  stock-cars.  He  alleged  that,  there  never 
having  been  an  accident  causing  personal  injury,  he  did  not  con- 
template the  possibility  of  such  a result.  I am  very  far  from 
impressed  by  that  evidence.  It  would  seem  to  me  that  no  one 
with  even  a scintilla  of  intelligence,  observing  on  at  least  four 
occasions  damage  to  fences,  and  knowing  that  this  fence  would 
not  hold  back  a car,  could  fail  to  realize  that  the  car  might  easily 
i not  only  damage  the  fence  but  pierce  it  and  hit  members  of  the 
public  standing  on  the  other  side  of  it  in  a public  park.  In  my 
view,  the  covenant  for  indemnification  which  the  Western  Fair 
Association  required  from  Martin  was  a tacit  acknowledgment 
of  that  defendant’s  realization  that  personal  injury  was  possible 
if  not  likely.  Under  these  circumstances,  expressly  to  permit 
automobile  racing,  in  the  fashion  in  which  Western  Fair  Asso- 
ciation did  permit  Martin  to  carry  it  on,  was  negligence  in  itself 
and  the  association  was  further  negligent  when  during  the  opera- 
tion of  this  particular  meet,  observing  the  damage  to  the  fence 
on  the  north  end  during  one  of  the  heats,  with  the  result  that 
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even  this  frail  barrier  to  an  on-rushing  automobile  was  removed, 
it  did  not  insist  that  the  barrier  should  be  strengthened  by  tim- 
bers or  request  the  assistance  of  the  City  authorities  by  clearing 
the  park,  or  simply  insist  that  the  race  should  stop.  Therefore 
I hold  the  defendant  Western  Fair  Association  liable  in  negli- 
gence. 

I should  add  a word  as  to  the  doctrine  of  res  ipsa  loquitur. 
Counsel  for  the  plaintiffs  submitted,  very  forcefully,  that  this 
doctrine  should  apply  and  that  the  defendants  were  in  a position 
where  they  had  to  disprove  negligence.  I here  shall  adopt  the 
words  of  Lord  Porter  in  Bolton  et  al.  v.  Stone,  supra,  at  p.  859: 
“Nor  am  I assisted  by  any  reliance  on  the  doctrine  of  ‘res  ipsa 
loquitur’.  Where  the  circumstances  giving  rise  to  the  cause  of 
the  accident  are  unknown  that  doctrine  may  be  of  great  assist- 
ance, but  where,  as  in  the  present  case,  all  the  facts  are  known, 
it  cannot  have  any  application.” 

For  these  reasons,  judgment  will  go  against  all  defendants. 

I shall  next  deal  with  the  amount  of  damages  which  should 
be  awarded  to  the  two  plaintiffs,  neither  of  whom,  fortunately, 
was  permanently  injured. 

The  adult  plaintiff,  Leonard  Aldridge,  suffered  out-of-pocket 


expenses  as  follows : 

Paid  Victoria  Hospital $163.10 

Paid  for  ambulance 4.00 

Paid  Dr.  W.  Ollerhead 150.00 

Clothing  destroyed  by  reason  of  the  accident ..  44.00 

Total $361.10 


Due  to  his  injuries,  Aldridge  was  prevented  from  working  for 
eleven  weeks  following  the  24th  May  1951.  His  average  wage 
for  the  year  1951  prior  to  the  date  of  the  accident  was  $53.80 
per  week  and  his  average  wage  following  his  return  to  work  on 
the  8th  August  1951  was  $54.51.  I am  prepared  to  allow  dam- 
ages for  loss  of  wages  for  eleven  weeks,  a total  of  $599.15. 
Aldridge  sustained  in  the  accident  abrasions  to  the  outer  side  of 
the  right  thigh  and  X-rays  revealed  a double  fracture  of  the 


for  two  weeks  and  then  encased  in  a plaster  cast  extending  from 
the  rib  margin  down  the  right  leg  below  the  knee  and  the  left 
leg  to  just  above  the  knee.  Aldridge  remained  in  that  cast  until 
the  27th  July,  two  months  and  three  days  after  the  injury.  ' 
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X-rays  taken  at  that  time  showed  the  fracture  to  be  healed,  so 
the  cast  was  removed  and  he  was  permitted  to  go  about  on 
crutches  for  another  two  weeks.  Dr.  Ollerhead  saw  him  again 
on  the  7th  August  and  told  him  that  he  might  return  to  work. 
Aldridge  did  so  return  to  work  on  the  8th  August  and  did  not 
see  Dr.  Ollerhead  again  until  the  18th  December,  when  Dr.  Oller- 
head found  that  the  clinical  examination  was  essentially  negative, 
but  the  patient  complained  of  backache,  especially  following 
work.  Dr.  Ollerhead  recommended  physical  therapy  and,  upon 
being  informed  that  the  patient  had  not  followed  this  advice, 
gave  it  as  his  opinion  that  had  he  done  so  Aldridge  would  have 
been  rid  of  these  pains  at  a much  earlier  date.  Aldridge  com- 
plained in  his  evidence  of  still  feeling  pains  if  he  was  on  his  feet 
too  much  and  advanced,  as  the  reason  for  failure  to  follow  the 
physician’s  advice  and  take  physical  therapy  treatments,  that 
he  was  financially  unable  to  do  so.  I cannot  allow  any  item  for 
pain  and  suffering  for  the  period  following  18th  December  1951, 
but  I am  of  the  opinion  that  Aldridge  is  entitled  to  a considerable 
verdict  for  the  pain  and  suffering  and  general  damages  he 
suffered  prior  to  that  date  notwithstanding  the  fact  that  he  has 
had  a perfect  recovery  with  no  disability.  I allow  the  plaintiff 
Aldridge  $2,500  for  general  damages,  making  the  total  damages 
allowed  to  this  plaintiff  $3,460.25. 

The  infant  plaintiff,  Joseph  O’Brien,  incurred  out-of-pocket 


expenses  as  follows : 

Paid  St.  Joseph’s  Hospital $13.00 

Paid  Dr.  Collyer  5.00 

Clothing  destroyed  by  reason  of  the  accident  . 27.00 


Therefore  his  out-of-pocket  expenses  amount  to  $45.00 

O’Brien,  because  of  his  injury,  was  unable  to  work  for  two 
weeks  following  24th  May  and  due  to  recurring  disability  result- 
ing from  the  accident  he  lost  about  another  week  in  odd  days 
after  his  return  to  work.  O’Brien’s  average  earnings  in  1951 
prior  to  the  accident  were  $42.10  per  week  and  after  his  return 
they  were  $49.60.  I am  prepared  to  allow  him  three  weeks’ 
wages,  a total  of  $136.55.  In  the  accident,  the  cartilage  in 
O’Brien’s  left  knee  was  torn.  X-rays  showed,  however,  no  frac- 
ture and  so  Dr.  Collyer  diagnosed  torn  and  injured  ligaments  and 
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prescribed  an  elasto-plast  bandage  and  rest.  O’Brien  was  per- 
mitted to  return  to  work  two  weeks  after  the  accident  and  was 
advised  that  he  should  continue  to  wear  the  elastic  bandage  for 
a month  or  two.  O’Brien  testified  that  he  continued  to  wear 
that  bandage  all  during  the  winter  of  1951-52.  O’Brien  is  a junior 
hockey  player,  evidently  of  some  ability,  and  had  hoped  that 
during  that  year  he  could  play  hockey  for  the  London  Juniors 
in  the  Ontario  Hockey  Association.  Due,  however,  to  the  disa- 
bility arising  from  this  leg  he  was  unable  to  make  that  team 
and  instead  played  with  a team  in  the  Ontario  Rural  League, 
succeeding,  however,  in  playing  considerable  hockey,  as  he  ad- 
mitted on  cross-examination  that  he  had  played  during  the 
winter  season  one  or  two  games  a week  as  well  as  the  odd 
practice  right  down  to  the  league  finals.  O’Brien  alleged  that 
his  knee  still  pains  him  occasionally.  Dr.  Collyer  gave  it  as  his 
opinion  that  this  type  of  injury  is  liable  to  recur  with  the  appli- 
cation of  slight  force  subsequently.  But  Dr.  Collyer  further 
stated  that  it  was  an  injury  frequent  in  athletes  and  that  athletes 
usually  were  able  to  continue  their  sport,  protecting  themselves, 
as  O’Brien  had  done,  with  this  type  of  bandage.  O’Brien  is 
entitled  to  general  damage  for  pain  and  suffering  entailed  both 
at  the  time  of  the  accident  and  during  his  recovery  therefrom. 
He  has  no  continuing  disability  at  all  but  general  damages  should 
attempt  to  compensate  him  for  the  rather  slight  interference 
with  the  ordinary  enjoyment  of  his  life  caused  by  this  disability 
over  the  past  year.  I think  he  would  be  adequately  compen- 
stated  for  general  damages  with  $700. 

In  the  result,  therefore,  judgment  should  go  against  all 
defendants  in  favour  of  Leonard  Aldridge  for  $3,460.25  and  in 
favour  of  Joseph  O’Brien  for  $881.55,  of  which  amount  the  sum 
of  $45  may  be  retained  by  his  next  friend,  Thomas  O’Brien,  as 
compensation  for  out-of-pocket  expenses  and  the  sum  of  $836.55 
should  be  paid  into  court  to  the  credit  of  the  infant,  who,  it 
appears  from  the  evidence,  was  born  on  the  17th  October  1932. 
The  plaintiffs  will  have  one  set  of  costs. 

I should  add  that  in  view  of  my  findings  the  application  to 
dismiss  the  action  as  against  the  Western  Fair  Association, 
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made  by  counsel  at  the  close  of  the  plaintiff’s  case  and  upon 
which  I reserved  judgment,  is  dismissed. 

Judgment  for  plaintiffs. 

Solicitors  for  the  plaintiffs:  Lerner  d Lerner^  London. 
Solicitors  for  the  defendant  Martin:  Mitchell  d Thompson j 

London. 

Solicitors  for  the  defendant  Western  Fair  Association:  Dyer, 
Grant  d Mitchell,  London. 


[McRUER  C.J.H.C.] 

Russell  Transport  Limited  et  al*  v*  The  Ontario  Malleable  Iron 

Company  Limited* 

Nuisance  — Emission  of  Harmful  Matter  — Type  of  Neighbourhood  — 
Reasonable  User  — Prescriptive  Right  — Plaintiff  ‘‘coming  to'^ 
Nuisance  — The  Limitations  Act,  R.S.O.  1950,  c.  207,  ss.  34,  35,  37. 

i The  defendant  operated  a foundry  from  which  there  were  emitted 
particles  of  iron  and  iron  oxide,  with  other  matters,  which  settled  on 
the  plaintiffs’  lands,  damaging  the  finish  of  new  automobiles  stored 
there  as  part  of  the  plaintiffs’  business,  and  making  the  plaintiffs’ 
property  unfit  for  the  purpose  for  which  it  was  purchased  and  de- 
veloped. 

Held,  the  plaintiffs  were  entitled  to  damages  and  to  an  injunction. 

The  defence  of  reasonable  user  of  the  defendant’s  land,  if  it  could  ever 
apply  in  a case  where  there  was  substantial  material  injury  to  the 
plaintiff’s  property,  could  not  apply  in  this  case,  since  the  evidence 
showed  that  the  defendant  had  adopted  no  method  of  control  what- 
ever in  respect  of  the  emissions  that  were  chiefiy  responsible  for  the 
injury.  It  could  not  be  said  that  the  plaintiffs’  business  was  an  ex- 
ceptionally delicate  trade  or  operation. 

Nor  could  the  defendant  establish  a prescriptive  right  under  ss.  34  and  35 
of  The  Limitations  Act.  The  onus  of  establishing  this  defence  was  on 
the  defendant,  and  it  must  show  not  only  that  it  had  deposited  similar 
substances  on  the  plaintiffs’  lands  for  the  full  period  of  20  years  before 
the  institution  of  the  action  but  also  that  its  exercise  of  that  right  had 
amounted  to  an  actionable  nuisance  for  the  full  period.  Here,  quite 
apart  from  the  great  expansion  in  the  defendant’s  activities  and  the 
change  in  their  nature,  it  was  clear  on  the  evidence  that  neither 
the  plaintiffs  nor  the  defendant’s  officers  had  any  knowledge  that 
injurious  particles  were  being  deposited  until  late  in  1951,  and  it 
was  essential  to  the  establishment  of  a prescriptive  right  that  the 
exercise  of  that  right  during  the  required  period  must  not  have  been 
secret  and  that  the  owner  of  the  servient  land  had  either  actual  or 
constructive  knowledge  of  it. 

Review  of  authorities. 

An  action  for  damages  for  nuisance,  and  for  an  injunction. 

12th  to  16th,  20th  to  23rd,  26th  and  27th  May  1952.  The 
action  was  triad  by  McRuer  C.J.H.C.  without  a jury  at  Whitby 
and  Toronto. 

T.  K.  Creighton,  Q.C.,  and  N.  C.  Fraser,  Q.C.,  for  the  plaintiffs. 
J.  Sedgwick,  Q.C.,  and  F.  Gerity,  for  the  defendant. 
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24th  June  1952.  McRuer  C.J.H.C.: — This  action  is  brought 
for  nuisance  to  recover  damages  sustained  by  the  respective 
plaintiffs  and  for  an  injunction  restraining  the  defendant  from 
discharging  upon  lands,  situated  in  the  city  of  Oshawa,  which 
are  owned  by  the  individual  plaintiffs  and  occupied  by  the  plain- 
tiff corporation,  “any  noxious  or  corrosive  gas,  vapour  or  sub- 
stance whatsoever  or  any  matter  likely  to  cause  or  continue 
the  . . . damages  [sustained  by  the  plaintiffs]  or  damages  of 
like  nature”. 

The  individual  plaintiffs  caused  the  plaintiff  corporation 
to  be  incorporated  for  the  purpose  of  carrying  on  business  on 
their  lands  and  they  own  all . of  the  issued  capital  stock  with 
the  exception  of  two  qualifying  shares  held  by  their  father. 
The  corporation  is  the  lessee  of  the  lands  under  a lease  dated 
the  18th  January  1951,  which  runs  for  a term  of  two  years, 
renewable  from  year  to  year.  The  rent  reserved  is  computed 
at  the  rate  of  $6,000  per  annum,  payable  monthly. 

The  property  is  divided  into  what  is  referred  to  in  the  evi- 
dence as  the  east  and  west  yards.  The  east  yard  lies  north  of 
Graburn  Avenue,  west  of  Drew  Street  and  south  of  Mills  Avenue, 
and  consists  of  2 2/5  acres.  The  west  yard  lies  west  of  Drew 
Street,  east  of  Howard  Street  and  south  of  Mills  Avenue,  and 
consists  of  6/10  acres  of  land. 

The  defendant’s  property,  on  which  is  erected  a building  for 
the  purpose  of  carrying  on  the  business  of  a foundry,  consists 
of  a 15-acre  block  lying  west  of  Howard  Street  and  east  of 
Prospect  Street  and  south  of  the  Canadian  Pacific  Railway  right- 
of-way  which  lies  immediately  north  of  Mills  Avenue. 

The  individual  plaintiffs  purchased  the  property  known  as 
the  east  yard  from  the  Corporation  of  the  City  of  Oshawa  in 
February  1949,  and  the  property  known  as  the  west  yard  from 
the  Corporation  of  the  City  of  Oshawa  in  September  1950.  The 
property  was  assessed  as  vacant  land  at  the  time  and  had  been 
so  assessed  since  the  year  1929.  On  a portion  of  the  east  yard 
there  had  at  one  time  been  a building  which  is  said  to  have  been 
occupied  by  the  Oriental  Textiles  Company,  and  was  assessed  |j 
accordingly  from  the  years  1913  to  1918.  In  the  year  1919 
land  was  assessed  to  Hugh  Park  Foundry  Company  and  it  con-^ 
tinned  to  be  so  assessed  down  to  the  year  1925.  For  some  time  I 
between  1918  and  1925  foundry  operations  were  carried  on  in  1 
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the  building.  For  the  years  1926  and  1927  the  property  was 
assessed  to  the  Security  Life  Insurance  Company  for  land  and 
building  but  not  for  business  tax.  In  the  year  1928  the  assess- 
ment roll  shows  that  the  assessment  for  the  building  was  struck 
out  by  the  court  of  revision  and  the  land  was  then  assessed  as 
vacant  land.  The  evidence  shows  that  in  1924  the  building  was 
in  a dilapidated  condition  and  empty.  It  would  appear  that  it  had 
been  completely  destroyed  when  the  plaintiffs  purchased  the 
property,  with  the  exception  that  there  was  an  outline  of  the 
foundation  of  an  old  building.  At  that  time  the  land  was  low- 
lying,  requiring  filling  and  extensive  improvement  before  it 
could  be  used  for  the  purposes  to  which  it  was  intended  to  be  put. 
This  was  done  at  a cost  of  $53,227.16. 

The  plaintiff  corporation  carries  on  the  business  of  trans- 
porting new  motor  vehicles,  by  trucks  designed  for  the  purpose, 
from  the  manufacturer  to  the  distributor.  One  of  its  principal 
customers  is  General  Motors  of  Canada  Limited  of  Oshawa,  to 
which  I shall  hereafter  refer  as  “General  Motors”.  The  tri- 
partite arrangement  between  the  manufacturer,  the  distributor 
and  the  plaintiff  corporation  under  which  the  motor  vehicles 
are  transported  is  complicated  and  the  terms  are  quite  irrele- 
vant to  the  issues  raised  in  this  action. 

I The  purpose  for  which  the  land  was  acquired  was  to  provide 
1 an  office  and  garage  for  the  servicing  of  the  transport  trucks 
I and  a marshalling-yard  for  the  new  motor  vehicles  to  be  trans- 
j ported.  The  procedure  followed  was  for  “car  jockeys”  to  drive 
I the  motor  vehicles  from  the  General  Motors  plant  to  the  yard 
1 and  there  they  were  sorted  for  transportation  to  different  parts 
i of  Ontario. 

I The  defendant  acquired  the  property  on  which  the  foundry 
I is  situated  in  1907  for  the  sum  of  $4,000.  A foundry  was  at  that 
I time  in  operation  and  is  said  to  have  been  in  operation  since 
i about  the  year  1876,  but  the  evidence  shows  that  the  character 
1 of  the  operation  has  changed  during  that  time  and  with  that 
I I shall  deal  in  due  course. 

! Under  the  tripartite  agreement  to  which  I have  referred  the 
I distributor  controls  the  delivery  of  the  motor  vehicles  and  if 
i they  are  not  required  at  once  they  are  left  in  the  plaintiffs’  yard 
I until  the  distributor  is  prepared  to  accept  delivery,  a charge 
being  made  for  storage.  The  business  was  carried  on  success- 
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fully  and  without  difficulty  until  the  autumn  of  1951.  The 
records  show  that  the  gross  revenue  in  1949  was  $163,718,  in 
1950,  $207,000  and  in  1951,  $221,000. 

A.  D.  Gorrie  & Co.  Ltd.  of  Toronto  is  a distributor  of  General 
Motors  products  and  has  a contract  with  McCallum  Transport 
Limited  to  transport  motor  vehicles  from  Oshawa  to  Toronto. 

In  the  autumn  of  1951  A.  D.  Gorrie  & Co.  Ltd.  required  McCallum 
Transport  Limited  to  store  motor  vehicles  in  excess  of  its  stor- 
age capacity  and  an  arrangement  was  made  with  the  plaintiff 
corporation  for  the  storage  of  motor  vehicles,  held  for  delivery 
by  McCallum  Transport,  on  the  plaintiffs’  lands,  and  particularly 
in  the  west  yard.  About  the  month  of  October  A.  D.  Gorrie  & 

Co.  Ltd.  discovered  that  motor  vehicles  being  delivered  to  it  by 
McCallum  Transport  were  covered  with  brown  specks,  particu- 
larly over  the  top,  fenders  and  hood.  On  the  22nd  October  Mr. 
Turner,  the  service  foreman  of  A.  D.  Gorrie  & Co.  Ltd.,  went  to 
Oshawa  to  inspect  the  vehicles  stored  by  McCallum  Transport 
in  the  plaintiffs’  yard.  He  said  in  evidence  that  he  found  brown 
specks  and  holes  in  the  paint,  and  that  the  finish  was  very 
rough,  and  he  made  a report  on  65  of  these  vehicles.  All  the 
vehicles  affected  had  to  be  double-simonized  or  repainted.  Mr. 
Turner  also  said  his  company  received  complaints  from  cus- 
tomers about  the  finish  of  motor  vehicles  sold  and  delivered. 

In  September  1951  two  motor  cars  had  been  returned  to 
General  Motors  by  reason  of  defects  in  the  finish.  These  had  j 

been  transported  through  a competitor’s  yard  that  was  not  1 

located  in  the  vicinity  of  the  defendant’s  foundry.  Scientific 
tests  were  made  to  ascertain  whether  the  finish  of  the  motor 
cars  in  question  had  been  injured  while  they  were  still  in  the 
possession  of  the  manufacturer.  Green  steel  panels  finished  in 
the  same  manner  as  the  body  of  a motor  car  were  placed  in 
different  locations  in  the  yard  surrounding  the  General  Motors 
plant  and  by  observing  the  condition  of  these  panels  the  source 
of  this  difficulty  was  readily  detected  as  a duct  leading  from  the 
stamping-mill.  On  the  20th  November  a filter  was  placed  on 
this  duct  and  since  then  the  plates  exposed  have  shown  no  con^g:  ^ 
tamination.  : 

By  a close  scrutiny  of  the  list  of  contaminated  vehicles  pass-  J ; 
ing  through  the  Russell  yard  it  was  disclosed  that  many  of  these  1 . 
came  directly  from  the  “rollaway”  at  the  General  Motors  plant  J \ 

K1 
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and  had  no  opportunity  of  being  contaminated  before  delivery. 
The  evidence  is  conclusive  that  the  injury  to  the  motor  vehicles 
passing  through  the  yard  of  the  plaintiff  corporation  did  not 
occur  before  delivery  to  it. 

On  the  13th  November  1951  Mr.  Granik,  chief  chemist  of 
General  Motors,  as  a result  of  a complaint  received  from  A.  D. 
Gorrie  & Co.  Ltd.,  obtained  two  motor  cars  from  the  Russell 
yard.  These  were  inspected  by  Mr.  Wilson,  a chemist  employed 
by  General  Motors,  who  observed  iron  oxide  on  the  finish  of  the 
vehicles,  and  he  passed  a magnet  over  the  gutters  which  attract- 
ed particles.  These  samples  were  turned  over  to  Mr.  Courtney, 
a specialist  in  metallurgy  and  chemistry  employed  by  General 
Motors.  He  examined  them  under  a microscope  and  identified 
red  iron  rust,  black  iron  scale,  white  cast-iron,  chilled  cast-iron, 
grey  cast-iron  or  malleable  pearl  cast-iron  particles,  some  of 
which  were  spherical  in  form,  and  manganese  sulphide  crystal, 
all  of  which  he  states  are  particles  incident  to  foundry  opera- 
tions. 

Following  further  examination  of  the  motor  vehicles  on  the 
Russell  property.  General  Motors  notified  the  plaintiffs  on  the 
15th  November  that  all  its  products  stored  with  them  must  be 
removed  at  once.  This  direction  was  complied  with  forthwith. 

On  the  22nd  January  Mr.  Coppin,  the  manager  of  the  traffic 
department  of  General  Motors,  wrote  to  the  plaintiff  corporation 
referring  to  the  fact  that  in  November  a direction  had  been  given 
that  all  automobiles  belonging  to  A.  D.  Gorrie  & Co.  Ltd.  should 
be  moved  from  the  plaintiff  corporation’s  yard  due  to  “a  major 
epidemic  which  Gorrie ’s  had  been  encountering  with  damaged 
paint,  this  we  believe  to  be  caused  by  some  foreign  substance 
prevalent  within  the  vicinity”.  The  letter  went  on  to  say: 
“This  matter  has  been  gone  into  very  carefully  and  it  has  now 
been  decided  that  any  cars  and  trucks  which  you  take  from 
General  Motors,  or  bring  from  a Body  Company  to  be  returned 
to  our  plant,  must  not  be  loaded  or  unloaded  at  or  from  your 
yard  at  246  Graburn  Avenue.” 

[There  follows  a detailed  examination  of  the  expert  evidence 
called  by  both  sides,  after  which  the  judgment  proceeds  as 
follows] : 

The  irresistible  conclusion  on  the  evidence  is,  and  I so  find, 
that  the  defendant  emits  from  its  plant  particles  of  iron  and  iron 
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oxide  together  with  other  matters  which  settle  on  the  plaintiffs’ 
lands,  rendering  the  plaintiffs’  property  unfit  for  the  purpose 
for  which  it  was  purchased  and  developed.  The  plaintiffs  have 
therefore  suffered  and  will  continue  to  suffer  material  and  sub- 
stantial damage  to  their  property  unless  the  emission  of  injurious 
substances  is  abated. 

I dealt  extensively  with  the  general  law  applicable  in  cases 
of  this  nature  in  Walker  v.  The  McKinnon  Industries  Limited, 
[1949]  O.R.  549,  [1949]  4 D.L.R.  739,  affirmed  in  the  Court  of 
Appeal  [1950]  O.W.N.  309,  [1950]  3 D.L.R.  159,  and  in  the 
Judicial  Committee  of  the  Privy  Council,  sub  nom.  McKinnon 
Industries  Ltd.  v.  Walker ^ [1951]  3 D.L.R.  577.  No  useful 
purpose  can  be  served  in  again  reviewing  the  law  as  I discussed 
it  [1949]  O.R.  at  pp.  555  to  561. 

Salmond  on  Torts,  10th  ed.  1945,  at  pp.  228-31,  summarizes 
in  a comprehensive  manner  “Ineffectual  Defences”  as  follows: 

1.  It  is  no  defence  that  the  plaintiffs  themselves  came  to  the 
nuisance. 

2.  It  is  no  defence  that  the  nuisance,  although  injurious  to 
the  plaintiffs,  is  beneficial  to  the  public  at  large. 

3.  It  is  no  defence  that  the  place  from  which  the  nuisance 
proceeds  is  a suitable  one  for  carrying  on  the  operation  com- 
plained of,  and  that  no  other  place  is  available  in  which  less 
mischief  would  result. 

4.  It  is  no  defence  that  all  possible  care  and  skill  are  being- 
used  to  prevent  the  operation  complained  of  from  amounting  to 
a nuisance.  Nuisance  is  not  a branch  of  the  law  of  negligence. 

5.  It  is  no  defence  that  the  act  of  the  defendant  would  not 
amount  to  a nuisance  unless  other  persons  acting  independently 
of  him  did  the  same  thing  at  the  same  time. 

6.  He  who  causes  a nuisance  cannot  avail  himself  of  the 
defence  that  he  is  merely  making  a reasonable  use  of  his  own 
property.  No  use  of  property  is  reasonable  which  causes  sub- 
stantial discomfort  to  others  or  is  a source  of  damage  to  their 
property. 

In  opening  his  argument  Mr.  Sedgwick  stated  that  the  prin- 
cipal defence  relied  on  by  the  defendant  were  a reasonable  use 
of  its  land,  and  prescriptive  right. 

It  is  argued  that  the  plaintiffs  established  their  marshalling-: 
yard  in  an  industrial  area  unsuitable  for  a business  of  that 
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character.  In  the  first  place,  the  facts  do  not  support  this  con- 
tention even  if  there  were  a sound  basis  of  law  for  it.  I shall 
discuss  the  law  further  in  due  course.  When  the  plaintiffs  ac- 
quired their  lands  they  were  surrounded  on  three  sides  by  a 
residential  area  through  which  the  Canadian  Pacific  Railway 
ran.  It  was  unknown  to  them  and  to  the  defendant  as  well  that 
there  were  any  emissions  from  the  defendant’s  plant  that  would 
cause  injury  to  the  finish  of  motor  vehicles.  It  was  not  until  the 
business  had  been  carried  on  for  nearly  two  years  that  either  the 
plaintiffs  or  the  defendant  became  aware  of  the  nuisance.  In 
fact,  the  defendant  sold  a portion  of  its  lands  to  its  immediate 
neighbour  to  the  south  to  be  used  as  a parking-lot  for  motor 
vehicles  belonging  to  the  employees  of  the  company  occupying 
these  lands. 

Any  argument  based  on  the  fact  that  the  nuisance  may  have 
existed  before  the  plaintiffs  purchased  their  property  is  com- 
pletely answered  by  the  statement  of  Lord  Halsbury  in  Fleming 
et  al.  V.  Hislop  et  al.  (1886),  11  App.  Cas.  686,  where  he  said 
at  p.  696:  “If  the  Lord  Justice  Clerk  means  to  convey  that  there 
was  anything  in  the  law  which  diminished  the  right  of  a man 
to  complain  of  a nuisance  because  the  nuisance  existed  before  he 
went  to  it,  I venture  to  think  that  neither  in  the  law  of  England 
nor  in  that  of  Scotland,  is  there  any  foundation  for  any  such 
contention.  It  is  clear  that  whether  the  man  went  to  the  nui- 
sance or  the  nuisance  came  to  the  man,  the  rights  are  the  same, 
and  I think  that  the  law  of  England  has  been  settled,  certainly 
for  more  than  200  years,  by  a judgment  of  Lord  Chief  Justice 
Hide ” 

The  last  proposition  that  I have  quoted  from  Salmond  re- 
quires some  qualification,  but  only  a very  limited  one.  Counsel 
bases  his  whole  argument  on  the  defence  of  reasonable  use  of 
the  defendant’s  lands  on  a passage  in  the  judgment  of  Thesiger 
L.J.  in  Sturges  v.  Bridgman  (1879) , 11  Ch.  D.  852  at  865,  where 
the  learned  lord  justice,  in  dealing  with  two  hypothetical  cases, 
said: 

“As  regards  the  first,  it  may  be  answered  that  whether  any- 
thing is  a nuisance  or  not  is  a question  to  be  determined,  not 
merely  by  an  abstract  consideration  of  the  thing  itself,  but  in 
reference  to  its  circumstances;  what  would  be  a nuisance  in 
Belgrave  Square  would  not  necessarily  be  so  in  Bermondsey; 
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and  where  a locality  is  devoted  to  a particular  trade  or  manu- 
facture carried  on  by  the  traders  or  manufacturers  in  a particu- 
lar and  established  manner  not  constituting  a public  nuisance, 
Judges  and  juries  would  be  justified  in  finding,  and  may  be 
trusted  to  find,  that  the  trade  or  manufacture  so  carried  on  in 
that  locality  is  not  a private  or  actionable  wrong.” 

This  statement  of  the  law  has  been  applied  with  caution  in 
some  cases  arising  out  of  alleged  nuisances  producing  sensible 
personal  discomfort,  but  it  is  not  to  be  broadly  applied  nor  is  it 
to  be  isolated  from  the  general  body  of  law  on  the  subject.  It 
was  an  expression  used  in  a case  arising  out  of  noise  and  vibra- 
tion. 

The  statement  of  the  Lord  Chancellor  in  St.  Helen’s  Smelting 
Company  v.  Tipping  (1865),  11  H.  L.  Cas.  641  at  650,  11  E.R. 
1483,  is  the  classic  authority  in  all  cases  similar  to  the  one 
before  me : 

“My  Lords,  in  matters  of  this  description  it  appears  to 
me  that  it  is  a very  desirable  thing  to  mark  the  difference  be- 
tween an  action  brought  for  a nuisance  upon  the  ground  that  the 
alleged  nuisance  produces  material  injury  to  the  property,  and 
an  action  brought  for  a nuisance  on  the  ground  that  the  thing 
alleged  to  be  a nuisance  is  productive  of  sensible  personal  dis- 
comfort. With  regard  to  the  latter,  namely,  the  personal  in- 
convenience and  interference  with  one’s  enjoyment,  one’s  quiet, 
one’s  personal  freedom,  anything  that  discomposes  or  injuriously 
affects  the  senses  or  the  nerves,  whether  that  may  or  may  not 
be  denominated  a nuisance,  must  undoubtedly  depend  greatly  on 
the  circumstances  of  the  place  where  the  thing  complained  of 
actually  occurs.  If  a man  lives  in  a town,  it  is  necessary  that  he 
should  subject  himself  to  the  consequences  of  those  operations 
of  trade  which  may  be  carried  on  in  his  immediate  locality, 
which  are  actually  necessary  for  trade  and  commerce,  and  also 
for  the  enjoyment  of  property,  and  for  the  benefit  of  the  in- 
habitants of  the  town  and  of  the  public  at  large.  If  a man  lives 
in  a street  where  there  are  numerous  shops,  and  a shop  is  opened 
next  door  to  him,  which  is  carried  on  in  a fair  and  reasonable|; 
way,  he  has  no  ground  for  complaint,  because  to  himself  in- 
dividually there  may  arise  much  discomfort  from  the  trade 
carried  on  in  that  shop.  But  when  an  occupation  is  carried  on  f ; 
by  one  person  in  the  neighbourhood  of  another,  and  the  result 
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of  that  trade,  or  occupation,  or  business,  is  a material  injury  to 
property,  then  there  unquestionably  arises  a very  different  con- 
sideration. I think,  my  Lords,  that  in  a case  of  that  description, 
the  submission  which  is  required  from  persons  living  in  society 
to  that  amount  of  discomfort  which  may  be  necessary  for  the 
legitimate  and  free  exercise  of  the  trade  of  their  neighbours, 
would  not  apply  to  circumstances  the  immediate  result  of  which 
is  sensible  injury  to  the  value  of  the  property.’^  (The  italics  are 
mine.) 

To  this  I would  add  what  was  said  by  Knight  Bruce  V.C.  in 
Walter  v.  Selfe  (1851),  4 DeG.  & Sm.  315  at  322,  64  E.R.  849, 

; and  by  Luxmoore  J.  in  Vanderpant  v.  Mayfair  Hotel  Company^ 
I Limited,  [1930]  1 Ch.  138  at  166. 

Even  if  on  any  argument  a doctrine  of  reasonable  use  of  the 
I defendant’s  lands  could  be  expanded  to  cover  a case  where 
there  is  substantial  and  material  injury  to  the  plaintiffs’  prop- 
erty I do  not  think  it  could  be  applied  to  this  case.  “Reasonable’" 
as  used  in  the  law  of  nuisance  must  be  distinguished  from  its 
use  elsewhere  in  the  law  of  tort  and  especially  as  it  is  used  in 
negligence  actions.  “In  negligence,  assuming  that  the  duty  to 
take  care  has  been  established,  the  vital  question  is,  ‘Did  the 
defendant  take  reasonable  care?’  But  in  nuisance  the  defendant 
I is  not  necessarily  quit  of  liability  even  if  he  has  taken  reason- 
i able  care.  It  is  true  that  the  result  of  a long  chain  of  decisions 
, is  that  unreasonableness  is  a main  ingredient  of  liability  for 
nuisance.  But  here  ‘reasonable’  means  something  more  than 
, merely  ‘taking  proper  care’.  It  signifies  what  is  legally  right 
I between  the  parties,  taking  into  account  all  the  circumstances  of 
j the  case,  and  some  of  these  circumstances  are  often  such  as  a 
j man  on  the  Clapham  omnibus  could  not  fully  appreciate.” 

: (Winfield,  Text-Book  on  the  Law  of  Tort,  2nd  ed.  1950,  p.  448.) 

I “At  common  law,  if  I am  sued  for  a nuisance,  and  the  nuisance 
j is  proved,  it  is  no  defence  on  my  part  to  say,  and  to  prove,  that 
j I have  taken  all  reasonable  care  to  prevent  it.”  (per  Lindley  L.J. 

1 in  Rapier  v.  London  Tramways  Company,  [1893]  2 Ch.  588  at 
I 599.)  This  is  not  to  be  interpreted  to  mean  that  taking  care  is 
I never  relevant  to  liability  for  nuisance.  In  some  cases  if  the 
defendant  has  conducted  his  trade  or  business  as  a reasonable 
man  would  have  done  he  has  gone  some  way  toward  making  out 
a defence,  but  only  some  of  the  way:  The  Stockport  Waterworks 
Company  v.  Potter  et  al.  (1861),  7 H.  & N.  160,  158  E.R.  433. 
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On  the  other  hand,  if  the  defendant  has  taken  no  reason- 
able precautions  to  protect  his  neighbour  from  injury  by  reason 
of  operations  on  his  own  property  the  defence  of  reasonable 
user  is  of  little  avail. 

The  evidence  shows  that  in  so  far  as  the  emissions  from  the 
cupola  are  responsible  for  the  injury  to  the  plaintiffs,  and  I 
think  they  are  in  large  measure  responsible  for  the  injury  com- 
plained of,  the  defendant  has  adopted  no  method  of  modern 
smoke  or  fume  control.  The  cupola  is  an  open  stack  with  a 
conical  shelter  over  it  which  arrests  some  solid  particles  and 
deflects  them  to  the  roof  of  the  defendant’s  plant  but  permits  the 
remainder  to  escape  into  the  atmosphere.  Mr.  Beaumont,  a 
witness  called  for  the  plaintiffs,  gave  evidence  that  there  are  in 
operation  in  the  United  States  of  America  commercial  devices 
for  the  control  of  smoke  and  fumes  by  a water- wash  system  which 
is  at  least  80  per  cent,  efficient  in  arresting  solid  matter  and 
100  per  cent,  efficient  in  arresting  injurious  gases.  The  defend- 
ant has  considered  the  installation  of  a fume-control  system  in 
the  cupola  but  has  refrained  from  doing  anything  pending  the 
outcome  of  this  action.  Some  dust-arresters  for  the  purpose  of 
controlling  other  emissions  from  the  plant  have  been  installed 
in  recent  years.  These  arresters  are  designed  chiefly  to  purify 
the  air  within  the  plant  and  it  is  not  clear  that  they  afford  much 
protection  to  the  surrounding  property. 

To  give  effect  to  the  defence  of  reasonable  user  of  the 
defendant’s  lands  in  this  case  would  be  to  expand  the  doctrinr 
of  law  involved  in  this  defence  far  beyond  any  authority  m 
British  jurisprudence. 

Mr.  Sedgwick  sought  to  bring  the  plaintiffs’  business  within 
that  class  of  case  referred  to  as  an  exceptionally  delicate  trade. 

In  Robinson  v.  Kilvert  (1889),  41  Ch.  D.  88,  Lopes  L.J.  said 
at  p.  97:  “A  man  who  carries  on  an  exceptionally  delicate  trade 
cannot  complain  because  it  is  injured  by  his  neighbour  doing 
something  lawful  on  his  property,  if  it  is  something  which  would 
not  injure  anything  but  an  exceptionally  delicate  trade.” 

This  statement  is  to  be  taken  in  the  light  of  what  was  said 
in  Cooke  v.  Forbes  (1867),  L.R.  5 Eq.  166,  referred  to  by  the 
learned  lord  justice  and  by  Bindley  L.J.  in  the  same  case.  In 
Cooke  V.  Forbes,  Sir  W.  Page  Wood  V.C.  said  at  p.  172 : “Conse- 
quently, it  appears  to  me  quite  plain  that  a person  has  a right  to 
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carry  on  upon  his  own  property  a manufacturing  process  in  which 
he  uses  chloride  of  tin,  or  any  sort  of  metallic  dye,  and  that  his 
neighbour  is  not  at  liberty  to  pour  in  gas  which  will  interfere 
with  his  manufacture.  If  it  can  be  traced  to  the  neighbour,  then, 
I apprehend,  clearly  he  will  have  a right  to  come  here  and  ask 
for  relief.” 

In  McKinnon  Industries  Ltd.  v.  Walker,  supra,  Lord  Simonds 
at  p.  581  ([1951]  3 D.L.R.)  dealt  with  the  argument  that  the 
injunction  granted  at  the  trial  should  be  modified  so  as  in  some 
way  to  exclude  from  its  operation  damage  to  orchids.  The  ground 
of  this  contention  was  that  growing  orchids  is  from  the  horticul- 
tural point  of  view  a particularly  difficult  and  delicate  operation. 
The  learned  law  lord  disposed  of  this  argument  in  these  words: 

“But,  however  this  may  be — and  their  Lordships  express  no 
opinion  upon  it — there  is  no  reason  to  treat  damage  to  orchids 
differently  from  damage  to  any  other  flower  plant  or  shrub  when 
the  wrongdoer  admits,  as  the  appellant  Company  has  here 
admitted,  that  it  has  violated  the  respondent’s  legal  right  by 
damaging  his  orchids.” 

Although  in  this  case  there  is  no  admission  that  the  defend- 
ant has  violated  the  plaintiffs’  legal  right  by  damaging  the 
motor  vehicles  stored  on  their  property,  I And  as  a fact  that  it 
has  done  so,  and  I cannot  And  that  the  storing  of  automobiles 
in  the  open  air  on  the  lots  in  question  is  a particularly  delicate 
trade  or  operation.  The  finish  of  an  automobile  is  designed  to 
resist  reasonable  atmospheric  contamination  and  it  would  be 
manifestly  unjust  to  hold  that  property-owners  in  the  vicinity 
of  the  defendant’s  plant  have  no  legal  right  to  have  their  auto- 
mobiles protected  from  the  emissions  from  the  defendant’s 
foundry  simply  because  they  do  not  keep  them  under  cover. 

The  defence  of  prescriptive  right  remains  to  be  dealt  with. 
The  defendant  pleads  that  it  and  its  predecessors  in  title  have  for 
a period  of  40  years  and  more  before  the  commencement  of  the 
action  enjoyed  as  of  right  and  without  interruption  the  right  to 
do  those  things  which  the  plaintiffs  claim  gives  them  a right  of 
action,  and  that  their  claim  is  therefore  barred  by  The  Limita- 
tions Act,  R.S.O.  1950,  c.  207.  The  relevant  portions  of  ss.  34 
and  35  of  The  Limitations  Act  read  as  follows : 

“34.  No  claim  which  may  lawfully  be  made  at  the  common 
law  by  custom,  prescription  or  grant,  to  any  way  or  other  ease- 
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merit,  ...  to  be  enjoyed,  or  derived  upon,  over,  or  from  any 
land  . . . being  the  property  of  any  person,  when  the  way  or 
other  matter  as  herein  last  before  mentioned  has  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  interrup- 
tion for  the  full  period  of  20  years  shall  be  defeated  or  destroyed 
by  showing  only  that  the  way  or  other  matter  was  first  enjoyed 
at  any  time  prior  to  the  period  of  20  years,  but,  nevertheless  the 
claim  may  be  defeated  in  any  other  way  by  which  the  same  is 
now  liable  to  be  defeated,  and  where  the  way  or  other  matter  as 
herein  last  before-mentioned  has  been  so  enjoyed  for  the  full 
period  of  40  years,  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  unless  it  appears  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  given  or  made  for  that 
purpose  by  deed  or  writing.” 

“35.  Each  of  the  respective  periods  of  years  mentioned  in 
sections  33  and  34  shall  be  deemed  and  taken  to  be  the  period 
next  before  some  action  wherein  the  claim  or  matter  to  which 
such  period  relates  was  or  is  brought  into  question,  and  no  act 
or  other  matter  shall  be  deemed  an  interruption  within  the 
meaning  of  those  sections,  unless  the  same  has  been  submitted 
to  or  acquiesced  in  for  one  year  after  the  person  interrupted  has 
had  notice  thereof,  and  of  the  person  making  or  authorizing  the 
same  to  be  made.” 

In  asserting  the  defence  of  prescription  the  onus  rests  on  the 
defendant:  Crossley  and  SonSy  Limited  v.  Lightowler  (1867), 
L.R.  2 Ch.  478  at  482.  The  defendant  must  show  not  only  that 
it  has  exercised  the  right  to  deposit  the  substances  herein  com- 
plained of  on  the  plaintiffs’  lands  for  the  prescribed  period,  but 
that  the  exercise  of  the  right  amounted  to  a nuisance  actionable 
at  the  instance  of  the  plaintiffs  and  their  predecessors  in  title 
for  the  full  period  of  20  years:  Sturges  v.  Bridgman,  supra; 
Danforth  Glebe  Estates  Limited  v.  W.  Harris  & Co.  Limited 
(1919),  16  O.W.N.  41. 


The  latter  case  was  a case  arising  out  of  the  emission  of 
offensive  odours  from  the  defendant’s  plant.  After  referring  to 
Sturges  v.  Bridgman,  Riddell  J.  said:  “So  long  as  the  adjoining 
land  remained  wholly  vacant,  and  no  attempt  was  made  to  sell 
it,  and  no  other  damage  could  be  shewn,  the  time  did  not  begin 
to  run.  Nothing  of  the  kind  was  shewn  to  have  taken  place  20 
year  before  this  action.” 
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In  Hollins  v.  Verney  (1884),  13  Q.B.D.  304,  Lord  Justice 
Lindley  said  at  p.  315:  ‘‘It  is  sufficient  for  the  present  case  to 

observe  that  the  statute  expressly  requires  actual  enjoyment  as 
of  right  for  the  full  period  of  twenty  years  before  action.  No 
! user  can  be  sufficient  which  does  not  raise  a reasonable  inference 
I of  such  a continuous  enjoyment.  Moreover,  as  the  enjoyment 
which  is  pointed  out  by  the  statute  is  an  enjoyment  which  is 
open  as  well  as  of  right,  it  seems  to  follow  that  no  actual  user 
can  be  sufficient  to  satisfy  the  statute,  unless  during  the  whole 
of  the  statutory  term  (whether  acts  of  user  be  proved  in  each 
year  or  not)  the  user  is  enough  at  any  rate  to  carry  to  the  mind 
of  a reasonable  person  who  is  in  possession  of  the  servient  tene- 
j ment,  the  fact  that  a continuous  right  to  enjoyment  is  being 
asserted,  and  ought  to  be  resisted  if  such  right  is  not  recognised, 
and  if  resistance  to  it  is  intended." 

In  judgments  of  Middleton  J.  at  the  trial  and  Clute  J.  in  the 
I Court  of  Appeal  in  Watson  v.  Jackson  (1914),  30  O.L.R.  517, 
j affirmed  31  O.L.R.  481,  19  D.L.R.  733,  the  defence  of  prescrip- 
tion is  comprehensively  discussed,  and  for  a veritable  text-book 
on  the  whole  subject  see  Dalton  v.  Henry  Angus  <&  Co.  (1881), 
I 6 App.  Cas.  740. 

The  evidence  in  support  of  prescriptive  right  consists  of 
proof  that  for  over  40  years  the  defendant’s  predecessors  in  title 
and  the  defendant  carried  on  foundry  operations  on  the  property 
i in  question.  [The  judgment  continues  with  a detailed  review  of 
i the  operations  during  this  period,  showing  the  changes  made  in 
I both  operations  and  methods,  and  proceeds  as  follows:] 

I Section  37  of  The  Limitations  Act  provides:  “In  the  cases 
I mentioned  in  and  provided  for  by  this  Act,  of  claims  to  ways, 

I water-courses  or  other  easements,  no  presumption  shall  be  al- 
i lowed  or  made  in  favour  or  support  of  any  claim  upon  proof  of 
the  exercise  or  enjoyment  of  the  right  or  matter  claimed  for 
! any  less  period  of  time  or  number  of  years  than  for  such  period 
I or  number  mentioned  in  this  Act  as  is  applicable  to  the  case  and 
I to  the  nature  of  the  claim." 

Having  regard  to  the  fact  that  the  number  of  tons  melted 
I has  increased  almost  ten  times  since  the  year  1933,  and  that  the 
amount  of  cast  metal,  malleable  and  steel  scrap  consumed  has 
increased  566  times,  that  any  particles  of  iron  oxide  or  steel  that 
might  have  been  driven  from  the  charge  passed  through  flues 
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of  a different  character  and  the  emissions  from  the  stack  were 
formerly  dispersed  into  the  air  through  a stack  at  a height  of  125 
feet,  and  the  method  of  charging  the  cupola  is  entirely  different 
from  the  method  of  charging  the  air  furnaces  in  use  prior  to 
1946,  I think  the  evidence,  rather  than  affording  satisfactory 
proof  that  the  nuisance  giving  rise  to  this  action  has  existed  for 
the  past  twenty  years,  establishes  that  it  is  highly  unlikely  that 
emissions  of  the  character  and  to  the  extent  shown  to  be  now 
deposited  on  the  plaintiff’s  lands  were  throughout  that  time  being 
so  deposited. 

It  may  be  that  injurious  matter  of  another  character  was 
escaping  from  other  parts  of  the  foundry  to  some  greater  degree 
in  previous  years  that  it  now  is.  The  methods  of  dust-control 
which  have  been  installed  did  not  previously  exist;  but  because 
the  defendant  may  in  previous  years  have  exercised  a right  not 
now  the  subject  of  complaint  does  not  give  it  the  easement  now 
claimed  over  the  plaintiffs’  lands. 

Even  if  on  any  view  of  the  evidence  it  could  be  considered 
that  iron  oxide  and  iron  particles  were  being  emitted  from  the 
defendant’s  plant  for  a period  of  20  years  next  preceding  the 
issue  of  the  writ  in  this  action,  to  the  same  extent  and  in  the 
same  manner  as  they  are  now  being  emitted,  I think  the  defence 
of  prescriptive  right  would  still  fail.  In  order  to  obtain  a pre- 
scriptive right,  the  enjoyment  of  the  right  must  not  be  secret 
and  the  servient  owner  must  have  either  actual  or  constructive 
knowledge  of  it. 

The  evidence  clearly  shows  that  neither  the  plaintiffs  nor 
the  defendant’s  officers  had  any  knowledge  that  any  injurious 
particles  were  being  deposited  on  the  plaintiffs’  lands  as  emis- 
sions from  the  defendant’s  plant  until  late  in  the  autumn  of  1951. 
Sturges  v.  Bridgman^  supra,  has  always  been  recognized  as  the 
leading  authority  for  the  proposition  stated  therein  at  p.  863: 

“ . . . the  laws  governing  the  acquisition  of  easements  by 
user  stands  thus:  Consent  or  acquiescence  of  the  owner  of  the 
servient  tenement  lies  at  the  root  of  prescription,  and  of  the 
fiction  of  a lost  grant,  and  hence  the  acts  or  user,  which  go  to 
the  proof  of  either  the  one  or  the  other,  must  be,  in  the  lan- 


the  acquisition  by  his  neighbour  of  an  easement  through  an 
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enjoyment  of  which  he  has  no  knowledge,  actual  or  constructive, 
or  which  he  contests  and  endeavours  to  interrupt,  or  which  he 
I temporarily  licenses.  It  is  a mere  extension  of  the  same  notion, 
or  rather  it  is  a principle  into  which  by  strict  analysis  it  may  be 
resolved,  to  hold,  that  an  enjoyment  which  a man  cannot  pre- 
vent raises  no  presumption  of  consent  or  acquiescence.” 

In  that  case  a confectioner  had  for  more  than  twenty  years 
used  a pestle  and  mortar  in  his  back  premises  which  abutted  on 
the  garden  of  a physician  and  the  noise  and  vibration  were  not 
felt  as  a nuisance  and  were  not  complained  of,  but  in  1873  the 
physician  erected  a consulting-room  at  the  end  of  his  garden, 

I and  then  the  noise  and  vibration  became  a nuisance  to  him.  It 
I was  held  that  there  being  no  right  of  action  against  the  defend- 
I ant  until  the  plaintiff  had  built  the  consulting-room  the  time  for 
; prescription  did  not  commence  to  run  until  the  offensive  trade 
! became  actionable. 

The  history  of  the  plaintiffs’  property,  which  I have  out- 
lined in  detail,  shows  that  for  more  than  20  years  prior  to  the 
‘ commencement  of  the  action  it  was  low-lying  vacant  land, 
formerly  the  site  of  a disused  foundry.  At  that  period  there  were 
only  16  dwelling  houses  on  the  assessment  roll  in  the  area  of  100 
acres  covered  by  registered  plan  no.  148  of  which  the  plaintiffs’ 
land  forms  a part.  Applying  the  principle  followed  in  Sturges  v. 
Bridgman^  supra,  and  Danforth  Glebe  Estates  Limited  v.  W. 
Harris  & Co.  Limited,  supra,  I do  not  think  it  can  be  said  that 
the  evidence  would  warrant  me  in  finding  that  for  the  whole 
period  of  20  years  prior  to  1952  the  plaintiffs  or  their  predeces- 
sors in  title  could  have  maintained  an  action  against  the  defend- 
ant for  nuisance. 

In  reply  to  the  defence  of  prescriptive  right  it  is  argued  that 
1 tax  sales  of  the  plaintiffs’  property  either  extinguished  any 
I easement  the  defendant  may  have  acquired  or  at  least  inter- 
I rupted  the  exercise  of  the  defendant’s  right.  All  of  the  plain- 
I tiffs’  property  was  sold  for  taxes  between  the  years  1935  and 
1 1945. 

1 Section  10,  subss.  1 and  3,  of  The  Assessment  Act,  R.S.O. 
1950,  c.  24,  provide: 

“(1)  Where  an  easement  is  appurtenant  to  any  land  it  shall 
be  assessed  in  connection  with  and  as  part  of  the  land  at  the 
added  value  it  gives  to  the  land  as  the  dominant  tenement,  and 
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the  assessment  of  the  land  which,  as  the  servient  tenement,  is 
subject  to  the  easement  shall  be  reduced  accordingly.” 

“ (3)  Where  a dominant  tenement  is  sold  for  arrears  of  taxes 
the  easements  appurtenant  thereto  shall  pass  to  the  purchaser 
and  where  a servient  tenement  is  sold  for  arrears  of  taxes  the 
sale  shall  not  affect  any  easement  to  which  it  is  subject.” 

In  view  of  the  findings  I have  already  made  on  the  evidence 
submitted  in  support  of  a right  to  the  easement  claimed,  it  is 
quite  unnecessary  for  me  to  consider  the  respective  arguments 
presented  on  the  branch  of  the  case  arising  out  of  the  tax  sales. 

The  plaintiffs  are  therefore  entitled  to  relief  against  the 
defendant. 

The  form  of  the  relief  is  one  that  has  given  me  considerable 
concern.  I had  occasion  to  consider  all  the  authorities  in  Walker 
V.  The  McKinnon  Industries  Limited,  supra,  and  in  McKie  v. 
The  K.V.P.  Company  Limited,  [1948]  O.R.  398  at  416,  [1948] 

3 D.L.R.  201;  [1948]  O.W.N.  812,  [1949]  1 D.L.R.  39;  [1949] 
S.C.R.  698,  [1949]  4 D.L.R.  497,  where  I followed  the  judgment 
of  Lord  Lindley  in  Shelfer  v.  City  of  London  Electric  Lighting 
Company;  Meux’s  Brewery  Co.  v.  The  Same,  [1895]  1 Ch.  287 
at  314,  in  which  the  judgment  of  Lord  Kingsdown  in  Imperial 
Gas  Light  and  Coke  Company  v.  Broadhent  (1859),  7 H.L.  Cas. 
600, 11  E.R.  239,  was  quoted  and  followed. 

In  McKie  v.  The  K.V.P.  Company  Limited,  supra,  Kerwin  J., 
after  referring  to  Canada  Paper  Company  v.  Brown  (1922),  63 
S.C.R.  243,  66  D.L.R.  287,  a case  relied  on  by  counsel  for  the 
defendant,  said:  “In  the  subsequent  case  of  Gross  v.  Wright, 
[1923]  S.C.R.  214  at  227,  the  same  learned  judge,  in  a case  from 
the  Province  of  British  Columbia,  stated  that  he  had  no  doubt, 
as  laid  down  by  the  Lord  Justices  in  Kennard  v.  Cory,  [1922] 

2 Ch.  1,  that  the  primary  point  for  consideration  in  every  case 
where  the  question  is  injunction  or  no  injunction  is  whether  or 
not  the  wrong  complained  of  is  a wrong  ‘for  which  damages  are  j 
the  proper  remedy’  to  use  the  phrase  of  Lindley  L.J.  in  London 
d Blackwall  Ry.  Co.  v.  Cross  (1886),  31  Ch.  D.  354  at  369,  that 
is  to  say,  a complete  and  adequate  remedy.’'  (The  italics  are 
mine.)  : 'M 

Lord  Simonds  in  giving  the  judgment  of  the  Judicial  Com-  |j 
mittee  in  Walker  v.  The  McKinnon  Industries  Limited  at  p.  579  |j 
agreed  that  in  the  words  of  the  Court  of  Appeal  “the  case  was  n 
eminently  a proper  one  for  the  granting  of  an  injunction”.  And  « 
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at  p.  581  he  said:  “It  is,  no  doubt,  necessary  to  bear  in  mind,  as 
numerous  authorities  have  pointed  out,  that  special  circum- 
stances may  occur  in  which  the  remedy  of  damages  will  ade- 
quately compensate  a plaintiff  for  the  loss  he  has  suffered  and 
may  in  the  future  suffer.  But  it  is  for  the  wrongdoer  to  satisfy 
the  Court  that  such  special  circumstances  exist”  (The  italics 
are  mine.) 

In  a case  of  this  character  in  considering  the  plaintiffs’  dam- 
ages the  diminution  of  the  value  of  the  plaintiffs’  property  can- 
not be  taken  into  consideration  in  assessing  the  damages  as  the 
continuation  of  the  nuisance  gives  rise  to  a new  cause  of  action 
from  day  to  day:  Battishill  v.  Reed  et  al.  (1856),  18  C.B.  696 
at  698,  followed  by  Falconbridge  C.J.K.B.  in  Danforth  Glebe 
Estates  v.  Harris  & Co.  (1918),  15  O.W.N.  21  at  22,  varied, 
ubi  supra.  It  is,  therefore,  clear  that  a judgment  for  damages 
only  would  not  afford  the  plaintiffs  adequate  relief.  Counsel  for 
the  defendant  asked  that  if  I should  decide  to  grant  an  injunc- 
tion it  should  be  in  the  form  granted  in  Manchester  Corporation 
V.  Farnworthy  [1930]  A.C.  171  at  185.  That  case  dealt  with  a 
nuisance  created  by  an  operation  carried  on  under  statutory 
authority  and  it  was  argued  that  if  the  injunction  was  granted 
the  object  of  the  statute  would  be  defeated.  In  the  particular 
circumstances  of  that  case  if  it  had  been  proved  that  all  reason- 
able steps  had  been  taken  to  prevent  the  nuisance  a good  defence 
would  have  been  established.  I have  been  unable  to  find  any 
case  where  the  form  of  the  injunction  as  used  therein  has  been 
followed  in  a case  similar  to  the  one  before  me.  To  adopt  such 
a form  of  injunction  would  place  an  unwarranted  limitation  on 
the  plaintiffs’  legal  rights.  The  injunction  should  follow  the 
form  granted  in  Walker  v.  The  McKinnon  Industries  Limited, 
supra,  as  revised  in  the  Court  of  Appeal. 

Judgment  will  therefore  go  for  an  injunction  that  the  defend- 
ant, its  servants  and  agents,  be  restrained  from  discharging  or 
allowing  to  be  discharged  from  its  works  in  the  pleadings 
mentioned  any  substance,  gas  or  matter  in  such  a manner  or  to 
such  an  extent  as  to  occasion  damage  to  the  plaintiffs’  property 
or  the  buildings  thereon  and/or  motor  vehicles  or  vehicles  of 
like  character  that  may  be  thereon;  provided,  however,  that  the 
operation  of  the  injunction  will  be  suspended  until  the  1st 
January  1953. 
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There  will  be  a reference  to  the  County  Judge  of  the  County 
of  Ontario  to  fix  the  amount  of  damages  that  the  respective 
plaintiffs  have  suffered  and  will  suffer  until  the  injunction 
becomes  effective.  The  defendant  will  pay  the  costs  of  the 
action  together  with  the  costs  of  the  reference. 

Judgment  for  'plaintiffs. 

Solicitors  for  the  plaintiffs:  Creighton , Fraser  & Drynan, 

Oshawa. 

Solicitors  for  the  defendant:  McMillan,  Binch,  Wilkinson, 

Stuart,  Berry  d Wright,  Toronto. 


[COURT  OF  APPEAL.] 


Regina  v*  MacNamara, 

Criminal  Law  — Appeals  from  Summary  Convictions  — ^‘Entering” 
of  Appeal  — Effect  of  Failure  of  Appellant  to  Appear  at  Sittings 
Mentioned  in  Notice  of  Appeal  — The  Criminal  Code,  R.S.C.  1927, 
c.  36,  ss.  749,  750,  751,  752,  754,  755,  760. 

Once  an  appeal  from  a summary  conviction  has  been  taken  by  proper 
notice,  service  and  filing,  and  compliance  with  all  the  conditions 
precedent  prescribed  by  s.  750  of  The  Criminal  Code,  the  appeal, 
unless  it  is  formally  abandoned  in  accordance  with  s.  760,  can  be 
disposed  of  only  by  being  heard.  There  is  nothing  in  the  Code  to 
support  the  proposition  that  the  appeal,  if  it  is  not  brought  on  at  the 
sittings  of  the  Court  to  which  the  notice  of  appeal  is  given,  thereby 
lapses  and  becomes  totally  ineffective,  or  that  the  jurisdiction  of  the 
Court  to  hear  the  appeal  expires  with  the  discontinuance  of  the 
particular  sittings  at  which  the  appeal,  according  to  the  notice,  is  to 
be  heard.  Rex  v.  Rekush  (1930),  24  Alta,  L.R.  431,  not  agreed  with. 
Semhle,  an  appeal  is  properly  “entered”,  so  far  as  the  appellant  is 
concerned,  when  he  has  complied  with  all  the  conditions  precedent 
to  the  appeal  under  s.  750. 

An  appeal  by  the  accused  from  an  order  of  Schwenger  Co. 
Ct.  J.,  of  the  County  Court  of  the  County  of  Wentworth,  holding 
that  he  had  no  jurisdiction  to  hear  an  appeal  from  a summary 
conviction. 


7th  April  1952.  The  appeal  was  heard  by  Hope^  Ayles- 
WORTH  and  Gibson  JJ.A. 

G.  A.  Martin,  Q.C.,  for  the  appellant:  Once  notice  of  appeal 
had  been  given  to  the  proper  sittings  of  the  Court  appealed  to, 
and  the  other  conditions  precedent  had  been  complied  with,  the 
appeal  was  properly  before  the  Court,  subject  to  proof  of  service 
and  filing,  which  might  be  made  at  any  time.  The  provision  in 
s.  751(3)  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  as  to  adjourn- 
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ments  is  directory  only,  but  s.  752  is  mandatory,  requiring  the 
Court  to  “hear  and  determine”  the  appeal,  and  it  is  “the  court” 
that  is  required  to  do  so,  not  the  Court  at  any  particular  sittings. 

I refer  to  Tremeear’s  Criminal  Code,  5th  ed.  1944,  pp.  942- 
3,  and  cases  there  cited;  Rex  v.  Gregg  (1913),  6 Alta.  L.R.  234, 

22  C.C.C.  51,  4 W.W;R.  1345,  25  W.L.R.  183,  13  D.L.R.  770; 
Rex  V.  Verge  (1923),  57  N.S.R.  235,  41  C.C.C.  146. 

As  said  in  Rex  v.  Gregg,  supra,  an  appeal,  once  properly 
taken,  can  be  disposed  of  only  by  abandonment  or  trial,  and  the 
informant  must  prove  his  case. 

W.  W.  Cooper,  for  the  informant,  respondent:  Counsel  for 
the  informant  did  appear  at  the  sittings  appealed  to,  and  said  he 
was  ready  to  proceed,  but  the  judge  ruled  that  since  the  appel- 
lant was  not  there  nothing  could  be  done. 

If  this  appeal  succeeds  the  Crown  will  be  placed  in  the  posi- 
tion of  having  to  wait,  possibly  for  years,  until  the  appellant  is 
ready  to  proceed  with  his  appeal.  [Aylesworth  J.A.:  Why 

could  the  Crown  not  give  notice  of  hearing,  or  notice  of  an 
application  to  fix  a definite  date,  and  then  on  that  date,  on 
notice,  proceed  to  adduce  evidence  to  prove  its  case  again?] 
Possibly  it  could  have  done  that,  but  here  no  evidence  had  been 
given,  before  my  first  motion  to  dismiss  for  want  of  prosecution, 
that  the  appellant  had  complied  with  the  conditions  precedent. 
The  conviction  was  not  even  before  the  Court. 

Even  if  it  is  to  be  taken  that  the  accused  did  “enter”  his 
appeal,  he  did  not  prosecute  it  at  the  sittings  mentioned  in  his 
notice.  Section  751  requires  a hearing  “thereupon”,  which  must 
mean  forthwith,  subject  to  the  power  of  the  Court  to  adjourn. 
If  the  provisions  of  s.  751(3)  are  considered  directory  only,  they 
will  become  meaningless. 

What  constitutes  the  “entering”  of  an  appeal  is  laid  down  in 
Jackson  v.  Crews  (1949),  94  C.C.C.  390  at  392,  which  the  trial 
judge  felt  bound  to  follow.  That  case  and  the  others  cited  by 
the  trial  judge,  Rex  v.  Rekush,  24  Alta.  L.R.  431,  53  C.C.C.  199, 
[1930]  1 W.W.R.  669;  Rex  v.  Holaychuk,  [1929]  1 W.W.R.  278, 
51  C.C.C.  98,  [1929]  1 D.L.R.  706;  Cudmore  v.  The  King  (1949), 

23  M.P.R.  219,  95  C.C.C.  176,  8 C.R.  302,  show  the  necessity  for 
a formal  adjournment  if  the  appeal  is  to  be  kept  alive. 

G,  A.  Martin,  Q.C.,  in  reply:  There  is  no  section  of  the  Code 
requiring  that  an  appeal  be  “entered”.  All  that  is  prescribed  is 
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in  s.  750.  As  to  the  conviction  not  being  before  the  Court  at  the 
first  sittings,  it  was  not  our  duty,  but  the  justice’s,  to  have  it 
before  the  Court  appealed  to. 

Cur.  adv.  vult. 

27th  June  1952.  The  judgment  of  the  Court  was  delivered  by 

Aylesworth  J.A.: — This  is  an  application  for  leave  to  appeal 
and  by  way  of  appeal  from  the  order  of  His  Honour  Judge 
Schwenger,  of  the  County  Court  of  the  County  of  Wentworth, 
pronounced  on  the  25th  May  1951,  holding  that  he  had  no  juris- 
diction to  hear  appellant’s  appeal  from  his  conviction  by  Magis- 
trate Hopkins  at  the  city  of  Hamilton  on  the  7th  October  1949, 
for  an  offence  under  s.  217  of  The  Customs  Act,  R.S.C.  1927, 
c.  42,  as  amended,  the  appellant  having  been  sentenced  to  a fine, 
or,  in  default  of  payment,  to  imprisonment. 

In  due  compliance  with  the  relevant  statutory  conditions  of 
The  Criminal  Code,  R.S.C.  1927,  c.  36,  appellant  gave  notice  of 
his  appeal  to  the  County  Court  and  to  the  proper  sittings  of  that 
Court  as  provided  by  the  statute,  and  properly  served  and  filed 
the  notice  of  appeal,  entering  into  the  usual  recognizance.  The 
sittings  of  the  County  Court  referred  to  in  the  notice  of  appeal 
commenced  on  5th  December  1949.  At  that  sittings  no  one 
appeared  on  behalf  of  the  appellant,  although  counsel  for  the  j 
Crown  appeared.  Apparently  nothing  was  done  and  from  all 
that  appears  the  fact  that  an  appeal  had  been  taken  may  not 
even  have  been  mentioned  to  the  Court.  Two  further  sittings  of 
the  Court  were  held,  commencing  on  6th  March  1950  and  8th 
May  1950,  and  then  at  a further  sittings  commencing  on  8th 
September  1950  counsel  for  the  Crown  moved  to  dismiss  the 
appeal  for  want  of  prosecution  and  His  Honour  Judge  Schwenger 
acceded  to  that  motion:  Rex  v.  MacNamara,  [1951]  O.W.N.  64, 

99  C.C.C.  103,  10  C.R.  445.  On  appeal  to  this  Court  this  order 
of  his  Honour  was  set  aside,  the  Court  being  of  opinion  that 
leave  to  appeal  therefrom  should  be  granted  and  that  the  appeal 
should  be  allowed  upon  the  ground  that  the  learned  County 
Court  Judge  was  without  jurisdiction  to  dismiss  for  want  o|;^ 
prosecution:  [1951]  O.W.N.  396,  100  C.C.C.  274.  Appellant  j 

then  applied  at  the  sittings  of  the  County  Court  commencing  on  j ^ 
14th  May  1951  “to  allow  the  appeal  herein  to  be  entered  at  this 
sittings”  and  tendered  proof  of  compliance  with  the  conditions 
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precedent  to  an  appeal,  as  set  out  in  s.  750  of  the  Code.  Counsel 
for  the  Crown  contested  this  application  on  the  ground  that  the 
Court  was  then  without  jurisdiction  to  hear  the  appeal,  notice 
of  the  appeal  having  been  directed  to  the  sittings  which  had 
commenced  5th  December  1949  and  no  adjournment  of  the  hear- 
ing of  the  appeal  having  been  taken.  The  learned  County  Court 
Judge  has  given  effect  to  this  objection  to  the  appeal  being  pro- 
ceeded with  and  refers  to  the  decision  of  the  Court  of  Appeal 
in  Alberta  in  Rex  v.  Rekush,  24  Alta.  L.R.  431,  53  C.C.C.  199, 
[1930]  1 W.W.R.  669. 

In  Rex  V,  Rekush  the  notice  of  appeal  admittedly  was  given 
for  the  correct  sittings  of  the  District  Court,  as  prescribed  by 
the  statute,  but  no  application  was  made  at  that  sittings  to  have 
the  appeal  “entered”  or  heard,  such  application  being  made  at 
the  opening  of  the  next  sittings  of  the  Court.  The  learned  Dis- 
trict Court  Judge  in  that  case,  after  argument,  decided  to 
“enter”  and  hear  the  appeal,  but  the  Court  of  Appeal,  on 
application  made  by  the  Crown,  prohibited  such  entry  and  hear- 
ing. The  judgment  of  the  Court  of  Appeal  was  delivered  by 
Harvey  C.J.A.,  who  said  in  part: 

“The  appellant  in  the  present  case  could  therefore,  though 
taking  the  utmost  time  the  law  allowed  for  giving  his  notice  of 
appeal,  have  brought  his  appeal  on  in  compliance  with  the  sec- 
tion, but  instead  he  waited  till  a sittings  not  authorized  by  the 
section  and  to  which  he  had  not  given  notice  of  appeal.  In  my 
opinion  the  Court  at  that  sittings  had  no  jurisdiction  to  consider 
the  appeal,  and  the  order  therefore  should  go  as  asked  with 
costs.” 

With  the  greatest  deference  and  after  anxious  and  careful 
consideration  of  the  relevant  sections  of  The  Criminal  Code,  as 
well  as  any  decisions  which  would  appear  to  bear  upon  the  point, 
I cannot  agree  with  the  apparent  ratio  decidendi  in  Rex  v.  Rekush 
so  far  as  it  appears  from  the  facts  of  the  case  to  be  gathered 
from  the  report.  Section  749  of  the  Code  provides  for  an  appeal 
to  the  County  Court.  The  County  Court  is  a continuing  Court 
and  has  control  over  its  own  procedure,  with  the  power  to  hear 
and  determine  at  a subsequent  sittings  of  the  Court  any  causes 
which  may  not  have  been  heard  at  a preceding  sittings  thereof. 
While  it  may  be  a convenient  practice,  and  one  frequently  fol- 
lowed, for  the  appellant  to  appear  either  at  the  opening  of  the 
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sittings  of  the  Court  mentioned  in  his  notice  of  appeal,  or  at 
some  time  during  the  continuance  of  that  sittings,  to  make 
formal  application  that  his  appeal  be  heard  and  there  and  then 
to  demonstrate  his  compliance  with  the  conditions  precedent 
to  a proper  appeal,  as  prescribed  by  s.  750,  nowhere  in  the  Code, 
so  far  as  I can  ascertain,  is  any  such  duty  actually  placed  upon 
the  appellant.  The  usual  practice  above  referred  to  has  been 
considered  as  “entering”  the  appeal  and  some  apparent  sanctity 
appears  to  have  been  given  to  such  “entering”  upon  the  apparent 
assumption  that  such  procedure  forms  a necessary  part  of  appel- 
lant’s duty,  if  his  appeal  is  to  be  heard.  “Entered”  appears  in 
s.  755  of  the  Code  and  nowhere  else  so  far  as  this  type  of  appeal 
is  concerned  and  that  section,  in  effect,  provides  that  the  Court, 
upon  proof  of  notice  of  the  appeal  having  been  given  to  the  person 
entitled,  whether  the  notice  is  proper  or  not,  “and  though  such 
appeal  has  not  been  afterwards  prosecuted  or  entered”,  may, 
unless  the  appeal  has  been  formally  abandoned,  order  payment 
of  costs  to  the  respondent.  Nothing  in  this  section  is  inconsist- 
ent with  holding — as  I am  prepared  to  hold — that  an  appeal  is 
properly  “entered”,  so  far  as  the  appellant  is  concerned,  when 
appellant  has  properly  complied  with  the  conditions  precedent 
to  his  appeal  under  s.  750.  However  that  may  be,  I do  not  think 
the  reference  to  entering  the  appeal  in  this  section  can  be  given 
such  meaning  as  to  preclude  an  appellant  from  having  his  appeal 
heard  unless  he  makes  a formal  application  to  the  Court  for 
that  purpose. 

When  one  considers  that  the  appeal  to  the  County  Court  is 
really  a trial  de  novo,  that  the  Crown  must  proceed  to  prove  its 
case  with  just  as  much  formality  and  strictness  as  though  no 
summary  conviction  had  previously  been  made,  that  by  s.  751 
“the  court”  shall  hear  and  determine  the  appeal,  that  by  s.  752 
“the  court  appealed  to  shall  try”  the  case,  and  that  by  s.  754 
“the  court  . . . shall  . . . hear  and  determine  the  charge  . . . 
upon  the  merits”,  it  would  seem  clear  that  once  an  appeal  has 
been  taken  by  proper  notice,  service  and  filing,  including  the 
entry  into  the  prescribed  recognizance,  such  appeal,  unless  for- 
mally abandoned  (for  which  provision  is  made  in  s.  760),  can  be 
disposed  of  only  by  being  heard.  If  appellant  appears  dilatory  ^ 
in  intention,  there  is  nothing  to  prevent  the  Crown  from  taking 
such  steps  as  will  ensure  the  prompt  bringing  on  of  the  appeal;  ^ 
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for  example,  by  giving  the  accused  notice  of  the  Crown’s  inten- 
tion to  proceed,  by  estreating  the  recognizance,  or  by  applying 
to  the  Court  for  an  order  as  to  costs.  Again,  in  the  usual  case, 
when  notice  of  appeal  has  been  given,  the  Crown,  if  necessary, 
will  call  to  the  attention  of  the  Court  the  fact  of  the  appeal  and 
of  its  desire  to  proceed  or  of  the  advisability  of  adjournment 
to  another  sitting,  or  the  Court,  of  its  own  motion,  may  decide 
so  to  adjourn  the  appeal.  Where,  however,  nothing  has  been 
done  beyond  compliance  with  s.  750,  I can  find  no  authority  in 
the  provisions  of  the  Code  to  support  the  proposition  that  the 
appeal  thereby  lapses  and  becomes  totally  ineffective,  or  that 
the  jurisdiction  of  the  Court  to  hear  the  appeal  expires  with  the 
discontinuance  of  the  particular  sittings  of  the  Court  at  which 
the  appeal  is  to  be  heard  according  to  the  notice  thereof. 

For  these  reasons  I am  of  the  opinion  that  leave  to  appeal 
should  be  granted  and  the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellant:  Griffith^  Parker  d Weatherston^ 
Hamilton. 

Agent  for  the  Attorney -General  of  Canada;  W.  W.  Cooper, 
Hamilton. 
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Insurance  — Cancellation  of  Policy  by  Insurer  — Effect  — Insurer  not 
Entitled,  after  Purported  Cancellation,  to  Rely  on  Misrepresenta- 
tions in  Application  — The  Insurance  Act,  R.S.O.  1950,  c.  183,  ss. 
197,  214,  con.  12(2). 

An  insurer  which,  after  discovering  that  a policy  of  automobile  insur- 
ance has  been  issued  upon  an  application  containing  fraudulent  mis- 
representations, purports  to  cancel  the  policy  under  statutory  condition 
12(2)  cannot,  if  sued  by  a third  person  under  s.  204  of  The  Insurance 
Act,  escape  liability  on  the  ground  of  those  misrepresentations.  On 
discovering  the  misrepresentations  it  may  either  (1)  return  the 
premium  and  repudiate  the  contract;  (2)  retain  the  premium  and 
treat  the  contract  as  valid  and  subsisting;  or  (3)  give  notice  of 
cancellation.  If  it  adopts  the  third  of  these  courses  it  thereby  treats 
the  contract  as  subsisting  until  the  cancellation  becomes  effective 
under  the  statutory  condition.  United  Shoe  Machinery  Company  of 
Canada  v.  Brunet  et  al.,  [1909]  A.C.  330  at  338-9,  applied. 

Insurance  — Warranties  and  Misrepresentations  — Effect  of  Material 
Misrepresentations  in  Application  — Application  Filled  out  by  Agent 
and  not  Signed  by  Insured  — The  Insurance  Act,  R.S.O.  1950,  c. 
183,  s.  200. 

There  is  nothing  in  s.  200  of  The  Insurance  Act  to  alter  the  law  as  laid 
down  in  Dworkin  v.  Globe  Indemnity  Co.  of  Canada  (1921),  51  O.L.R. 
159,  and  Holdaway  v.  British  Crown  Assurance  Corporation  Ltd. 
(1925),  57  O.L.R.  70,  and  an  insured,  if  he  accepts  a policy  issued  on 
an  application  that  contains  material  misrepresentations,  must  accept 
the  consequences  of  those  misrepresentations  even  if  the  application 
has  been  filled  out  and  signed  only  by  an  agent.  The  acceptance  of 
the  policy  in  these  circumstances  constitutes  a ratification  of  the 
agent’s  authority  to  sign  the  application  on  behalf  of  the  insured. 

An  action  under  s.  214  of  The  Insurance  Act,  R.S.O.  1950, 

c.  183. 


11th  and  12th  February  1952.  The  action  was  tried  by 
McRuer  C.  J.H.C.  without  a jury  at  Ottawa. 

O.  F.  Howe,  Q.C.,  and  J.  J.  McKenna,  for  the  plaintiff. 

A.  T.  Hewitt,  for  the  defendant. 

27th  June  1952.  McRuer  C.  J.H.C. : — This  action  is  brought 
under  the  provisions  of  s.  214  of  The  Insurance  Act,  R.S.O.  1950, 
c.  183. 


In  an  action  brought  by  the  plaintiff  in  his  personal  capacity 
and  in  his  capacity  as  administrator  of  the  estate  of  Orma 
Lillian  Ellis,  deceased,  for  damages  arising  out  of  a collision 
between  a motor  car  driven  by  the  plaintiff  in  which  the  deceased 
was  a passenger  and  one  owned  and  driven  by  Charles  Wilsonr 


Gillan  the  plaintiff  recovered  $5,712.50  for  his  personal  injuries 
and  $15,250  under  The  Fatal  Accidents  Act,  R.S.O.  1950,  c.  132. 
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The  plaintiff  claims  that  Mr.  Gillan  was  at  the  time  of  the 
accident  an  “insured”  and  that  his  claim  is  one  for  which  in- 
demnity was  provided  by  motor  vehicle  liablity  policy  issued  by 
the  defendant  and  in  force  at  the  time  of  the  accident.  Under 
s.  192(e)  of  The  Insurance  Act  ‘‘insured”  means  a person  in- 
sured by  a contract,  whether  named  or  not. 

The  circumstances  are  unusual.  In  the  latter  part  of  July 
1950  Mr.  Gillan  purchased  a 1939  LaSalle  convertible  coupe  from 
one  Captain  Harber.  It  was  suggested  that  the  automobile  in- 
surance policy  covering  Captain  Harber  should  be  transferred 
to  Mr.  Gillan  but  according  to  the  rules  of  the  insurance  com- 
pany this  was  not  permitted,  and  accordingly  R.  W.  Marshall,  an 
I agent  for  The  Prudential  Assurance  Company  Limited  of  London, 
England,  wrote  to  Mr.  Gillan  on  the  26th  July  1950  stating  that 
Captain  Harber  had  advised  him  that  Mr.  Gillan  had  purchased 
the  LaSalle  convertible  coupe  and  wished  the  policy  transferred. 
The  letter  went  on  to  say: 

“In  the  meantime  I have  been  holding  you  covered  pending 
! the  completion  of  the  enclosed  application,  which  is  necessary 
I on  account  of  the  reduction  in  rates  for  your  district. 

“If  you  will  kindly  complete  same  and  return  it  with  your 
cheque  made  payable  to  me  I will  have  your  new  policy  issued 
and  forwarded  to  you. 

“Please  answer  all  questions,  and  thanking  you  for  this 
business.” 

Mr.  Marshall  received  no  reply  to  this  letter  and  on  the  10th 
August  he  wrote  to  Mr.  Gillan : 

“As  I have  had  no  response  to  my  letter  of  the  26  ulto,  I take 
it  that  you  do  not  wish  this  insurance,  I am  therefor  having  the 
coverage  as  mentioned  on  the  application  forwarded  with  the 
above  mentioned  letter  cancelled.” 

Upon  receipt  of  this  letter  Mr.  Gillan  called  Mr.  Marshall  on 
the  long-distance  telephone  and  as  a result  of  the  conversation 
; came  immediately  to  see  him,  when  an  application  for  motor 
! liability  insurance  was  filled  out  and  signed  by  Mr.  Marshall  as 
agent  and  Mr.  Gillan  as  applicant. 

The  following  questions  and  answers  appear  in  the  applica- 
tion form: 

41 H [1952]  O.R. 


646 


Ontario  Reports. 


[1952] 


“Item  4. — (a)  Has  any  license,  permit,  registration  certificate 
or  other  like  authority,  issued  to  the  owner  or  a member  of  his 
family  and  household  under  any  law  or  statute  of  any  province, 
state  or  country  relating  to  automobiles,  to  the  knowledge  of  the 
applicant,  been  or  continued  to  be,  suspended  or  cancelled  within 
the  three  years  preceding  the  application?  If  so,  state  par- 
ticulars. A.  No. 

“(b)  Has  any  Insurer  cancelled,  declined  or  refused  to  renew 
or  issue  automobile  insurance  to  the  Applicant?  If  so,  state 
name  of  Insurer.  A.  No.” 

Mr.  Marshall  received  from  Mr.  Gillan  a cheque  for  $50.10, 
the  amount  of  the  premium,  which  he  deposited  in  his  trust 
account,  and  forwarded  the  application  to  the  Montreal  office 
of  The  Prudential  Assurance  Company,  Limited.  On  the  31st 
August  he  received  a letter  advising  him  that  the  report  follow- 
ing an  investigation  had  proved  unsatisfactory  and  that  the 
company  was  not  prepared  to  issue  an  automobile  insurance 
policy  insuring  Mr.  Gillan.  The  letter  concludes:  “Regretting 

our  inability  to  assist  you  in  this  matter  and  trust  you  will 
have  no  difficulty  in  placing  same  elsewhere.” 

In  fact,  Mr.  Gillan  had  been  involved  in  a motor  vehicle 
accident  on  the  7th  May  1947,  and  was  convicted  under  s.  285(2) 
and  285(6)  of  The  Criminal  Code,  and  fined  $15  and  costs  and 
$10  and  costs  on  each  of  these  charges.  The  magistrate  made 
an  order  prohibiting  him  from  driving  for  six  months  from  the 
date  of  the  conviction.  The  suspension  was  issued  on  the  6th 
June  1947. 

Following  the  receipt  of  this  letter  Mr.  Marshall,  who  was 
also  agent  for  the  defendant  to  solicit  insurance  but  without 
authority  to  write  policies,  filled  out  an  application  for  motor 
vehicle  liability  insurance  in  the  name  of  Charles  Gillan,  in 
which  he  copied  the  information  that  had  appeared  on  the 
application  to  The  Prudential  Assurance  Company,  Limited. 
This  application  was  not  signed  by  the  applicant  but  only  by  Mr, 
Marshall  as  agent.  The  application  called  for  insurance  from 
the  31st  August  1950  to  the  31st  August  1951.  In  due  course 
a policy  of  insurance  was  issued,  but  not  in  the  terms  of  the 
application.  The  application  was  for  a coverage  of  $25,000  for 
loss  or  damage  resulting  from  bodily  injury  or  death  to  any  one 
person  and  $50,000  for  like  loss  for  two  or  more  persons  in  any 
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one  accident.  These  limits  were  reduced  to  $10,000  and  $20,000 
respectively,  and  $1,000  was  provided  for  damage  to  property. 
The  premium  for  this  policy  amounted  to  $62.32.  The  policy 
of  insurance  read  in  part  as  follows : 

“Now^  Therefore^  in  Consideration  of  the  payment  of  the 
premium  specified  and  of  the  statements  contained  in  the 
application  and  subject  to  the  limits,  terms  and  conditions  herein 
stated  and  subject  always  to  the  condition  that  the  Insurer  shall 
be  liable  under  that  subsection  or  those  subsections  of  the  follow- 
ing insuring  agreements.  A,  B for  which  a premium  is  specified 
in  Item  6 of  the  application  and  no  other,”  etc. 

The  policy  recited  the  application  and  the  details  were  set 
out  on  the  face  of  the  policy  with  the  answers  to  the  questions 
as  they  appeared  on  the  application  to  The  Prudential  Assurance 
Company.  There  is,  however,  this  important  answer  to  be  con- 
sidered, which  was  true  at  the  time  the  application  to  The 
Prudential  Assurance  Company  Limited  was  made,  but  was  not 
true  when  the  application  to  the  defendant  was  made  : 

“Has  any  Insurer  cancelled,  declined  or  refused  to  renew 
or  issue  automobile  insurance  to  the  Applicant?  If  so,  state 
name  of  Insurer.  A.  No.” 

The  policy  shows  on  its  face  that  the  application  was  not 
signed  by  the  applicant. 

On  the  6th  September  Mr.  Marshall  wrote  to  Mr.  Gillan  as 
follows : 

“Re: — London-Canada  Insurance  Company 
Auto  Policy  No.  55068 

“I  am  very  sorry  for  the  delay  in  having  this  policy  issued, 
but  I regret  that  the  Prudential  Assurance  Company  after  some 
delay  declined  to  issue  a policy. 

“However,  I have  been  successful  in  obtaining  the  above 
policy,  but  unfortunately  only  at  an  increased  premium,  the 
difference  being  $12.22. 

“Trusting  that  this  will  meet  with  your  approval,  and  that 
I may  receive  your  cheque  for  this  amount  being  the  difference 
from  the  amount  already  paid. 

“Yours  faithfully, 

R.  W.  Marshall, 

“Agent 

“P.S.  Kindly  sign  the  enclosed  application  and  return  same 
to  me.” 
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It  does  not  appear  that  this  application  was  signed  and  re- 
turned. 

In  the  meantime  the  defendant  conducted  investigations  and 
received  a report  dated  the  12th  September  1950,  which,  accord- 
ing to  the  evidence  given  at  the  trial,  was  inaccurate  in  many 
respects,  but  which  nevertheless  showed  that  Gillan  had  been 
charged  with  an  offence  in  1947  and  although  the  report  stated 
that  his  licence  had  been  suspended  for  two  years  his  licence  had 
nevertheless  been  under  suspension  within  the  period  of  three 
years  preceding  the  application. 

Following  the  receipt  of  this  report,  on  the  13th  September 
1950,  Mr.  R.  B.  Carmichael,  in  charge  of  the  automobile  depart- 
ment of  the  defendant  at  Toronto,  wrote  to  Mr.  J.  B.  Alexander 
at  the  Ottawa  office,  as  follows: 

“Re:  Policy  55068 — Charles  Gillan 
Agent:  R’  W.  Marshall,  Ottawa,  Ontario. 

“Investigation  in  regard  to  the  above  mentioned  assured  has 
now  been  completed,  and  there  is  considerable  criticism  of  the 
assured’s  drinking  habits.  The  risk  is  not  recommended  and  the 
assured  has  been  involved  in  several  serious  accidents. 

“In  view  of  this  information  we  feel  that  the  policy  should 
be  picked  up  as  soon  as  possible  and  returned  to  us  for  cancella- 
tion. Your  comments  in  this  regard  at  an  early  date  would  be 
greatly  appreciated.” 

On  the  14th  September  1950  a letter  was  written  on  Mr. 
Alexander’s  behalf  to  Mr.  Marshall,  which  reads  as  follows: 

“Re:  Policy  55068 — Charles  Gillan 

“I  would  appreciate  it  if  you  would  please  return  the  above 
Policy  for  cancellation.” 

On  the  15th  September  Mr.  Marshall  wrote  to  Mr.  Gillan 
as  follows : 

“Re:  London-Canada  Assurance  Co. 

Policy  55068 

“I  very  much  regret  to  inform  you  that  the  above  Company 
has  requested  me  to  return  the  above  policy  for  cancellation. 

“Kindly  forward  same  to  me,  and  upon  receipt  of  same,  I 
will  immediately  forward  my  cheque  for  the  original  premium 
paid  namely  $50.10. 

“Your  immediate  attention  will  oblige.” 
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This  letter  was  registered  and  apparently  received  by  Mr. 
Gillan  on  the  16th  September.  The  policy  was  returned  to  Mr. 
i Marshall  and  a cheque  was  issued  on  the  20th  September  by 
him,  drawn  on  the  Canadian  Bank  of  Commerce  at  Ottawa 
payable  to  Mr.  Gillan  for  $50.10,  and  was  apparently  cashed 
by  Mr.  Gillan  on  the  21st  September. 

The  policy  was  returned  from  the  Ottawa  office  of  the  defend-  ’ 
ant  to  the  Toronto  office  by  letter  dated  the  19th  September 
1950  which  reads  as  follows: 

i “Your  letter  of  September  13,  I am  enclosing  this  Policy 
I herewith  for  flat  cancellation.” 

I The  accident  happened  on  the  23rd  September  at  about 
i 10  o’clock  in  the  evening. 

! Statutory  condtion  11(2)  (now  12(2)  under  R.S.O.  1950, 
i c.  183,  s.  197)  attached  to  the  policy  reads  as  follows : 

I “This  policy  may  be  cancelled  at  any  time  by  the  insurer 
giving  to  the  insured  named  in  the  policy  fifteen  days’  notice 
I in  writing  of  cancellation  by  registered  post,  whether  registered 
i within  or  without  Canada,  or  five  days’  notice  of  cancellation 
I personally  delivered,  and  refunding  the  excess  of  paid  premium 
I beyond  the  pro  rata  premium  for  the  expired  time.  Repayment 
I of  excess  premiums  may  be  made  by  money,  post  office  order, 

I postal  note  or  cheque.  Such  repayment  shall  accompany  the 
' notice,  and  in  such  case  the  fifteen  days  above-mentioned  shall 
I commence  to  run  from  the  day  following  the  receipt  of  the 
! registered  letter  at  the  post  office  to  which  it  is  addressed.” 
i In  defence  the  defendant  pleads  that  there  were  material 
I fraudulent  misrepesentations  in  the  application  which  are 
i specifically  set  out  as  follows : 

! 1.  that  Gillan  “had  no  accident  or  claim  arising  out  of  the 

I use  or  operation  of  the  automobile  and  resulting  in  injury  to 
I persons,  collision  damage  to  automobile,  loss  by  fire  and  loss  by 
I theft  and  had  only  one  small  accident  in  1946  resulting  in  damage 
1 to  property  of  others”; 

i 2.  “that  no  insurer  had  declined  or  refused  to  renew  or  issue 
I automobile  insurance  whereas  the  fact  was  that  the  Prudential 
I Insurance  Company  of  London  England  had  . . . refused  to  issue 
a policy  of  insurance”; 

3.  “in  reply  to  item  4(a)  of  the  application  for  insurance  that 
his  license,  permit  registration  certificate  or  other  like  authority 
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issued  to  him  had  not  been  suspended  or  cancelled  within 
three  years  preceding  the  application,  whereas  in  fact  the  said 
Gillan’s  license  had  been  suspended  for  a period  of  six  months 
from  the  6th  of  May,  1947.” 

In  answer  to  an  order  for  particulars  the  accident  referred 
to  above  was  stated  to  have  occurred  in  May  1947,  and  the 
time  and  place  were  given. 

The  precise  questions  that  arise  are : 

1.  Have  fraudulent  misrepresentations  material  to  the  risk 
been  proved? 

2.  Can  the  defendant  rely  on  fraudulent  misrepresentation  as 
a defence  under  the  policy  in  view  of  the  fact  that  the  defend- 
ant purported  to  cancel  it? 

3.  Does  Gillan’s  conduct  in  accepting  the  full  premium  and 
returning  the  policy  for  cancellation  preclude  the  plaintiff  from 
now  contending  that  he  was  an  “insured”  at  the  time  of  the 
accident? 

Mr.  Alexander  stated  in  evidence  that  he  did  not  regard  the 
statement  in  the  application  with  reference  to  the  refusal  of 
The  Prudential  Assurance  Company  to  issue  a policy  as  a 
misrepresentation  as  he  felt  the  refusal  was  merely  an  excuse 
to  avoid  writing  further  insurance  in  the  Ottawa  district  as 
that  had  been  a course  previously  adopted  by  the  company. 
There  is  no  evidence  that  this  particular  statement  was  ever 
drawn  to  the  attention  of  the  applicant. 

Mr.  Gillan  stated  that  he  had  in  his  mind  that  the  accident 
that  occurred  in  1947  had  in  fact  occurred  in  1946  and  that 
the  statement  contained  in  the  application  as  to  previous  acci- 
dents was  made  in  good  faith.  The  policy  contained  on  its 
face  in  bold  red  type  the  following  provision: 

“Item  8. — Where  an  applicant  for  a contract  falsely  de- 
scribes the  automobile  to  be  insured,  to  the  prejudice  of  the 
Insurer,  or  knowingly  misrepresents  or  fails  to  disclose  in  the 
application  any  fact  required  to  be  stated  therein  or  where 
the  insured  violates  any  term  or  condition  of  the  Policy  or 
commits  any  fraud,  or  makes  any  wilfully  false  statement  with 
respect  to  a claim  under  the  Policy,  any  claim  by  the  Insured 
shall  be  rendered  invalid  and  the  right  of  the  Insured  to  recover 
indemnity  shall  be  forfeited.” 
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Counsel  for  the  defendant  relies  on  Dworkin  v.  Globe  In- 
demnity Co.  of  Canada  (1921),  51  O.L.R.  159,  67  D.L.R.  404, 
and  Holdaway  v.  British  Crown  Assurance  Corporation  Ltd., 
57  O.L.R.  70,  [1925]  3 D.L.R.  269,  as  authorities  applicable  to 
this  case.  I have  no  hesitation  in  holding  that  misrepresen- 
tations were  made  in  the  application  which  was  made  part  of 
the  policy  and  formed  part  of  the  consideration  for  the  con- 
tract. These  representations  were  undoubtedly  material  to  the 
risk.  It  is  true  that  Gillan  did  not  sign  the  application,  but  if 
he  accepted  the  policy  at  all  his  acceptance  was  a ratification 
I of  the  authority  of  Mr.  Marshall  to  sign  the  application  on  his 
I behalf  and  the  plaintiff  can  claim  no  benefit  under  the  contract 
! without  taking  responsibility  for  the  truthfulness  of  the  state- 
ments appearing  in  the  application  which  formed  part  of  it. 
i It  was  argued  by  Mr.  Howe  that  the  Dworkin  case  and  the 
Holdaway  case  were  decided  before  s.  200  of  The  Insurance 
Act,  R.S.O.  1950,  c.  183,  was  passed.  It  reads  as  follows: 

“(1)  Where  an  applicant  for  a contract  falsely  describes 
the  automobile  to  be  insured,  to  the  prejudice  of  the  insurer, 
or  knowingly  misrepresents  or  fails  to  disclose  in  the  appli- 
cation any  fact  required  to  be  stated  therein  or  where  the  in- 
sured violates  any  term  or  condition  of  the  policy  or  commits 
any  fraud,  or  makes  any  wilfully  false  statement  with  respect 
to  a claim  under  the  policy,  any  claim  by  the  insured  shall  be 
rendered  invalid  and  the  right  of  the  insured  to  recover  in- 
demnity shall  be  forfeited. 

“(2)  Where  a written  application  for  a contract  is  made, 
. no  statement  of  the  applicant  shall  be  used  in  defence  of  a 
claim  under  the  policy,  unless  it  is  contained  in  the  written 
application.” 

In  the  absence  of  decisive  authority  to  the  contrary  I do 
not  think  this  section  alters  the  law  as  it  is  to  be  applied  in 
this  case.  If  Mr.  Marshall  was  not  authorized  to  fill  out  the 
application  for  Mr.  Gillan  it  was  not  a “written  application” 
for  the  policy  and  it  would  necessarily  follow  that  there  was  no 
policy  because  what  purports  to  be  the  contract  states  on  the 
face  of  it  that  the  agreement  to  insure  was  entered  into  “in 
consideration  of  the  statements  contained  in  the  application”. 
On  this  branch  of  the  case  I have  had  no  difficulty  in  coming 
to  a conclusion  in  favour  of  the  defendant. 


652 


Ontario  Reports. 


[1952] 


What  has  given  me  more  concern  is  the  course  followed  by 
the  officers  of  the  defendant  after  they  discovered  that  certain 
statements  made  in  the  application  were  false.  Instead  of 
writing  to  Mr.  Gillan  or  Mr.  Marshall  stating  that  the  defend- 
ant did  not  consider  itself  bound  by  the  terms  of  the  policy, 
and  directing  Mr.  Marshall  to  return  the  premium,  the  request 
was  for  its  return  “for  cancellation”.  Nothing  was  said  in  the 
letter  to  Mr.  Marshall  or  in  the  letter  to  Mr.  Gillan  about  any 
misrepresentations  made  in  the  application,  nor  was  this  specifi- 
cally referred  to  in  Mr.  Carmichael’s  letter  to  Mr.  Alexander. 

In  United  Shoe  Machinery  Company  of  Canada  v.  Brunet 
et  al,  [1909]  A.C.  330,  C.R.  [1909]  A.C.  148,  Lord  Atkinson 
at  pp.  338-9  set  out  the  position  of  a person  who  has  been  in- 
duced by  fraud  to  enter  into  a contract.  One  of  the  things  he 
must  show  is  that  immediately  on,  or  at  least  within  a reasonable 
time  after,  his  discovery  of  the  fraud  which  has  been  practised 
upon  him,  he  elected  to  avoid  the  contract  and  accordingly 
repudiated  it.  At  p.  339  Lord  Atkinson  said: 

“A  contract  into  which  a person  may  have  been  induced  to 
enter  by  false  and  fraudulent  representation  is  not  void,  but 
merely  voidable  at  the  election  of  the  person  defrauded,  after 
he  has  had  notice  of  the  fraud.  Unless  and  until  he  makes  his 
election,  and  by  word  or  act  repudiates  the  contract,  or  expresses 
his  determination  not  to  be  bound  by  it  (which  is  but  a form 
of  repudiation),  the  contract  remains  as  valid  and  binding  as 
if  it  had  not  been  tainted  with  fraud  at  all:  Clough  v.  London 

and  North-Western  Ry.  Co.  (1871),  L.R.  7 Ex.  26,  approved  by 
Lord  Blackburn  in  Erlang er  v.  New  Sombrero  Phosphate  Co. 
(1878),  3 A.C.  1218  at  pp.  1277-1278,  and  by  Lords  Watson  and 
Davey  in  Aaron’s  Reefs  v.  Twiss,  [1896]  A.C.  at  pp.  290  and  294. 
In  the  first-mentioned  case  Mellor  J.  says  (L.R.  7 Ex.  at  p.  34) : 
‘The  principle  is  precisely  the  same  as  that  on  which  it  is  held 
that  the  landlord  may  elect  to  avoid  a lease  and  bring  ejectment, 
when  his  tenant  has  committed  a forfeiture.  If  with  knowledge 
of  the  forfeiture  he,  by  the  receipt  of  rent  or  other  unequivocal 
act,  shews  his  intention  to  treat  the  lease  as  subsisting,  he  has 
determined  his  election  for  ever,  and  can  no  longer  avoid  the 
lease.’  ” 

See  also  Macgillivray  on  Insurance  Law,  3rd  ed.  1947,  pp. 
488-9. 


Ellis  V*  London-Canada  Insur*  Co*  McRuer  C.J.H.C.  653 


The  repudiation  and  the  cancellation  of  a contract  connote 
two  distinct  legal  positions.  In  the  former  the  position  taken 
is  that  there  is  no  contract,  while  in  the  latter  a contract  is 
acknowledged  but  a power  of  cancellation  is  exercised. 

Mr.  Carmichael,  on  whom  rested  the  responsibility  for  de- 
ciding what  course  should  be  taken  after  the  fraudulent  mis- 
representations relied  on  became  known,  stated  that  the  action 
he  took  was  based  on  three  grounds: 

(1)  It  was  not  disclosed  in  the  application  that  a previous 
application  for  automobile  insurance  had  been  declined. 

(2)  It  was  not  disclosed  in  the  application  that  during  the 
term  of  three  years  prior  to  the  date  thereof  the  applicant’s 
licence  to  drive  a motor  vehicle  had  been  under  suspension. 

(3)  The  confidential  report  on  the  applicant  criticized  his 
driving  habits. 

There  was  nothing  brought  out  at  the  trial  that  was  not 
known  to  Mr.  Carmichael  when  he  wrote  to  Mr.  Alexander  asking 
that  the  policy  “be  picked  up  as  soon  as  possible  and  returned 
to  us  for  concellation”.  Upon  learning  of  the  fraudulent  mis- 
representations alleged  Mr.  Carmichael  had  three  courses  open 
to  him : 

(1)  to  return  the  premium  and  repudiate  the  contract  on  the 
ground  of  fraudulent  and  material  misrepresentations  made  in 
the  application,  and  give  notice  accordingly; 

(2)  to  retain  the  premium  and  thereby  treat  the  contract  as 
valid  and  subsisting; 

(3)  to  give  notice  of  cancellation  as  provided  by  statutory 
condition  11(2)  attached  to  the  policy. 

It  was  the  last  course  he  followed.  It  is  true  that  Mr. 
Marshall  returned  the  full  premium  that  had  been  paid  and 
that  it  was  accepted,  but  the  offer  to  return  the  premium  was 
conditional  on  the  receipt  of  the  policy  “for  cancellation”. 

In  the  light  of  the  information  that  the  defendant  had  at 
the  time  it  requested  the  return  of  the  policy  for  cancellation 
I cannot  see  how  it  can  now  contend  that  it  was  not  treating  the 
contract  as  subsisting.  A contract  that  does  not  exist  cannot 
! be  cancelled.  I do  not  wish  it  to  be  taken  from  what  I have 
said  that  if  there  had  been  proved  at  the  trial  other  fraudulent 
misrepresentations  material  to  the  risk,  which  induced  the  de- 
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fendant  to  enter  into  the  contract  and  which  were  unknown  to  it 
at  the  time  it  purported  to  cancel  the  contract,  it  could  not  have 
relied  on  them  as  a defence  in  this  action;  but  all  the  facts  relied 
on  were  known  to  the  defendant  when  the  notice  of  cancellation 
was  given. 

It  would  seem  that  the  defendant  elected  to  escape  from 
future  liability  under  the  contract  by  giving  notice  of  cancel- 
lation rather  than  become  involved  in  repudiation  on  the  ground 
of  fraudulent  misrepresentation.  Having  elected  to  take  that 
course  it  incurred  the  risk  involved  in  the  application  of  statu- 
tory condition  11(2)  which  it  well  knew  was  part  of  the  contract. 

“Flat  cancellation”  was  referred  to  in  the  letter  of  the  19th 
September  1950  from  the  Ottawa  office  to  the  Toronto  office 
of  the  defendant.  Whatever  this  term  may  have  meant  to  the 
writer  of  this  letter  it  is  not  one  used  in  the  policy,  or  in  the 
relevant  statutory  condition. 

I do  not  think  the  fact  that  Mr.  Gillan  returned  the  policy 
for  cancellation  pursuant  to  Mr.  Marshall’s  letter  containing 
the  undertaking  that  the  premium  would  be  returned  in  full  on 
the  return  of  the  policy,  or  the  acceptance  of  the  premium  under 
these  circumstances,  alters  the  statutory  position  of  the  plaintiff. 
Mr.  Gillan  was  not  asked  to  release  the  defendant  from  the 
statutory  liability  imposed  under  condition  11(2),  nor  was  there 
any  suggestion  in  the  correspondence  that  the  policy  was  not 
an  effective  one  which  was  being  terminated  under  the  power  of 
cancellation  given  to  the  defendant  in  the  contract.  Under  these 
circumstances  I do  not  think  it  has  been  proved  that  there  was 
any  surrender  of  the  policy  so  as  to  release  the  defendant. 

Something  was  said  in  argument  about  the  fact  that  Mr. 
Gillan  gave  to  the  defendant  no  notice  of  the  accident.  He  says 
he  was  advised  by  his  solicitor  that  he  had  no  claim  under  the 
policy.  The  defendant,  however,  had  full  knowledge  of  the 
accident  and  I do  not  think  the  plaintiff  in  these  circumstances 
loses  his  statutory  rights  as  long  as  he  establishes  that  Mr. 
Gillan  was  an  “insured”  with  the  defendant  company  when  the 
accident  occurred. 

The  plaintiff  will  have  judgment  against  the  defendant  for 
$21,406.86,  together  with  interest  from  the  27th  November 
1951,  and  the  costs  of  this  action.  The  amount  of  the  judgment 
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will  be  apportioned  as  follows:  $1,406.86  to  pay  the  costs 
incurred  in  the  action  Ellis  v.  Gillan,  and  the  balance  of  $20,000 
to  be  apportioned  between  the  plaintiff  in  his  personal  capacity 
and  in  his  capacity  as  administrator  of  the  estate  of  Orma 
Lillian  Ellis,  in  the  proportions  that  the  judgments  recovered 
in  these  respective  capacities  bear  to  the  sum  of  $20,000. 

Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff:  Howe  d McKenna^  Ottawa. 

Solicitors  for  the  defendant:  Gowling,  MacTavish,  Watt, 

Osborne  d Henderson,  Ottawa. 


[GALE  J.] 

Phillips  and  Taylor  v*  The  City  of  Sault  Ste*  Marie* 

Taxation  — Municipal  Real  Property  Assessment  — Crown  Lands  — In- 
terests of  Occupiers  — Personal  Tax  on  Crown  Employees  — 
Whether  Employees  Liable  to  Pay  Tax  — The  Assessment  Act, 
R.S.O.  1950,  c.  24,  ss.  l(o),  30,  32,  98,  99  — The  Municipal  Act,  R.S.O. 
1950,  c.  243,  s.  308. 

The  effect  of  the  1950  amendments  to  what  is  now  s.  32  of  The  Assess- 
ment Act  is  that  a municipality  may  now  not  only  assess  em- 
ployees of  the  Government  of  Canada  in  respect  of  Crown  lands  on 
which  they  reside  as  a condition  of  their  employment,  but  also  levy 
and  collect  a tax  in  respect  of  that  assessment.  The  amendments 
have  the  effect  of  providing  for  a personal  tax  in  such  circumstances. 
Stinson  v.  The  Township  of  Middleton;  Wright  v.  The  Township  of 
- Middleton,  [1949]  O.R.  237,  distinguished. 

An  action  for  a declaration  and  other  relief. 

26th  March  1952.  The  action  was  tried  by  Gale  J.  without 
a jury  at  Toronto. 

J.  W.  Pickup,  Q.C.,  and  I.  A.  Vannini,  for  the  plaintiffs. 

J.  W.  Pickup,  Q.C.,  for  the  Attorney  General  of  Canada. 

W.  G.  H.  Bennett,  for  the  defendant. 

C.  R.  Magone,  Q.C.,  Deputy  Attorney -General,  for  the  At- 
torney-General for  Ontario. 

26th  June  1952.  Gale  J.: — In  this  action  the  plaintiffs,  who 
are  employees  of  the  Dominion  Government,  ask  for  a declaration 
that  the  assessments  made  against  them  by  the  defendant  in 
respect  of  lands  on  which  they  reside,  but  which  are  owned  by 
Her  Majesty  the  Queen  in  the  right  of  Canada,  are  invalid  and 
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of  no  legal  force  or  effect,  and  for  an  order  striking  the  said 
assessments  from  the  defendant’s  assessment  roll.  The  defend- 
ant counterclaims  for  a declaration  that  the  assessments  are 
valid,  and  for  judgment  for  the  amount  of  the  taxes  levied  against 
the  plaintiffs.  Fortunately  the  parties  have  agreed,  in  the  main, 
upon  the  facts  relating  to  this  matter,  as  follows: 

“1.  The  Plaintiff  G.  Neil  Phillips  is  employed  by  His  Majesty 
the  King  in  right  of  Canada  as  a Superintending  Canal  Engineer, 
Grade  1,  of  the  Ship  Canal,  at  the  City  of  Sault  Ste.  Marie. 

“2.  The  Plaintiff  James  Taylor  is  employed  by  His  Majesty 
the  King  in  right  of  Canada  as  a Mechanical  Superintendent  of 
the  Ship  Canal.  He  is  classified  as  a Technician  Grade  5,  and 
acts  as  the  Plaintiff  G.  Neil  Phillips’  assistant. 

“3.  In  the  course  of  their  employment  as  servants  of  His 
Majesty  the  King  in  right  of  Canada  each  plaintiff  is  required 
as  a term  of  his  employment  to  reside  in  a house  and  premises 
owned  by  His  Majesty  the  King  in  right  of  Canada  and  situate 
on  St.  Mary’s  Island  in  the  said  City  of  Sault  Ste.  Marie,  in 
order  to  more  effectively  carry  on  his  duties  as  a servant  of  His 
Majesty  at  any  time  of  day  or  night. 

“4.  The  Plaintiff  G.  Neil  Phillips  occupies  a large  stone 
residence  on  the  canal  grounds  known  as  No.  1 Residence.  This 
house  consists  of  9 rooms  and  is  surrounded  by  very  beautiful 
landscaped  and  spacious  grounds. 

“5.  The  Plaintiff  James  Taylor  occupies  a two  storey  six 
room  frame  dwelling  situate  on  the  Easterly  end  of  the  Ship 
Canal  grounds. 

“6.  The  furniture,  furnishings  and  contents  in  the  said 
respective  dwellings  are  owned  by  the  occupant  thereof. 

“7.  No  charge  is  made  by  His  Majesty  The  King  to  the 
Plaintiffs  or  either  of  them  for  the  use  of  their  respective  dwell- 
ings except  that  deductions  are  made  from  their  respective 
salaries  for  such  use.  These  deductions  bear  no  relation  to  the 
rentable  value  of  the  dwellings.  In  the  case  of  the  plaintiff 
G.  Neil  Phillips  the  deduction  aforesaid  from  salary  was  the 
sum  of  $44.40  per  month  or  $532.80  per  year  prior  to  December 
12th,  1950,  and  since  that  date  the  sum  of  $48.96  per  month  or 
$587.52  per  year.  In  the  case  of  the  plaintiff  James  Taylor 
the  deduction  from  salary  is  the  sum  of  $96.00  a year.  This 
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occupation  charge  in  both  cases  includes  heat,  water,  light,  tele- 
phone and  repairs  made  or  supplied  by  His  Majesty.  The  plain- 
tiffs have  a right  to  occupy  the  saia  premises  only  while  em- 
ployed as  aforesaid  and  their  right  to  occupy  ceases  with  their 
employment.  While  in  occupation  of  their  respective  dwellings 
the  plaintiffs  are  accorded  by  the  Municipality  the  same  rights 
and  privileges  as  tenants  including  school  privileges  and  munici- 
pal services  and  utilities. 

“8.  The  premises  referred  to  in  paragraphs  numbered  4 
and  5 hereof  are  the  premises  in  which  the  Plaintiffs  are  re- 
spectively required  to  reside  as  stated  in  paragraph  numbered  3 
hereof  and  referred  to  in  paragraph  numbered  6 hereof.  The 
lands  were  at  all  material  times  owned  by  His  Majesty  the  King 
in  right  of  Canada  and  no  person  other  than  His  Majesty  the 
King  in  right  of  Canada  had  any  right,  title  or  interest  therein 
unless  and  to  the  extent  that  it  may  be  said  that  the  user  of  the 
said  lands  by  the  Plaintiffs  as  herein  set  forth  constitutes  some 
right,  title  or  interest  in  the  lands  which  the  Defendant  contends 
and  which  the  Plaintiffs  deny.  His  Majesty  the  King  has  made 
no  grant  of  a lease  or  other  interest  in  any  of  the  said  lands  in 
favour  of  the  Plaintiffs  or  either  of  them. 

“9.  The  Defendant’s  Assessment  Commissioner  assessed  the 
Plaintiff  G.  Neil  Phillips  in  the  year  1950  under  the  Provisions 
of  the  Assessment  Act  (Ontario)  on  the  basis  of  a tenancy  of 
the  house  and  premises  in  the  sum  of  $3000.00  and  on  the  said 
assessment  a tax  levy  of  $187.50  was  made  by  the  Defendant 
in  1951  against  the  Plaintiff  for  the  1951  tax. 

“10.  The  Defendant’s  Assessment  Commissioner  assessed  the 
Plaintiff  James  Taylor  in  the  year  1950  under  the  provisions  of 
the  Assessment  Act  (Ontario)  on  the  basis  of  a tenancy  of  the 
house  and  premises  in  the  sum  of  $1600.00  and  on  the  said 
assessment  a tax  levy  of  $100.00  was  made  by  the  Defendant  in 
1951  against  the  said  Plaintiff  for  the  1951  tax. 

“11.  The  taxes  hereinbefore  referred  to  are  unpaid. 

“12.  The  facts  stated  in  paragraphs  5,  6,  7 and  8 of  the 
Statement  of  Defence  are  admitted. 

“13.  No  question  arises  as  to  the  procedure  adopted  for  the 
assessment  and  levy  or  as  to  the  amount  of  the  assessment. 
The  only  question  involved  in  this  action  is  whether  the  Defend- 
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ant  is  entitled  to  assess  and  levy  taxes  against  the  Plaintiffs  in 
respect  of  the  property  so  occupied  by  them.” 

The  paragraphs  of  the  statement  of  defence  referred  to  in 
para.  12  above  read  in  this  way: 

“5.  Each  of  the  ^said  Plaintiffs  appealed  to  the  Court  of 
Revision  of  the  City  of  Sault  Ste.  Marie,  under  the  provisions 
of  the  said  Assessment  Act,  against  the  said  respective  assess- 
ments made  in  1950  upon  the  sole  ground  that  the  Plaintiffs 
were  not  assessable  in  respect  of  their  use  of  the  said  lands  as 
a residence,  and  the  said  assessments  were  confirmed  by  the 
said  Court  of  Revision,  and  each  Defendant  thereupon  appealed 
against  the  decision  of  the  Court  of  Revision  to  His  Honour,  the 
Judge  of  District  Court  of  the  District  of  Algoma,  upon  the  same 
ground. 

“6.  The  said  appeal  was  heard  by  the  Judge  of  the  said 
District  Court,  as  a hearing  de  novo  and  on  viva  voce  evidence, 
and  both  of  the  said  assessments  were  confirmed  in  a written 
decision  of  His  Honour,  the  said  Judge,  and  said  decision  was 
duly  entered  upon  the  Assessment  Roll  as  required  by  the  said 
Assessment  Act. 


“7.  At  the  time  of  giving  his  decision.  His  Honour  was 
requested  by  Counsel  for  both  Plaintiffs  to  note  certain  questions 
of  law,  and  to  state  them  in  the  form  of  a special  case  for  the 
Court  of  Appeal  of  Ontario. 


‘‘8.  Before  His  Honour  had  complied  with  said  request  for 
a stated  case,  the  Plaintiffs  each  through  Counsel  filed  and  served 
a written  withdrawal  of  each  of  their  requests  for  a stated  case, 
and  same  was  not  proceeded  with  and  Counsel  withdrew  all 
exhibits  filed  by  each  Plaintiff.” 

The  admitted  facts  were  amplified  by  the  cross-examination 
by  counsel  for  the  defendant  of  the  plaintiff  Phillips,  who  testi- 
fied, inter  alia,  that  while  he  could  carry  on  his  duties  if  occupy- 
ing a house  on  lands  not  occupied  by  the  Crown  but  close  to 
his  present  residence,  he  feels  that  he  does  a better  job  by  reason 
of  the  proximity  of  that  residence  to  the  scene  of  his  activities, 
In  1949  a similar  situation  came  to  the  attention  of  the  Court  ■ 
of  Appeal  for  this  Province  in  two  stated  cases  entitled  Stinson 
V.  The  Township  of  Middleton;  Wright  v.  The  Township  of - 
Middleton,  [1949]  O.R.  237,  [1949]  2 D.L.R.  328.  It  was  there 
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held  that  s.  38(1)  of  The  Assessment  Act  then  in  force,  R.S.O. 
1937,  c.  272,  which  is  the  predecessor  of  the  present  s.  32(1),  pre- 
scribed a tax  upon  land  only,  that  the  plaintiffs  were  not  tenants 
of  their  houses  within  the  meaning  of  s.  l(o)  of  the  Act,  and 
accordingly,  were  not  assessable  under  the  first-mentioned  section 
since  they  had  no  interest  whatever  in  the  lands  in  question. 

When  the  decision  in  the  Stinson  case  was  delivered,  subs.  1 
of  the  predecessor  of  s.  32  was  in  this  form: 

“Notwithstanding  paragraph  1 of  section  4,  the  tenant  of 
1 land  owned  by  the  Crown  where  rent  or  any  valuable  consider- 
I ation  is  paid  in  respect  of  such  land  and  the  owner  of  land  in 
i which  the  Crown  has  an  interest  and  the  tenant  of  such  land 

I 

1 where  rent  or  any  valuable  consideration  is  paid  in  respect  of 
such  land  shall  be  assessed  in  respect  of  the  land  in  the  same 
; way  as  if  the  land  was  owned  or  the  interest  of  the  Crown  was 
held  by  any  other  person.’' 

; In  1950,  by  14  Geo.  VI,  c.  3,  s.  6,  the  following  clauses  were 
added  to  that  subsection: 

“For  the  purpose  of  this  subsection, 

“(i)  ‘tenant’,  in  addition  to  its  meaning  under  clause  o of 
section  1,  also  includes  any  person  who  uses  land  belonging  to 
the  Crown  as  or  for  the  purposes  of,  or  in  connection  with  his  ^ 
residence,  irrespective  of  the  relationship  between  him  and  the 
Crown  with  respect  to  such  use; 

“(ii)  ‘residence’  means  a building  or  part  of  a building  used 
as  a domestic  establishment  and  consisting  of  two  or  more  rooms 
in  which  persons  usually  sleep  and  prepare  and  serve  meals, 
“(iii)  ‘rent  or  valuable  consideration’  shall  be  deemed  to 
have  been  paid,  in  the  case  of  an  employee  using  land  belonging 
to  the  Crown  as  a residence,  where  there  is  a reduction  in  or 
deduction  from  the  salary,  wages,  allowances  or  emoluments  of 
an  employee  because  of  such  use  or  where  such  use  is  taken 
into  consideration  in  determining  the  employee’s  salary,  wages, 
allowances  or  emoluments.” 

In  addition,  the  words  “the  land”  in  subs.  4 were  struck  out 
and  the  word  “him”  was  substituted  therefor  so  that  that  sub- 
section now  reads  as  follows: 

“(4)  In  addition  to  the  liability  of  every  person  assessed 
under  subsection  1 or  3 to  pay  the  taxes  assessed  against  him. 
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the  interest  in  such  land,  if  any,  of  every  person  other  than  the 
Crown  and  the  tribe  or  body  of  Indians  for  which  it  is  held  in 
trust  or  any  member  thereof,  shall  be  subject  to  the  lien  given 
by  section  98  and  shall  be  liable  to  be  sold  or  vested  in  the  mu- 
nicipality for  arrears  of  taxes.” 

While  many  other  points  were  argued,  the  important  question 
to  be  determined  in  this  action  is  whether  those  changes  in 
The  Assessment  Act  implicate  the  plaintiffs  in  the  payment  of 
municipal  taxes.  It  is  contended  on  their  behalf  and  on  behalf 
of  the  Attorney  General  of  Canada  that  while  one  might  suspect 
that  the  statute  was  altered  to  overcome  the  effect  of  the  Stinson 
judgment,  the  attempt  has  miscarried.  On  the  other  hand, 
counsel  for  the  defendant  and  for  the  Attorney  General  for 
Ontario  take  the  position  that  the  amendments  have  the  result 
of  creating  a new  personal  tax  on  persons  who  occupy  Crown 
lands  in  circumstances  similar  to  those  described  above. 

Certainly  the  Legislature  has  the  power  to  prescribe  a 
personal  tax  in  respect  of  the  mere  occupation  of  land  and  by 
that  statement  I do  not  wish  to  be  understood  as  invoking  the 
definition  of  “tenant”  in  s.  l(o)  of  The  Assessment  Act. 

In  Re  The  King  and  The  City  of  Ottawa,  [1947]  Ex.  C.R.  118 
at  126,  [1947]  2 D.L.R.  265,  the  learned  President  says:  “So, 
also,  the  taxes  could  be  imposed  on  a person  with  respect  to  land 
without  creating  any  lien  upon  or  any  remedy  against  it.  ...  ” 
Mr.  Justice  Roach  put  it  this  way  at  p.  255  of  the  report  in 
the  Stinson  case:  “Likewise,  it  would  be  competent  to  the  Legis- 
lature of  the  Province  to  authorize  the  imposition  of  a personal 
tax,  as  distinguished  from  a land  tax,  upon  a person  in  occupation 
of  Crown  lands  either  with  or  without  an  interest  in  such  lands.” 
Has  it  done  so  now  by  these  recent  amendments  to  the 
section? 

Under  s.  308  of  The  Municipal  Act,  R.S.O.  1950,  c.  243, 
the  council  of  every  municipality  “shall  in  each  year  levy  on  the 
whole  rateable  property  ...  a sum  sufficient  to  pay  all  debts 
of  the  corporation.  ...”  The  levy  is  made  by  assessing  ail 
real  property  and  businesses  within  the  municipal  boundaries, 
and,  subject  to  the  exemptions  set  out  in  The  Assessment  Act,^ 
by  collecting  taxes  upon  the  basis  of  such  assessments.  r 

All  real  property  in  the  municipality  is  subject  to  assessment, 
but  it  is  not  all  liable  to  taxation;  for  example,  those  lands  owned 


Phillips  et  aL  v*  City  of  Sault  Ste,  Marie*  Gale  J.  661 

i 

j by  the  Crown  in  the  right  of  Canada  are  assessed  but  are  exempt 

I from  taxation.  The  lands  in  question  in  this  action  cannot, 

! therefore,  be  the  subject-matter  of  taxation  and,  as  I said  at  the 
1 outset,  the  only  problem  is  whether  a new  personal  tax  has  been 
j created  and  imposed  upon  the  two  plaintiffs  and  others  occupying 
analogous  positions. 

Let  me  say  at  once  that  it  is  my  view  that  the  plaintiffs 
were  properly  and  duly  assessed  under  the  provisions  of  s.  32  as 
I it  now  stands.  Extended,  subs.  1 would  read  in  this  way: 

I “Notwithstanding  . . . that  land  belonging  to  Canada  is 
I exempt  from  taxation  . . . any  person  who  uses  land  belong- 
ing to  the  Crown  as  or  for  the  purpose  of  ...  a building 
used  as  a domestic  establishment  consisting  of  two  or  more 
rooms  in  which  the  persons  usually  sleep  and  prepare  and  serve 
meals  . . . where  there  is  a reduction  in  or  a deduction  from 
I salary  . . . because  of  such  use  . . . shall  be  assessed  in  respect 
j of  the  land  in  the  same  way  as  if  the  land  was  owned  ...  by 
I any  other  person.” 

I Both  plaintiffs  appear  to  come  squarely  within  the  descrip- 
1 tion  of  the  type  of  person  intended  to  be  so  assessed  and  it 
' was  the  obvious  meaning  of  the  Legislature  that  they  should  be. 

Mr.  Pickup  argues  that  the  changes  do  not  permit  the  plain- 
tiffs to  be  assessed  since  the  provisions  of  s.  30  confine  the 
assessment  of  land  to  owners  or  to  tenants  as  the  latter  are 
defined  in  s.  l(o).  Accordingly,  he  contends  that  the  concluding 
words  of  s.  32(1)  are  abortive  in  their  attempt  to  require  assess- 
ment. Surely  that  submission  cannot  hold.  Those  responsible 
for  that  subsection  have  definitely  expressed  a clear  stipulation 
that  all  who  come  within  its  scope  are  to  be  assessed  in  their 
own  right  quite  apart  from  the  provisions  of  s.  30. 

What  is  far  from  plain,  however,  is  the  obligation  of  the 
plaintiffs  for  the  payment  of  taxes,  even  though  properly  assessed. 
It  is  said  on  their  behalf  that  if  there  is  any  liability  upon 
them  to  pay  taxes  it  must  be  found  in  the  provisions  of  s.  308 
of  The  Municipal  Act  and  of  ss.  32,  98  and  99  of  The  Assessment 
Act,  and  that  it  does  not  there  exist.  On  the  other  hand,  the 
defendants  contend  that  the  amending  enactments  were  designed 
to  impose  a personal  tax  on  tenants  of  Crown  land  as  now 
defined  and  that  for  the  purpose  of  ascertaining  the  amount 
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of  that  tax  the  Legislature  has  stipulated  that  the  assessment 
of  the  land  itself  shall  be  used  as  the  measure  of  liability.  While 
I am  not  at  all  free  from  doubt  in  the  matter,  I have  come  to 
the  conclusion  that  I ought  to  give  effect  to  the  plain  object  of 
the  amending  legislation  and  hold  that  it  does  have  the  result 
of  creating  a new  personal  tax. 


I realize  that  any  statute  which  was  apparently  passed  to 
impose  a new  burden  of  taxation  ought  to  be  definite  and  unam- 
biguous, but  at  the  same  time  effect  must  be  given  wherever 
possible  to  the  manifest  intention  of  those  who  brought  the 
legislation  into  existence.  It  is  abundantly  plain  that  the  amend- 
ments of  1950  were  meant  to  have  the  result  of  prescribing  a 
tax  upon  persons  like  the  plaintiffs  who  derive  so  many  ad- 
vantages from  the  municipality  in  which  they  are  residing. 


Unfortunately,  the  draftsmen  of  the  amendments  have  not 
been  as  astute  as  they  might  have  been  to  give  certain  effect 
to  their  plans.  While  they  have  distinctly  required  persons 
such  as  the  plaintiffs  to  be  assessed,  they  have  not  as  clearly 
set  out  the  liability  for  the  payment  of  tax  by  such  persons. 
Section  98  of  The  Assessment  Act  provides  that  taxes  “due  upon 
any  land”  may  be  recovered  as  a debt  due  to  the  municipality, 
but,  of  course,  that  section  has  no  relation  to  this  situation 
where  the  tax  is  a personal  one.  Section  99(1)  stipulates  that 
taxes  “payable  by  any  person”  may  be  recovered  as  a debt. 
I think  it  can  fairly  be  said  that  that  section  is  only  applicable 
with  respect  to  taxes  for  which  the  liability  has  been  otherwise 
dictated.  However,  I am  satisfied  upon  a complete  reading  of 
s.  32,  and  bearing  in  mind  its  history  and  the  obvious  purpose 
of  the  Legislature  in  the  recent  amendments,  that  it  was  intended 
to  impose  liability  for  taxes  on  persons  in  circumstances  such 
as  those  of  the  plaintiffs. 

In  the  first  place,  there  is  much  to  be  said  for  the  theory 
that  mere  assessment  in  a taxing  statute  includes  liability  and 
that  is  particularly  so  here  where  s.  3 of  the  Act  provides  that 
the  rates  of  the  municipality  are  to  be  calculated  and  levied 
“upon  the  whole  of  the  assessment  for  real  property,  business 
or  other  assessment  made  under  this  Act”,  and  s.  32  is  presently 
the  only  instance  where  the  words  “or  other  assessment”  have 
any  meaning.  In  Manning,  Assessment  and  Rating,  3rd  ed.  1951, 
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at  pp.  425-7  it  is  stated  that  the  law  has  so  developed  that  it  is 
now  a recognized  general  rule  that  statutes  imposing  liability 
to  taxation  create  a personal  liability  on  the  person  assessed, 
but  the  authorities  for  that  proposition  are  not  very  convincing. 
Certainly  it  is  unnecessary  to  resort  to  it  in  this  instance  for 
subs.  4 of  s.  32,  as  it  now  reads,  if  not  expressly,  at  least  by  strong 
and  irresistible  implication,  indicates  that  a person  assessed  under 
subs.  1 of  the  section  is  liable  to  pay  the  tax  levied  against  him. 
It  is  my  opinion  that  the  alteration  of  that  subsection  in  1950 
resolves  the  doubt  about  personal  liability  and,  accordingly,  that 
the  section  not  only  requires  the  plaintiffs  to  be  assessed,  but 
also  charges  them  with  the  obligation  of  paying  the  tax  calcu- 
lated upon  the  basis  of  that  assessment.  This  conclusion  is 
fortified  by  the  fact  that  the  subsection  establishes  a lien  in 
I certain  circumstances;  it  would  be  odd  to  provide  for  a lien  where 
I no  liability  exists. 

I Several  of  Mr.  Pickup’s  contentions  were  most  attractive, 
but  I prefer  to  think  that  the  amendments,  though  far  from 
satisfactory,  achieve  the  indisputable  aim  of  the  Legislature. 

Mr.  Pickup  also  took  the  position  that  if  the  amend- 
ments had  the  effect  advanced  by  the  respondents,  they  would 
be  ultra  vires  on  the  theory  that  they  would  constitute  an  in- 
direct taxation  of  the  Crown  in  the  right  of  the  Dominion.  That 
contention  is  answered  by  the  fact  that  the  effect  of  the  section 
is  by  no  means  confined  to  servants  of  the  Dominion  Government 
and  also  by  the  rule  referred  to  in  Forbes  v.  Attorney -General 
! /or  Manitoba,  [1937]  A.C.  260,  [1937]  1 All  E.R.  249,  [1937]  1 
i D.L.R.  289,  [1937]  1 W.W.R.  167,  that  a Province  may  validly 
impose  a direct  tax  upon  a civil  servant  of  the  Dominion  of 
I Canada. 

Mr.  Bennett  contended  that  the  order  of  the  court  of  revision 
in  this  matter  precluded  me  from  dealing  with  it,  and  many 
cases  on  res  judicata  were  cited  and  discussed.  In  view  of  my 
decision  upon  the  merits,  it  is  unnecessary  and  probably  inadvis- 
able for  me  to  discuss  that  point. 

The  action  will  be  dismissed.  The  defendant  is  entitled  to 
a declaration  that  the  assessments  with  respect  to  both  of  the 
plaintiffs  are  valid  and  binding  upon  them  and,  that  being  so, 
there  should  also  be  judgment  against  the  plaintiffs  for  $187.50 
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and  $100  respectively.  The  plaintiffs  will  also  have  to  pay  the 
costs  of  the  action  of  the  defendant  and  the  Attorney-General  for 
Ontario. 

Judgment  accordingly. 

Solicitor  for  the  plaintiffs:  I.  A.  Vannini,  Sault  Ste.  Marie, 

Solicitors  for  the  defendant:  Hamilton ^ Carmichael  d Ben- 

nett, Sault  Ste.  Marie. 
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[MARION  CO.  CT.  J.] 

[COURT  OF  APPEAL.] 

Pharand  v*  Jean-Louis. 

Easements — Creation  and  Extinguishment — Express  Grant — Sufficiency 
I of  Description — Alleged  Abandonment — Acquiescence  in  Erection  of 

Fence,  Based  on  Mutual  Misunderstanding — The  Limitations  Act, 
R.S.0. 1950,  c.  207,  s.  34. 

Mere  non-user  of  a right  of  way  does  not  of  itself  amount  to  an  abandon- 
ment, even  if  it  is  continued  for  many  years.  Baker  v.  Harris  (1929), 
64  O.L.R.  513;  Beaman  v.  Vawdrey  (1810),  16  Ves.  390,  applied. 
Abandonment  of  an  easement,  particularly  where  it  is  one  created  by 
express  grant,  is  a matter  of  intention,  and  the  onus  is  on  the  person 
who  alleges  that  the  easement  has  been  abandoned  to  show  that  the 
I person  entitled  to  it  has  knowingly,  and  with  full  appreciation  of  his 

[ rights,  determined  to  abandon  it.  Liscombe  v.  Maughan  (1928),  62 

I O.L.R.  328,  applied. 

H A person  entitled  to  a right  of  way  over  the  lands  of  another  will  not 
be  taken  to  have  impliedly  released  his  right  of  way  merely  because 
he  has  taken  no  steps  when  the  owner  of  the  servient  tenement  erected 
a fence  that  blocked  the  right  of  way,  if  it  appears  that  the  owners  of 
both  properties  acted  at  the  time  under  the  mistaken  belief  that  the 
right  of  way  was  over  a different  strip  of  land. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Marion  Co. 
Ct.  J.,  of  the  County  Court  of  the  United  Counties  of  Prescott 
and  Russell. 

The  plaintiff  sued  for  an  injunction  restraining  the  defendant 
from  entering  on  the  plaintiff’s  lands  to  use  a spring  of  water^ 
I and  for  damages  for  trespass.  The  defendant  pleaded  that  he 

I was  entitled  to  a right  of  way  over  the  plaintiff’s  lands  to  the 

spring,  and  he  counterclaimed  for  damages  for  trespass.  The 
plaintiff  replied  that  the  right  of  way  had  been  extinguished  by 
abandonment. 

8th  April  1952.  The  action  was  tried  by  Marion  Co.  Ct.  J. 
without  a jury  at  L’Orignal. 

I J.  J.  E.  Woods,  for  the  plaintiff. 

O.  H.  Chartmnd,  for  the  defendant. 

1 15th  April  1952.  Marion  Co.  Ct.  J.: — This  is  an  action  for  an 
j injunction  restraining  the  defendant  from  entering  upon  certain 
I lands  of  the  plaintiff  to  use  a water-spring  thereon,  together 
with  a claim  for  damages  for  trespass.  The  defendant  alleges 
title  to  a right  of  way  and  in  turn  claims  damages  for  inter- 
ference therewith,  to  which  the  plaintiff  pleads  abandonment 
\ through  non-user  over  a number  of  years,  together  with  un- 
f certainty  in  the  grant  of  that  right. 

I 42— [1952]  O.R. 
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One  Dominique  Jean-Louis,  the  father  of  the  defendant,  at 
one  time  owned  Lot  41  on  the  west  side  of  John  Street  in  the 
village  of  L’Orignal,  shown  on  a plan  filed  on  the  25th  March 
1881.  He  conveyed  the  north  half  of  this  lot,  comprising  50 
acres  of  land,  to  another  son,  Elie  Jean-Louis,  on  the  15th  June 
1925,  the  conveyance  being  registered  as  no.  2847,  but  therein 
he  reserved  “a  right  of  way  fifty  feet  in  width  from  the  division 
line  between  the  North  Half  and  the  South  Half  of  said  Lot 
Number  Forty  one  to  a spring  of  water  situate  at  the  distance 
of  about  five  acres  from  the  West  side  of  said  John  Street,  said 
right  of  way  to  be  used  by  the  said  Grantor  and  his  assigns  as 
owners  or  occupants  of  the  South  Half  of  said  Lot  Forty-one”. 
The  reservation  in  this  deed  forms  the  very  basis  for  this  action. 

In  December  1927  Elie  Jean-Louis  reconveyed  to  his  father 
the  westerly  30  acres  of  that  north  half,  but  he  remained  owner 
of  the  remaining  easterly  20  acres  thereof,  in  the  south-west  area 
of  which  is  situate  the  spring  in  question. 

Dominique  Jean-Louis  died  on  the  12th  May  1926,  and  the 
defendant,  who  had  worked  the  farm  with  his  father  up  to  that 
time,  inherited  the  lands. 

Elie  Jean-Louis  conveyed  his  20  acres  to  his  wife  Helene  Jean- 
Louis  in  May  1934,  and  the  latter  sold  these  lands  to  the  plaintiff 
on  the  18th  July  1950. 

While  the  evidence  disclosed  that  one  Beaudry  now  owns  the 
most  easterly  portion,  along  John  Street,  of  the  south  half  of 
Lot  41,  his  lands  do  not  extend  sufficiently  to  the  west  to  play 
any  part  in  these  proceedings,  for  the  purpose  of  which  the  plain- 
tiff’s lands  may  be  taken  as  bounded  to  the  south  and  to  the 
west  by  the  lands  of  the  defendant;  the  southerly  boundary  of 
the  plaintiff’s  lands  is  the  dividing-line  between  the  north  and 
south  halves  of  Lot  41,  and  this  spring  is  located  about  147  feet 
north  of  this  dividing-line,  opposite  the  lands  of  the  defendant. 
This  dividing-line  will  be  referred  to  in  the  course  of  this  decision 
as  the  “common  line”. 

I find  that  Elie  Jean-Louis  occupied  his  50  acres  until  the 
end  of  1927,  when  he  reconveyed  30  acres  to  his  father,  and  * 
that  he  rented  the  remaining  20  acres  to  the  defendant,  with 
whom  he  always  remained  on  friendly  terms,  during  the  seasons 
of  1928  and  1929.  I also  find  that  Elie  Jean-Louis  resumed 
possession  of  these  20  acres  in  1930  and  remained  in  possession. 
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either  in  his  own  right  or  through  the  ownership  of  his  wife, 
until  1950,  when  the  latter  sold  to  the  plaintiff.  It  appears  that 
during  the  lifetime  of  Dominique  Jean-Louis  all  the  farm  was 
used  more  or  less  in  common,  but  I accept  the  evidence  of  Elie 
Jean-Louis,  called  by  the  plaintiff,  to  the  effect  that  he  fenced 
his  20  acres  in  1930;  this  witness  states  that  the  defendant 
wanted  a gate  to  reach  the  spring  when  the  fence  was  built,  but 
that  that  request  was  refused.  The  defendant,  while  contending 
that  the  fence  was  built  only  in  1934,  confirmed  the  story  about 
j his  request  for  a gate.  He  states,  and  I accept  his  statement  on 

I that  point,  that  upon  the  refusal  of  the  gate  he  consulted  one 

; Poulin,  a justice  of  the  peace,  who  misconstrued  the  meaning  of 

j the  right  of  way  reservation  in  deed  no.  2847,  hence  his  for- 

bearance to  claim  that  right  until  June  1951.^ 

It  appears  that  some  difficulty  arose  between  the  parties  to 
this  action  concerning  the  defendant’s  cattle,  and  this  prompted 
the  defendant  to  have  the  right  of  way  clause  interpreted  by  a 
solicitor.  Following  some  advice,  the  defendant  cut  open  the 
fence  on  the  common  line  opposite  the  spring  in  June  1951,  and 
claimed  a right  of  way  to  that  spring.  The  defendant’s  horses 
were  led  to  this  spring  and  later  an  attempt  was  made  to  lead 
some  cattle  there.  The  defendant  fenced  in  the  spring,  but  that 
fence  was  taken  down  by  or  for  the  plaintiff,  who  also  closed  up 
the  fence  on  the  common  line;  the  plaintiff  also  blocked  up  the 
spring  with  stones  and  matters  generally  stood  thus  when  this 
case  came  to  trial. 

! Non-user  of  a right  of  way  alone  does  not  amount  to  an 
I abandonment.  In  Baker  v.  Harris^  64  O.L.R.  513,  [1930]  1 

I D.L.R.  354,  Kelly  J.  states  at  p.  516:  “There  is  no  hard  and 

I fast  rule  that  20  years’  non-user  raises  even  a prima  facie  pre- 
' sumption  of  release.  The  cesser  in  the  exercise  of  the  right 
may,  moreover,  be  explained  in  such  a manner  that  the  non-user 
I will  not  affect  the  question  of  abandonment  in  the  least,  if,  that 
j is,  it  can  be  shewn  to  have  been  due  to  some  sufficient  cause  other 

I than  an  apparent  intention  of  the  dominant  owner  to  abandon 

i his  right.” 

I In  Seaman  v.  Vawdrey  (1810),  16  Ves.  390,  33  E.R.  1032, 
i non-user  for  over  100  years  did  not  lead  to  the  presumption  of 

i abandonment. 

* It  appeared  in  the  evidence  that  the  plaintiff’s  predecessor  in  title  had 
also  consulted  Poulin  at  this  time,  and  was  relying  on  his  advice.  Ed. 

I 
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The  onus  of  establising  the  loss  or  extinction  of  the  right  of 
way  by  abandonment  or  non-user  rests  upon  the  servient  owner, 
in  the  present  case  the  plaintiff.  I am  not  unmindful  of  the 
fact  that  in  this  case  there  was  continuous  non-user  of  the  right 
of  way  for  21  years,  that  no  claim  was  made  by  the  defendant 
during  that  period,  and  that  there  was  from  1930  continuous 
adverse  obstruction  through  the  erection  of  the  fence.  All  this 
together  might  lead  to  the  application  of  the  principle  of  the  case 
on  abandonment,  Bell  v.  Golding  (1896),  23  O.A.R.  485.  How- 
ever, abandonment  of  an  easement,  especially  one  created  by 
express  grant  as  in  this  case,  is  a matter  of  intention;  the  right 
is  not  lost  by  mere  non-user:  Liscombe  v.  Maughan,  62  O.L.R. 

328,  [1938]  3 D.L.R.  397. 

Can  it  be  said  in  this  case  that  the  defendant,  the  dominant 
owner,  knowingly  and  with  full  appreciation  of  his  rights  directed 
his  mind  to  abandon  that  right  of  way  when  he  suffered  the 
erection  of  the  fence  in  1930  and  then  abstained  from  using  the 
right  of  way  until  1951?  Did  he  abstain  scienter 

After  a careful  appreciation  of  the  evidence  I must  answer 
these  two  questions  in  the  negative.  The  defendant,  in  my 
opinion,  was  most  anxious  to  safeguard  his  right  to  reach  the 
spring.  When  the  fence  was  erected  he  insisted  upon  that  right 
and  desisted  only  after  being  wrongly  advised  that  the  ease- 
ment, as  described  in  the  deed,  would  grant  him  a right  of  way 
westerly  from  John  Street  along  only  the  southerly  50  feet  of 
what  is  now  the  plaintiff’s  property,  thereby  denying  him  any 
possible  access  to  the  spring,  which  lies  at  147  feet  from  the 
southerly  limit  of  that  property.  As  soon  as  he  was  differently 
advised,  in  1951,  the  defendant  lost  no  time  in  insisting  upon  his 
rights.  This,  to  my  mind,  denotes  that  the  defendant  never 
intended  in  the  least  to  abandon  the  easement. 

The  defendant  suffered  no  serious  damage  through  being 
deprived  of  this  right  of  way  from  June  1951  to  this  date,  and 
nominal  damages  in  the  sum  of  $50  should  be  ample  and  sufficient 
in  the  particular  circumstances  of  this  case. 

I therefore  find  that  the  defendant  is  entitled  to  the  enjoy- 
ment of  the  easement  described  in  the  above-mentioned  deed 
registered  as  no.  2847,  and  is  entitled  to  damages  against  the 
plaintiff  in  the  sum  of  $50.  Of  course,  the  plaintiff’s  action  is 
hereby  dismissed  with  costs. 


Judgment  accordingly. 
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The  operative  paragraphs  of  the  formal  judgment  were  as 
follows : 

''2.  This  Court  doth  order  and  adjudge  that  the  claim  of 
the  Plaintiff  be  and  the  same  is  hereby  dismissed. 

‘‘3.  And  this  Court  doth  further  declare  that  the  Defendant 
is  entitled  to  the  free  and  uninterrupted  use  and  enjoyment  of 
the  easement  described  in  deed  number  2847,  and  explicitly 
described  in  paragraph  four  (4)  of  the  statement  of  defence. 

“4.  And  this  Court  doth  further  order  and  adjudge  that  the 
Defendant  do  recover  from  the  Plaintiff  the  sum  of  $50.00  as 
damages  for  interference  with  the  enjoyment  of  said  easement. 

“5.  And  this  Court  doth  further  order  and  adjudge  that  the 
Plaintiff  do  pay  to  the  Defendant  the  costs  of  this  action  forth- 
with after  taxation  thereof.” 

13th  June  1952.  The  appeal  was  heard  by  Laidlaw,  Ayles- 
woRTH  and  Gibson  JJ.A. 

J.  P.  Nelligan,  for  the  plaintiff,  appellant:  My  first  submis- 

sion is  that  when  we  erected  our  fence  the  defendant  had  at 
most  a cause  of  action  for  obstruction  amounting  to  nuisance, 
and  that  that  right,  not  having  been  exercised  for  21  years,  has 
been  destroyed,  and  we  have  acquired  a prescriptive  right  to 
maintain  our  fence.  The  trial  judge  was  confused  by  considering 
only  the  cases  as  to  non-user  of  a right  of  way,  and  I concede 
that  mere  non-user,  with  nothing  further,  will  not  extinguish  a 
right  of  way  created  by  express  grant.  From  the  time  our  fence 
was  built,  the  defendant  had  a cause  of  action  for  unlawful  inter- 
ference with  his  right  of  way:  Plumb  v.  McGannon  (1871),  32 

U.C.Q.B.  8.  It  was  held  in  Mykel  v.  Doyle  (1880),  45  U.C.Q.B. 
65,  that  s.  4 of  what  is  now  The  Limitations  Act,  R.S.O.  1950, 
c.  207,  did  not  apply  to  a right  of  way,  and  this  has  never  been 
overruled,  although  the  dissenting  judgment  of  Armour  J.  was 
referred  to  with  approval  in  Bell  v.  Golding  (1896),  23  O.A.R. 
485  at  489,  and  Hide  v.  Starr  (1909),  19  O.L.R.  471  at  478, 
affirmed  21  O.L.R.  407.  If  the  defendant  has  no  longer  any 
right  to  complain  of  the  fence,  he  has  clearly  no  right  to  tear 
it  down.  Where  a right  of  way  was  obstructed  by  a building  it 
was  held  that  the  owners  of  the  dominant  tenement  had  a right 
to  enter  and  abate  the  nuisance,  and  that  it  was  immaterial 
whether  the  right  of  way  was  created  by  express  grant,  by  pre- 
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scription  or  by  operation  of  law:  Lane  v.  Capsey,  [1891]  3 

Ch.  411. 

Secondly,  I submit  that  while  normally  the  owner  of  the 
servient  tenement  must  prove  an  abandonment,  the  onus  shifts 
where  there  has  been  long  and  continued  non-user:  Bell  v. 

Golding^  supra.  The  defendant  here  clearly  indicated  his  inten- 
tion to  abandon  the  right  of  way,  and  the  mere  fact  that  he  did 
so  under  a mistake  of  law  does  not  affect  the  position. 

Thirdly,  I submit  that  the  original  grant  of  the  right  of  way 
in  the  1925  deed  was  not  sufficiently  definite  to  make  the  right 
enforceable;  the  description  is  wholly  insufficient.  Further,  no 
right  was  given  to  use  the  water  of  the  spring,  and  the  burden 
on  the  servient  tenement  cannot  be  increased:  Telfer  v.  Jacobs 

et  al.  (1888),  16  O.R.  35. 

Finally,  I submit  that  even  if  the  defendant  did  have  a right 
of  way  he  had  no  right  to  assert  ownership,  as  he  attempted  to 
do  by  fencing  the  spring  and  the  strip  of  land  leading  to  it,  and 
barring  us  from  using  it. 

F.  A.  Brewing  Q.C.,  for  the  defendant,  respondent:  I concede 

that  we  had  no  right  to  build  the  fence,  and  that  this  was  an  un- 
lawful act.  But  the  plaintiff  herself  removed  the  fence,  and  the 
plaintiff  is  entitled  to  no  more  than  nominal  damages  on  this 
head. 

As  to  the  appellant’s  first  submission,  the  only  possible 
source  for  a prescriptive  right  is  statute  law,  in  this  case  The 
Limitations  Act.  The  argument  might  once  have  been  good, 
but  the  point  is  now  concluded  by  authority.  This  Court  has 
expressly  held  that  the  servient  owner  cannot  destroy  an  ease- 
ment by  prescription:  Mykel  v.  Doyle,  supra;  Hide  v.  Starr, 

supra.  There  is  nothing  in  The  Limitations  Act  to  affect  a 
right  in  the  nature  of  an  easement.  The  statute  was  not  pleaded, 
and  if  leave  to  plead  it  is  given  now  the  plaintiff  should  be  re- 
quired to  state  the  particular  section  on  which  he  relies. 

There  has  been  no  abandonment  of  this  easement.  In  11 
Halsbury,  2nd  ed.  1936,  pp.  312  et  seq.,  where  extinguishment 
is  discussed,  it  is  stated  that  an  easement  may  be  extinguished' 
by  release,  express  or  implied,  by  unity  of  ownership,  by  destruc- 
tion of  either  tenement,  or  by  statute.  To  amount  to  a release 
by  abandonment  there  must  be  proved  an  intention  to  abandon, 
and  the  onus  in  this  respect  is  on  the  party  alleging  the  abandon- 
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merit:  Liscombe  v.  Maughan,  62  O.L.R.  328,  [1928]  3 D.L.R. 

397.  Mere  non-user  for  20  years  is  clearly  not  enough  to  con- 
stitute abandonment:  Baker  v,  Harris^  64  O.L.R.  513,  [1930] 

1 D.L.R.  354. 

There  can  be  no  abandonment  if  the  acts  or  conduct  relied 
upon  as  abandonment  were  based  upon  a mutual  mistake  of  the 
parties.  Here  it  was  clear  that  there  was  a mutual  mistake 
induced  by  the  justice  of  the  peace,  who  acted  for  both  parties. 
In  11  Halsbury,  2nd  ed.  1936,  para.  539,  p.  297,  it  is  said  that 
where  an  easement  is  enjoyed  under  mutual  mistake  there  is  no 
enjoyment  as  of  right.  The  mutual  mistake  here  was  as  to  the 
location  of  the  right  of  way  granted  by  the  deed,  and  that  mis- 
take makes  our  acts  inoperative  as  an  abandonment. 

On  the  appellant’s  third  point,  the  conveyance  was  sufficiently 
clear.  It  obviously  means  that  the  right  of  way  extends  from 
the  south  boundary  of  the  land  to  the  spring,  by  the  most  direct 
route,  and  it  is  stated  to  be  50  feet  in  width.  The  right  to  use 
the  spring  must  be  included;  it  would  be  pointless  to  have  a right 
of  way  to  a spring  without  that  further  right. 

J.  P.  Nelligan,  in  reply:  The  section  of  The  Limitations 

Act  on  which  I rely  is  s.  34.  An  interference  with  an  easement 
is  a nuisance,  and  may  itself  become  an  easement  by  lapse  of 
time:  Embrey  et  dl.  v.  Owen  (1851),  6 Exch.  353  at  368,  155 

E.R.  579;  Plumb  v.  McGannon,  supra.  This  is  not  a continuing 
nuisance:  Bt.  Helen’s  Smelting  Company  v.  Tipping  (1865),  11 

H.L.  Cas.  642,  11  E.R.  1483. 

The  defendant  here  clearly  abandoned  his  rights — he  said 
‘T  quit.” 

Cur.  adv.  vult. 

23rd  June  1952.  The  judgment  of  the  Court  was  delivered  by 

Laidlaw  J.A.: — The  plaintiff  appeals  to  this  Court  from  a 
judgment  pronounced  by  His  Honour  C.  W.  A.  Marion,  Judge 
of  the  County  Court  of  the  United  Counties  of  Prescott  and 
Russell,  on  the  15th  April,  dismissing  an  action  in  which  the 
plaintiff  sought  an  injunction  restraining  the  defendant,  his 
agents  and  servants  or  workmen  from  entering  upon  the  lands 
of  the  plaintiff  or  from  using  the  waters  of  or  taking  water 
from  a certain  spring  situate  on  the  said  lands;  also  special  dam- 
ages in  the  sum  of  $208  and  damages  for  trespass  and  incon- 
venience in  the  sum  of  $300. 
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It  is  not  necessary  to  state  the  facts  or  to  discuss  at  length 
the  points  in  controversy  in  the  appeal.  Counsel  on  behalf  of 
the  appellant  argued  first  that  the  appellant  acquired  a pre- 
scriptive right  to  maintain  a fence  across  the  strip  of  land 
subject  to  the  right  of  way  by  reason  of  the  fact  that  the  fence 
has  been  maintained  in  the  same  location  for  more  than  twenty 
years.  He  relies  upon  s.  34  of  The  Limitations  Act,  R.S.O.  1950, 
c.  207.  The  plaintiff  did  not  plead  that  statute  and  I think  that 
he  should  not  now  be  granted  leave  to  amend  his  pleadings  to 
do  so.  The  point  was  argued  at  length  in  this  Court  and,  there- 
fore, I express  the  view  that  in  the  circumstances  of  this  case 
the  appellant  has  not  acquired  a prescriptive  right  to  use  and 
occupy  the  land  that  is  subject  to  the  right  of  way  in  such  a 
manner  as  to  prevent  the  respondent  from  the  use  and  enjoy- 
ment of  the  right  of  way. 

It  was  then  contended  that  the  Court  ought  to  find  that  there 
was  an  implied  release  by  the  respondent  of  the  right  of  way 
in  question.  I cannot  accept  that  argument  because  from  and 
after  1930,  when  the  fence  was  erected  across  the  land  subject 
to  the  right  of  way,  the  owners  of  both  dominant  and  servient 
tenements  were  under  the  mistaken  belief  that  the  right  of  way 
was  over  a different  strip  of  land.  There  could  not  be  an  implied 
release  of  the  respondent’s  rights  in  such  circumstances. 

It  was  argued  lastly  that  the  language  in  the  deed  containing 
the  reservation  to  the  grantor  and  his  assigns  of  the  right  of 
way  in  question  was  so  vague  and  indefinite  in  description  that 
the  Court  cannot  properly  give  effect  to  it.  That  argument  also 
fails.  The  description  of  the  right  of  way  shows  sufficiently 
the  place  of  commencement  and  the  place  of  ending  of  the  right 
of  way  and  defines  its  width.  It  runs  over  a strip  of  land  50 
feet  in  width  in  a direct  course  from  the  dividing-line  between 
the  appellant’s  and  the  respondent’s  lands  to  the  spring  situate 
on  the  appellant’s  land.  I think  that  the  right  of  the  respondent 
extends  also  to  the  reasonable  use  of  the  spring  for  farm  pur- 
poses. 

The  respondent  wrongfully  erected  a fence  enclosing  the  I 
strip  of  land  subject  to  the  right  of  way  and  also  the  spring  andi 
thus  excluded  the  appellant  from  the  use  and  enjoyment  thereof. ! 
The  fence  was  removed  by  the  appellant  and  he  suffered  some 
loss  and  damage  by  reason  of  the  wrongful  act  of  the  respondent. 
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Consent  of  counsel  was  given  during  the  hearing  of  the  appeal 
that  the  Court  assess  the  amount  of  such  loss  and  damage  rather 
than  direct  a reference  for  that  purpose,  and  I would  assess  the 
amount  of  $200. 

I would  allow  this  appeal  in  part.  The  judgment  of  the  Court 
below  should  be  varied  as  follows: 

(1)  to  include  therein  an  order  that  the  plaintiff  recover 
from  the  defendant  the  sum  of  $200; 

(2)  by  striking  out  para.  5 thereof  whereby  the  plaintiff  is 
ordered  to  pay  to  the  defendant  the  costs  of  the  action  forth- 
with after  taxation  thereof  and  substitute  therefor  an  order  that 
the  defendant  pay  to  the  plaintiff  the  costs  of  the  action  forth- 
with after  taxation  thereof. 

There  should  be  no  costs  in  this  Court. 

Appeal  allowed  in  part  without  costs. 

Solicitors  for  the  plaintiffs  appellant:  Woods  & Woods ^ 

Hawkesbury. 

Solicitor  for  the  defendant,  respondent : Omer  H.  Chartrand, 
Hawkesbury. 


[COURT  OF  APPEAL.] 


Hughes  v.  McCutcheon. 

Negligence  — • Owner  of  Automobile  Permitting  Intoxicated  Friend  to 
Drive  — ■ Refusal  of  Driver  to  Permit  Owner  to  Resume  Control  — 
Injury  to  Third  Person  from  Driver’s  Negligence  — Recovery  by 
Owner  from  Driver. 

The  defendant  drove  the  plaintiff’s  automobile  on  a highway,  with  the 
plaintilf  sitting  beside  him.  Both  parties  had  been  drinking,  and  they 
stopped  at  a town,  N.,  for  more  drinks.  When  they  left  the  plaintiff 
again  handed  the  keys  to  the  defendant,  who  proceeded  to  drive.  After 
a short  time  the  defendant’s  driving  became  bad,  and  the  plaintiff 
demanded  that  he  stop  the  car  and  let  the  plaintiff  resume  control, 
but  the  defendant  refused.  A collision  with  one  S.  took  place,  as  a 
result  of  which  both  cars  were  damaged.  The  plaintiff  paid  for  the 
repairs  to  S.’s  car,  and  then  sued  to  recover  from  the  defendant  the 
amount  so  paid,  and  also  the  cost  of  repairs  to  the  plaintiff’s,  car. 

Held,  Hogg  J.A.  dissenting,  the  defendant  was  liable. 

If  the  plaintiff  was  sober  when  they  left  N.,  and  allowed  the  defendant, 
in  his  then  state  of  insobriety,  to  resume  driving,  he  could  not  ex- 
onerate himself  from  liability  to  S.  by  saying  that  he  had  thereafter 
unsuccessfully  attempted  to  prevent  the  defendant  from  continuing  to 
drive;  the  answer  would  be  that  the  plaintiff  should  have  realized  that 
once  the  defendant  had  started  he  might  refuse  to  comply  with  such 
a demand.  The  plaintiff  was  in  a position  at  N.  to  prevent  the  defend- 
ant from  resuming  driving,  and  it  was  then  his  duty  to  do  so. 


674 


Ontario  Reports. 


[1952] 


If,  on  the  other  hand,  the  plaintiff  was  drunk  when  they  left  N.,  his 
drunkenness  would  not  excuse  him  from  the  performance  of  his  duty. 
By  putting  the  defendant  in  control  of  the  steering-wheel  the  plaintiff 
put  himself  in  a position  from  which,  as  he  should  then  have  realized, 
it  might  be  impossible  to  extricate  himself  in  time  to  prevent  damage 
caused  by  the  defendant’s  impaired  ability. 

As  between  the  plaintiff  and  the  defendant,  the  defendant  was  liable  for 
the  plaintiff’s  damages,  and  also  to  indemnify  him  for  the  amount  he 
had  paid  to  S.  The  plaintiff  was  not  so  drunk  that  he  could  not 
appreciate  that  the  defendant  was  driving  negligently,  and  his  own 
condition  did  not  deprive  him  of  his  right,  as  owner,  to  command  the 
defendant  to  stop  and  surrender  control.  Drunk  or  sober,  he  had 
such  a right,  and  it  was  the  defendant’s  duty  to  obey.  It  was  because 
of  the  defendant’s  failure  to  observe  this  duty  that  he  was  liable  to 
the  plaintiff. 

An  appeal  by  the  defendant  from  a judgment  of  MacRae 
Co.  Ct.  J.,  of  the  County  Court  of  the  County  of  Ontario. 


10th  June  1952.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Roach  and  Hogg  JJ.A. 

R.  D.  Humphreys,  Q.C.,  for  the  defendant,  appellant:  Where 
the  owner  of  a car  is  in  it,  and  entrusts  the  control  of  it  to 
another,  he  is  in  the  position  of  being  identified  with  the  negli- 
gence of  the  driver.  [Hogg  J.A.:  The  owner  endeavoured  to  get 
back  the  control,  but  the  defendant  swore  at  him  and  refused 
to  give  it  back.  Does  that  not  make  a difference?]  I submit 
not.  The  plaintiff  was  in  a position  of  control  and  he  parted 
voluntarily  with  that  control.  [Robertson  C.J.O. : Do  you  say 
that  the  owner  was  still  in  possession?].  Yes;  the  case  is  a civil 
counterpart  of  Rex  v.  Halmo,  [1941]  O.R.  99,  76  C.C.C.  116, 
[1941]  3 D.L.R.  6.  [Roach  J.A.:  Do  you  question  any  of  the 
findings  of  fact?]  No. 

The  learned  trial  judge  erred  in  relying  on  the  line  of  cases 
dealing  with  the  situation  where  a passenger  is  injured  while 
being  driven  by  the  owner.  That  is  quite  a different  situation 
from  the  one  in  the  case  at  bar.  Before  the  decision  in  Mills  et 
al.  V,  Armstrong  et  al.;  The  ^"Bernina^’  (1888),  13  App.  Cas.  1,  an 
ordinary  passenger  could  not  recover  at  common  law  for  the 
negligence  of  driver,  master  or  crew.  In  Dixon  v.  Grand  Trunk 
R.W.  Co.  (1920),  47  O.L.R.  115,  51  D.L.R.  576,  29  C.R.C.  1, 


The  '^Bernina’’  was  distinguished,  and  it  was  held  that  on  the 
facts  of  that  case  the  rule  as  to  non-identification  of  passenger 
with  driver  was  not  applicable. 

Once  an  owner  divests  himself  of  control  it  makes  no  dif- 
ference if  he  protests.  Protesting  may  be  relevant  in  the  case  of 
a passenger  who  is  not  the  owner:  Kerr  v.  Haug  Motors  Limited 
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et  al,  39  Man.  R.  238,  [1930]  3 W.W.R.  470,  [1931]  1 D.L.R.  962 
at  964.  [Roach  J.A.  : Has  the  owner  no  protection  if  the  driver 
refuses  to  obey  him?]  The  cases  show  that  if  an  owner  divests 
himself  of  control  he  must  accept  the  physical  consequences. 
[Robertson  C.J.O.:  The  theory  is  that  the  owner  got  himself 
into  the  difficulty?]  Yes.  I rely  on:  Pratt  v.  Patrick  et  al, 
[1924]  1 K.B.  488  at  492-3;  Rex  v.  Halmo,  supra;  Dawes  et  al. 
V.  Secular  et  al,  [1950]  1 W.W.R.  15,  [1950]  1 D.L.R.  643; 
The  Canadian  Pacific  Railway  Company  v.  Smith  et  al,  62  S.C.R. 
134,  59  D.L.R.  373,  [1921]  3 W.W.R.  300,  26  C.R.C.  382. 

I submit  further  that  there  was  no  admissible  evidence  that 
Segal  was  the  owner  of  the  other  automobile:  McFee  v.  Joss, 
56  O.L.R.  578,  [1925]  2 D.L.R.  1059. 

J.  P.  Mangan,  Q.C.,  for  the  plaintiff,  respondent:  As  to  our 
right  to  recover  for  moneys  paid  to  Segal  without  his  obtaining 
judgment  against  us,  I refer  to  Honeywell  and  Stein,  Limited 
V.  Larkin  Brothers  {London's  Commercial  Photographers) , Lim- 
ited, [1934]  1 K.B.  191.  [Roach  J.A.:  Mr.  Humphreys  has  just 
taken  the  point  that  there  was  no  admissible  evidence  that 
Segal  was  the  owner  of  the  car  and  entitled  to  paym.ent.  Was 
there  any  controversy  about  that  at  the  trial?]  No,  that  was 
not  even  pleaded. 

Walker  v.  Township  of  Southwold;  Gosnell  v.  Township  of 
Southwold  (1919),  46  O.L.R.  265  at  269,  50  D.L.R.  176,  was 
decided  in  favour  of  an  owner-passenger  on  a finding  that  he 
did  not  have  time  to  take  over  control  from  the  driver.  The 
same  principle  should  apply  to  this  case,  where  the  plaintiff 
said  that  he  was  frightened  to  attempt  to  take  over  control. 
It  is  true  that  at  one  stage  the  defendant  was  in  control  with 
the  plaintiff’s  consent,  but  at  the  time  of  the  accident  he  not 
only  did  not  have  the  plaintiff’s  consent,  but  had  been  expressly 
prohibited:  The  Highway  Traffic  Act,  R.S.O.  1950,  c.  167,  s.  49. 
[Roach  J.A. : If  that  section  is  applicable  the  plaintiff  was  under 
no  obligation  to  pay  Segal.] 

The  law  cannot  be  such  that  the  plaintiff  loses  all  right  of 
recovery  against  the  defendant  by  reason  of  the  line  of  cases 
relied  on  by  the  appellant,  when  he  did  everything  but  apply 
physical  force  in  an  attempt  to  regain  control. 

R.  D.  Humphreys,  Q.C.,  in  reply:  Walker  v.  Township  of 
Southwold,  supra,  is  not  applicable  to  the  facts  of  this  case;  in 
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that  case  the  claim  was  against  a third  person.  Section  49  of 
The  Highway  Traffic  Act  can  have  no  application  to  an  action 
between  owner  and  driver.  I adopt  the  reasoning  in  Kerr  v. 
Stephen,  42  B.C.R.  518,  [1930]  1 W.W.R.  896,  [1930]  2 D.L.R. 

978. 

Cur.  adv.  vult. 

30th  June  1952.  Robertson  C.J.O.  agrees  with  Roach  J.A. 

Roach  J.A. : — ^This  is  an  appeal  by  the  defendant  from  the 
judgment  pronounced  by  His  Honour  Judge  MacRae  in  the 
County  Court  of  the  County  of  Ontario,  dated  10th  March  1952, 
following  the  trial  of  the  action  by  him  without  a jury.  The 
judgment  awarded  the  plaintiff  the  sum  of  $530.70  by  way  of 
damages. 

The  plaintiff  and  his  brother  and  the  defendant  were  all 
riding  in  a motor  car  owned  by  the  plaintiff  when  it  came  into 
collision  with  a motor  car  driven  and  allegedly  owned  by  one 
Segal.  As  a result  of  that  collision  substantial  damage  was 
caused  to  the  Segal  car  and  the  plaintiff's  car  was  completely 
wrecked.  The  plaintiff  paid  the  amount  required  to  repair  the 
damage  to  the  Segal  car,  namely  $280.70,  and  in  this  action  he 
sought  to  recover  from  the  defendant,  as  the  driver  of  the 
plaintiff's  car,  the  amount  paid  to  Segal  and  the  amount  of  the 
damage  to  his  own  car,  alleging  that  the  collision  was  caused  by 
the  negligent  driving  of  the  defendant.  It  is  clear  from  the 
evidence  that  the  collision  was  so  caused.  The  trial  judge 
assessed  the  damage  done  to  the  plaintiff's  car  at  $250  and 
awarded  the  plaintiff  the  sum  of  $530.70. 

A resume  of  the  evidence  is  as  follows  : 

The  plaintiff  in  his  evidence  stated  that  in  the  afternoon  of 
17th  November  1950  he  had  gone  into  the  beverage-room  of  the 
Commercial  Hotel  in  Oshawa  and  there  met  his  brother  and  the 
defendant,  both  of  whom-  were  already  drinking.  After  the  plain- 
tiff joined  them  each  of  them  drank  two  glasses  of  beer.  While 
in  the  hotel  the  defendant  and  his  brother  suggested  to  the 
plaintiff  that  they  should  all  go  to  a place  called  Kaladar 
that  afternoon  and  remain  overnight  at  the  home  of  the  plain- 
tiff's grandfather  and  the  next  day  go  hunting  rabbits.  The 
plaintiff  owned  a motor  car;  neither  his  brother  nor  the  defend- 
ant had  one  and  it  was  suggested  that  the  plaintiff  should  drwe  ■ 
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them  in  his  car.  The  plaintiff  did  not  enthuse  over  the  sug- 
gestion because  he  had  been  working  on  the  night  shift  at  his 
employment  for  some  time  and  was  tired.  However,  the  defend- 
ant and  the  plaintiff’s  brother  persuaded  the  plaintiff  to  go  and 
use  his  car  for  that  purpose.  They  left  the  hotel  at  about  3 
o’clock  in  the  plaintiff’s  motor  car,  the  plaintiff  driving.  At  a 
place  referred  to  in  the  evidence  as  Rickard’s  Farm,  which  is 
some  distance  east  of  Oshawa  and  near  Bowmanville,  the  plain- 
tiff changed  his  mind  about  going  hunting;  he  said  he  was  too 
tired  and  suggested  that  they  should  turn  around  and  go  back 
to  Oshawa.  The  defendant  then  said  he  would  relieve  the  plaintiff 
from  driving  if  the  plaintiff  would  agree  to  continue  the  trip. 
The  plaintiff  agreed.  They  stopped  and  changed  seats  and  from 
that  point  the  defendant  drove  the  car. 

In  due  course  they  arrived  at  Newcastle  and  there  it  was 
suggested — it  is  not  clear  who  made  the  suggestion — that  they 
stop  at  the  local  hotel  and  have  some  more  beer.  They  did  stop 
and  each  of  them  drank  two  pints  of  beer. 

They  left  the  Newcastle  Hotel  continuing  on  their  trip,  the 
defendant  still  driving.  For  about  the  next  5 miles  the  defendant 
drove  in  a manner  that  did  not  provoke  any  complaint  from  the 
plaintiff,  who  was  seated  beside  him.  From  that  point  forward, 
however,  the  quality  of  the  defendant’s  driving  changed.  On  two 
occasions  he  got  over  the  centre-line  of  the  road  at  a time  when 
other  traffic  was  approaching.  The  plaintiff  remonstrated  with 
the  defendant  and  told  him  to  watch  his  driving.  On  a third 
occasion  the  defendant  again  veered  over  past  the  centre-line  of 
the  highway  and  nearly  collided  with  an  approaching  car.  There- 
upon the  plaintiff  told  the  defendant  to  pull  over  to  the  side  of 
the  road  and  stop  and  surrender  the  driving  to  him.  I quote 
from  the  evidence  as  to  what  took  place.  This  is  from  the 
evidence  of  the  plaintiff : 

“Q.  Tell  me  again  what  happened  that  there  was  almost  a 
collision?  A.  Well,  he  crowded  a bit  over  the  centre-line  and 
there  was  a car  approaching  from’  the  east. 

“Q.  And  what  did  you  do  or  say?  A.  I told  him  to  pull 
over  to  the  side,  that  I was  taking  the  wheel. 

“Q.  What  reply  did  McCutcheon,  make,  if  any?  A.  He 
said,  ‘To  hell  I will.  I got  the  wheel  and  I am  keeping  it.’ 
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“Q.  And  what  was  his  manner  at  that  time?  A.  Well, 
he  seemed  a little  ugly  at  that  time  . . . 

“Q.  When  he  said  that  to  you,,  what,  if  anything,  did  you 
do  ? A.  There  was  not  anything  I could  do. 

“Q.  Why  not?  A.  Because  if  I had  tried  to  grab  the 
wheel  or  something,  and  there  was  a lot  of  approaching  traffic 
and  it  might  have  caused  an  accident.” 

There  is  other  evidence  scattered  through  the  transcript  that 
at  that  particular  time  the  defendant  was  in  an  ‘‘ugly”  mood. 

About  half  a mile  further  along  the  highway,  at  a place 
called  Welcome  Corners,  when  the  plaintiff’s  car  was  rounding 
a curve,  the  defendant  again  drove  it  over  on  to  his  wrong  side 
of  the  road  and  collided  with  the  Segal  car. 

The  plaintiff’s  brother  in  his  evidence  corroborated  the  evi- 
dence given  by  the  plaintiff  generally. 

The  defendant,  on  the  other  hand,  in  his  evidence  stated  that 
he  had  met  the  plaintiff  and  his  brother  in  the  hotel  in  Oshawa 
where  they  were  already  drinking  and  there  the  three  of  them 
had  in  the  neighbourhood  of  ten  glasses  of  beer  each.  The 
hunting  trip,  according  to  the  defendant,  had  been  proposed  by 
the  plaintiff  or  his  brother  the  day  before  at  the  defendant’s 
home.  “At  Rickard’s  Farm”,  so  the  defendant  said,  “Jack  [the 
plaintiff]  was  pretty  well  lit  and  he  asked  me  to  drive.”  He 
denied  that  the  plaintiff  had  said  anything  about  being  tired. 
The  defendant  said  in  evidence  that  at  the  Newcastle  Hotel 
each  of  them  had  four  or  five  bottles  of  beer  and  that  when 
they  left  that  hotel  they  were  all  “feeling  pretty  good”.  He 
denied  that  thereafter  the  plaintiff  had  objected  to  the 
manner  in  which  he  (the  defendant)  was  driving  or  that  the 
plaintiff  had  asked  him  to  stop  and  allow  the  plaintiff  to  drive. 

In  the  conflict  of  evidence  the  trial  judge  accepted  the  evi~ 
dence  of  the  plaintiff  and  his  brother.  He  has  found  specifically 
that  shortly  before  the  collision  with  the  Segal  car  the  plaintiff, 
after  having  earlier  warned  the  defendant  about  his  driving, 
“protested  to  the  driver  to  stop  the  car  and  permit  the  plaintiff 
to  drive.  The  defendant  refused  the  request  of  the  plaintiff.”, 
The  trial  judge  held  that  thereafter  the  plaintiff  was  not  so- 
identified  with  the  defendant  driver  as  to  make  it  reasonable  to 
hold  that  the  defendant’s  negligence  was  imputable  to  the 
plaintiff. 
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The  trial  judge  in  his  reasons  refers  to  an  admission  made 
by  the  parties  in  evidence  that  after  they  left  the  Newcastle 
Hotel  they  were  “feeling  pretty  good”,  but  neither  one  was  so 
intoxicated  as  not  to  be  able  to  drive. 

On  the  evidence  it  can  be  reasonably  concluded  that  all  three 
of  the  occupants  of  the  plaintiff’s  car  were  more  or  less  intoxi- 
cated; who  was  the  more  or  who  the  less  makes  no  great 
difference. 

If,  on  leaving  the  Newcastle  Hotel,  the  plaintiff  was  sober 
and  allowed  the  defendant,  in  his  then  condition  of  insobriety, 
to  resume  driving,  I do  not  think  he  could  exonerate  himself 
from  liability  to  Segal  by  saying  that  during  that  part  of  the 
journey,  and  prior  to  the  collision  with  the  Segal  car,  he  had 
unsuccessfully  attempted  to  prevent  the  defendant  from  con- 
tinuing to  drive.  Drunken  persons  do  unpredictable  things  and 
the  answer  to  that  contention  would  be  that  he  should  have 
realized  that  once  the  defendant  had  started  to  drive  from 
Newcastle,  in  his  then  drunken  condition,  he  might  not  be 
amenable  to  reason  and  might  refuse  to  comply  with  any  later 
demand  by  the  plaintiff  to  stop  and  turn  over  the  driving  to  the 
I plaintiff.  At  Newcastle  the  plaintiff  had  obtained  possession  of 
' the  ignition  keys  to  the  car  and  was  thus  in  a position  to  prevent 
the  defendant,  at  that  time,  from  resuming  driving.  It  was  then 
his  duty  to  see  that  the  defendant  did  not  drive. 

If  the  plaintiff  was  drunk  when  the  party  left  Newcastle,  his 
drunkenness  would  not  excuse  him  from  doing  what  he  no 
doubt  would  have  and  should  have  done  if  he  had  been  sober. 
By  giving  the  defendant  the  keys  to  the  car  at  Newcastle  and 
allowing  the  defendant  to  take  control  of  the  steering-wheel,  the 
plaintiff  put  himself  in  a position  from  which,  as  he  should  then 
have  realized,  it  might  be  impossible  to  extricate  himself  in  time 
to  prevent  damage  caused  by  the  defendant’s  then  impaired 
ability  to  drive. 

It  is  on  that  footing  that  in  my  opinion  the  plaintiff  was 
liable  to  Segal  for  the  damage  done  to  the  Segal  car,  and  this 
notwithstanding  the  plaintiff’s  futile  attempt  to  prevent  the 
defendant  from  continuing  to  drive. 

As  between  the  plaintiff  and  the  defendant,  in  my  opinion  the 
defendant  is  liable  to  the  plaintiff  for  the  damage  caused  to  the 
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plaintiff’s  car  and  is  also  liable  to  indemnify  the  plaintiff  for  the 
amount  which  the  plaintiff  paid  to  Segal. 

There  are  different  degrees  of  drunkenness.  The  plaintiff 
was  not  so  drunk  that  he  was  unable  to  appreciate  that  the 
defendant  was  driving  negligently.  The  plaintiff’s  own  condition 
of  insobriety  did  not  deprive  him  of  his  right,  as  owner  of  the 
car,  to  command  the  defendant  to  stop  and  surrender  control  to 
him.  Supposing  the  defendant,  when  that  demand  was  made,  had 
reasoned — and  I do  not  think  for  a moment  that  he  did — that 
the  plaintiff  was  in  no  better  condition  to  drive  than  the  defend- 
ant, that  would  not  have  justified  the  defendant  in  refusing  to 
comply  with  the  plaintiff’s  demand  to  stop.  If  thereafter  the 
plaintiff  took  over  the  steering,  he  would  do  so  at  his  own  risk. 
Drunk  or  sober,  the  plaintiff  had  a right  to  require  the  defend- 
ant to  pull  over  to  the  side  of  the  road  and  stop  and  the  defend- 
ant driver  had  a duty  to  obey  it.  It  is  because  of  the  defendant 
driver’s  failure  to  observe  that  duty  that  he  is  liable  to  the 
plaintiff,  not  only  for  the  damage  done  to  the  plaintiff’s  car  but 
also  for  that  done  to  the  Segal  car. 

After  a careful  search,  I have  not  discovered  any  case  exactly 
parallel  to  this  one.  There  are  many  cases  in  which  the  owner  of 
a vehicle,  while  present  in  the  vehicle  on  the  highway,  with  some- 
one else  driving,  has  been  held  liable  for  the  negligence  of  the 
driver  because  of  his  failure  to  exercise  his  duty  to  control  the 
driver,  but  there  has  been  no  case,  of  which  I am  aware,  in 
which  the  refusal  of  the  driver  to  stop  and  turn  over  the  driving 
to  the  owner  was  a factor. 

For  the  reasons  which  I have  stated,  I would  dismiss  this 
appeal  with  costs. 

Hogg  J.A.  {dissenting) : — This  appeal  is  from  a judgment  of 
His  Honour  Judge  MacRae  of  the  County  Court  of  the  County 
of  Ontario,  delivered  on  the  10th  March  1952,  whereby  the 
respondent  Edward  Hughes  recovered  from  the  appellant  Earl  | 
McCutcheon  the  sum  of  $530.70  and  costs. 

The  principal  ground  of  appeal  is  that  the  respondent  was^|j 
himself  negligent  in  allowing  the  appellant  to  have  control  of 
and  to  drive  the  motor  vehicle  which,  while  being  driven  by  the 
appellant,  came  into  collision  with  the  motor  car  of  a third 
party  and  so  caused  the  damages  suffered  by  the  respondent. 

[His  Lordship  here  briefly  stated  the  facts  and  continued.] 
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The  learned  trial  judge  found  that  the  accident  was  due 
solely  to  negligence  on  the  part  of  the  appellant,  and  found  also 
that  the  respondent  was  entitled  to  recover  from  the  appellant 
the  sum  of  $250,  being  the  damage  to  his  car  as  a result  of  the 
accident,  and  the  sum  of  $280.70  paid  as  aforesaid. 

At  the  time  the  respondent  permitted  the  appellant  to  take 
charge  of  and  to  drive  the  motor  vehicle,  the  respondent  was 
well  aware  that  the  appellant  had  consumed  a considerable 
quantity  of  beer  at  the  Commercial  Hotel  in  Oshawa.  Again, 
after  there  had  been  further  drinking  at  Newcastle,  the  respond- 
ent made  no  objection  to  the  appellant  taking  charge  of  the 
steering-wheel  of  the  vehicle,  and  after  he  saw  that  the  appellant 
was  driving  the  car  in  a careless  and  improper  manner  and  had 
almost  hit  another  car  on  the  highway,  he  did  nothing  beyond 
asking  the  appellant  to  relinquish  the  wheel  of  the  car  to  him, 
which  the  appellant  refused  to  do.  The  respondent  did  not 
endeavour  in  any  way  to  stop  the  car.  The  respondent  may 
possibly  be  right  in  his  contention  that  he  was  afraid  to  take  the 
steering-wheel  away  from  the  appellant,  who  was  in  an  “ugly’^ 
mood,  and  possibly  at  the  time  he  asked  the  appellant  to  allow 
him  to  drive  the  car  it  was  too  late  for  the  respondent  to  change 
places  with,  the  appellant  without  causing  an  immediate  mishap 
while  such  change  was  taking  place.  It  suggests  itself  to  one 
that  the  operation  or  driving  of  the  motor  vehicle  would  not 
have  been  improved  to  any  extent  even  if  the  respondent  had 
succeeded  in  regaining  control.  The  respondent,  in  my  view, 
should  have  realized  when  he  first  entrusted  the  driving  of  the 
car  to  the  appellant  that  it  was  very  doubtful  whether  the  appel- 
lant was  in  a condition  to  drive  it  in  a proper  and  careful  man- 
ner, but  in  any  event  any  doubt  the  respondent  might  have  had 
on  this  point  should  have  been  erased  from  his  mind  at  the  time 
the  party  prepared  to  leave  the  village  of  Newcastle. 

With  respect  to  the  principle  of  law  which  would  appear  to 
govern  the  circumstances  here  present,  it  is  said  in  23  Halsbury, 
2nd  ed.  1936,  p.  570:  “Knowledge,  or  the  opportunity  of  knowl- 
edge, that  a particular  course  is  fraught  with  danger  does  not 
necessarily  render  its  adoption  negligent,  but  such  knowledge 
or  opportunity  of  knowledge  is  frequently  an  ingredient  of 
negligence:  Davis  v.  England  and  Curtis  (1864),  33  L.J.Q.B.  321, 
because  a man  may  reasonably  be  expected  to  take  extra  pre- 
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caution  on  account  of  better  knowledge  of  the  facts:  Clarke  v. 
Holmes  (1862),  7 H.  & N.  937  [158  E.R.  751].” 

In  Foley  v.  Township  of  East  Flamhorough  (1899),  26  O.A.R. 
43,  Mr.  Justice  Osier  said,  at  p.  47: 

“On  the  other  hand,  as  is  well  observed  in  the  last  edition 
of  Shearman  and  Redfield  on  Negligence,  5th  ed.,  p.  100:  ‘No 
one  can  be  allowed  to  shut  his  eyes  to  danger,  in  blind  reliance 
upon  the  unaided  care  of  another,  without  assuming  the  con- 
sequences of  the  omission  (to  take  care  to  avoid  injury).  And 
one  who  needlessly  entrusts  himself  to  the  control  of  one  whom 
he  knows  to  be  incompetent,  contributes  thereby,  in  some  degree, 
to  injuries  which  result  from  such  incompetency’;  Hershey  v. 
Road  Commissioners  of  Millcreek  (1887),  9 Atl.  Rep.  452;  and 
see  Beach  on  Contributory  Negligence,  2nd  ed.,  sec.  115;  Jones 
on  Negligence  of  Municipal  Corporations,  sec.  224. 

“Whether,  therefore,  Foley  was  drunk  at  the  time  in  ques- 
tion or  whether  he  was  sober,  if  he  deliberately  entrusted  him- 
self, as  in  either  of  those  contingencies  it  might  well  have  been 
found  that  he  did,  to  the  care  of  a drunken  driver,  or  person 
incompetent  by  reason  of  his  own  intoxication  to  manage  the 
horses,  I think  he  could  not  recover — at  all  events  the  trial 
Judge  might  properly  so  hold  if  he  came  to  that  conclusion.” 
In  Smith  v.  Brenner  (1908),  12  O.W.R.  9,  affirmed  12  O.W.R. 
1197,  Riddell  J.  said,  at  p.  12:  “If  he  place  the  vehicle  in  the 
hands  of  a chauffeur,  or  lend  it  to  a friend,  he  is  putting  it  in 
the  power  of  servant  or  friend  to  manage  it  in  a manner  which 
may  be  dangerous:  and  he  must  assure  himself  of  the  capacity 
and  prudence  of  servant  or  friend  at  his  peril.” 

The  subject  now  under  consideration  was  again  discussed  in 
Delaney  v.  City  of  Toronto  (1921),  49  O.L.R.  245,  64  D.L.R. 
122.  Orde  J.,  whose  judgment  was  affirmed  by  the  Court  of 
Appeal,  said  at  p.  251:  “In  the  present  case  James  Delaney 

voluntarily  accompanied  his  brother  and  another  as  a guest  in 
a motor  car,  when  all  three  were  more  or  less  intoxicated. 
Harry  Delaney’s  condition  was  such  as  to  render  it  dangerous 
for  him  to  drive  the  car.  In  my  judgment,  a man  who  in  such 
circumstances  chooses,  even  as  a guest,  to  entrust  himself  to  the 
care  of  the  driver,  cannot  be  allowed  to  escape  the  consequences 
of  the  driver’s  contributory  negligence,  when  that  contributory 
negligence  is  itself  the  result  of  the  driver’s  intoxicated  condi- 
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tion.  While  the  doctrine  of  volenti  non  fit  injuria  is  not  strictly 
applicable,  there  is  practically  the  same  voluntary  taking  of  the 
risks  involved.  James  Delaney  really  made  himself  a party  to 
the  negligent  driving  of  the  car  by  his  brother,  and  was  him- 
self, under  the  circumstances,  equally  guilty  of  contributory 
negligence.” 

The  learned  trial  judge  said  in  his  reasons  for  judgment 
that  it  was  admitted  by  both  parties  that  they  “were  feeling 
pretty  good  but  neither  one  was  so  intoxicated  as  not  to  be  able 
to  drive”.  This  statement  does  not,  to  my  mind,  agree  with  the 
evidence.  It  is  true  the  appellant  was  able  to  drive  the  car  in 
the  sense  that  he  was  able  to  hold  on  to  the  steering-wheel 
while  the  car  was  in  progress,  but  the  evidence  decisively  estab- 
lishes that  he  was  not  able  to  drive  in  a proper  and  careful 
manner  and  that  he  drove  the  respondent’s  car  in  a manner  in 
which,  under  any  circumstances,  it  should  not  have  been  driven. 
In  other  words,  the  appellant  was  in  no  condition  to  drive  a 
motor  vehicle.  I do  not  think  that  the  evidence  need  establish 
that  the  appellant  was  intoxicated.  In  my  opinion,  the  facts 
need  go  only  so  far  as  to  show — as  I think  they  do — ^that  the 
respondent  had  good  and  sufficient  reason  to  apprehend,  and 
should  have  apprehended,  that  the  appellant  when  he  left  New- 
castle was  not  in  a fit  condition,  because  of  the  amount  of  beer 
he  had  drunk,  to  drive  the  motor  car  as  a prudent  and  careful 
man  would  drive  it  and  that  an  accident  might  be  anticipated. 
The  respondent,  in  reality,  agreed  to  run  this  risk. 

The  fact  that  the  respondent  asked  to  be  permitted  to  drive 
his  car  some  time  after  they  had  left  Newcastle  cannot,  in  the 
circumstances,  relieve  him  from  the  consequence  of  the  risk  he 
had  assumed.  When  the  respondent  did  ask  the  appellant  to 
turn  over  the  steering-wheel  to  him,  it  must  be  inferred,  I think, 
that  he  knew  that  due  to  the  further  quantity  of  beer  that  had 
been  imbibed  by  the  appellant  at  Newcastle,  and  to  the  condition 
and  conduct  of  the  appellant  shown  by  his  unpleasant  attitude 
towards  the  respondent  and  the  manner  in  which  he  was  driving 
the  car,  the  change-over  at  that  time  could  not  reasonably  be 
made  and  that  an  attempt  to  do  so  would  be  accompanied  by 
immediate  danger.  In  other  words,  the  respondent  did  not  ask 
to  regain  control  of  the  car  until  it  was  too  late. 
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With  the  greatest  respect,  I think  the  learned  trial  judge 
was  in  error.  It  is  proper  for  an  appellate  Court  to  take  a 
different  view  as  to  the  facts  from  that  taken  by  a trial  judge 
if  it  is  considered  that  he  was  clearly  in  error:  Powell  et  ux. 
V.  Streatham  Manor  Nursing  Home,  [1935]  A.C.  243;  Watt  or 
Thomas  v,  Thomas,  [1947]  A.C.  484,  [1947]  1 All  E.R.  582; 
and  Jeffs  and  Jeffs  v.  Matheson;  Matheson  and  Matheson  v. 
Jeffs  et  al,  [1951]  O.R.  743. 

The  respondent  was  negligent,  in  my  opinion,  in  permitting 
the  appellant  to  drive  the  car  after  the  party  left  Newcastle. 
The  respondent  himself  became  a party  to  the  contributory 
negligence  of  the  appellant  and  in  such  circumstances  disentitled 
himself  to  relief  from  the  appellant. 

I would  allow  the  appeal  with  costs  and  dismiss  the  action 
with  costs. 

Appeal  dismissed  with  costs,  Hogg  J.A.  dissenting. 

Solicitor  for  the  plaintiff,  respondent:  J.  P.  Mangan,  Oshawa. 

Solicitor  for  the  defendant,  appellant:  R.  D.  Humphreys, 
Oshawa. 
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[COURT  OF  APPEAL.] 

Re  Atkinson* 

Executors  and  Administrators — Compensation — How  Determined — Prin- 
ciples to  he  Applied — Impropriety  of  Rigid  Adherence  to  Fixed  Per- 
centages of  Receipts  and  Disbursements — The  Trustee  Act,  R.S.O. 
1950,  c.  400,  s.  60(3). 

In  fixing  the  compensation  to  be  awarded  to  an  executor  the  Court  must 
never  lose  sight  of  the  fundamental  principle,  as  set  out  in  s.  60(3) 
of  The  Trustee  Act,  that  the  compensation  is  to  be  “a  fair  and  reason- 
able allowance  for  his  care,  pains  and  trouble,  and  his  time  expended 
in  or  about  the  estate”.  The  Court  should  never  adopt  a rule  of 
fixing  compensation  by  a rigid  adherence  to  fixed  percentages,  either 
of  the  probate  value  or  of  the  revenue  and  disbursements.  In  many 
estates  no  fairer  method  can  be  employed  than  by  the  application  of 
percentages,  but  in  others,  while  percentages  may  be  of  assistance, 
it  would  be  manifestly  unreasonable  to  apply  them  slavishly  and  to 
do  so  would  violate  the  true  principle  on  which  compensation  is  based. 
The  care,  pains  and  trouble  and  time  expended  may  be  wholly  dis- 
proportionate to  the  actual  size  of  the  estate;  a small,  complex  estate 
may  make  much  greater  demands  upon  an  executor’s  time  and  skill 
than  a much  larger  estate  of  a simpler  nature. 

An  appeal  by  the  Public  Trustee  from  an  order  of  Barton 
Sur.  Ct.  J.,  of  the  Surrogate  Court  of  the  County  of  York,  on 
passing  the  accounts  of  the  executor  of  the  will  of  Joseph  E. 
Atkinson,  deceased. 

15th  to  17th  October  1951.  The  appeal  was  heard  by  Laid- 
LAw,  Hope^  Hogg,  Aylesworth  a,nd  Mackay  JJ.A. 

J.  W.  Pickup,  K.C.  (L.  H.  Snider,  K.C.,  with  him),  for  the 
Public  Trustee,  appellant:  There  are  two  main  issues  in  this 

appeal.  The  first  is  the  amount  of  compensation  allowed  to 
the  executor,  and  the  second  is  the  amount  of  costs  paid  to  the 
solicitor  for  the  estate  for  services  during  the  period  covered 
by  the  accounts,  and  allowed  in  the  accounts. 

The  executor  asked  compensation  of  $375,000,  based  upon 
3 per  cent,  of  the  total  value  of  the  estate  at  the  date  of  death, 
plus  5 per  cent,  qn  revenue  receipts.  This  actually  amounted 
to  $389,409,  which  the  executor  reduced  to  $375,000,  and  this 
amount  was  awarded  by  the  Surrogate  Judge.  It  is  submitted 
that  the  learned  judge  erred  in  principle  in  fixing  this  compen- 
sation, and  even  if  the  Court  cannot  point  to  any  particular 
error  in  principle,  the  amount  allowed  is  such  as  to  require 
correction  and  to  justify  this  Court  in  interfering.  The  net 
result  of  all  the  cases  is  this:  If  the  amount  allowed  seems  to 
be  about  right,  although  the  appellate  Court  itself  might  have 
allowed  slightly  more  or  less,  the  Court  will  not  interfere,  but 
otherwise  it  will  do  so. 
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The  total  value  of  the  estate  was  about  $12,000,000,  the  two 
largest  assets  being  shares  in  Toronto  Star  Realty  Limited  and 
Toronto  Star  Limited  (hereafter  called  “the  Star  shares”),  valued 
at  about  $10,055,000,  and  life  insurance  of  $2,045,000.  The 
evidence  shows  that  the  executor  performed  the  following  ser- 
vices: (1)  it  held  the  certificates  for  the  Star  shares  until  suc- 
cession duties  were  settled,  and  then  handed  them  over  to  the 
trustees  named  in  the  will;  (2)  it  got  in  the  cash,  collected  the 
insurance  moneys,  sold  other  shares  and  bonds  and  the  testator’s 
home  and  automobile,  and  delivered  in  specie  a few  chattels; 
(3)  under  clause  LV  of  the  will  it  carried  out  the  duties  of  the 
trustees  until  the  succession  duties  were  settled  and  the  time 
came  to  hand  over  the  whole  estate  to  the  trustees;  this  involved 
payments  to  beneficiaries  under  the  terms  of  the  trust;  (4)  it 
bought  750  shares  of  Toronto  Star  Limited;  apd  (5)  it  handed 
over  the  assets  to  the  trustees  on  passing  its  accounts. 

There  was  error  both  in  principle  and  in  amount  in  that  the 
learned  judge  failed  to  distinguish  between  the  part  of  the  estate 
that  the  executor  was  required  to,  and  did,  administer,  and  the 
part  that  it  was  not  required  to  administer.  No  allowance  should 
be  made  for  merely  taking  over  a^n  estate,  as  distinguished  from 
administering  it:  Re  Berkeley's  Trusts  (1879),  8 P.R.  193  at 
196-7;  Re  McIntyre;  McIntyre  v,  London  and  Western  Trusts 
Co.  et  al.  (1904),  7 O.L.R.  548  at  555,  affirmed  9 O.L.R.  408. 
The  greater  part  of  this  estate  was  not  distributed  in  any  real 
sense — ^it  was  merely  handed  over  to  new  trustees  to  administer 
in  accordance  with  trusts  declared  in  the  will.  For  carrying  out 
the  wishes  of  the  testator,  for  holdifig  the  Star  shares  for  three 
years  and  then  handing  them  over  to  the  trustees,  the  executor 
charged  3 per  cent.,  or  roughly  $300,000.  It  is  an  error,  and 
cannot  be  justified,  to  apply  any  percentage  to  such  a portion 
of  the  estate:  Re  Berkeley’s  Trusts,  supra;  Re  McIntyre,  supra; 
Re  Hughes  (1918),  43  O.L.R.  594.  The  trust  really  begins  when 
the  trustees  take  over  the  estate. 

The  learned  judge  should  have  allowed  a fair  compensation 
on  receipts  and  disbursemejnts,  and  then  should  have  examined 
the  compensation  to  be  allowed  for  holding  the  Star  shares. 
[Laidlaw  J.A.:  Is  it  your  contention  that  the  Court  should 

consider  each  item  and  asset  of  the  estate?]  No,  but  I suggest 
that  it  should  do  so  in  the  case  of  this  one  very  large  asset. 
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The  moment  that  the  judge  departed  from  the  usual  method 
of  evaluative  compensation  he  was  bound  to  examine  the  assets 
in  detail.  [Hogg  J.A.  : Your  argument  is  that  the  mere  handling 
over  of  the  shares  to  the  trustees  was  not  a distribution?]  Yes. 
[Hope  J.A.:  You  are  suggesting  the  principle  that  rates  may 

differ  according  to  particular  cases,  and  that  they  will  not  neces- 
sarily be  the  same  on  the  value  of  each  asset?]  Yes.  The  Court 
should  allow  a reasonable  and  equitable  amount  for  the  services 
actually  performed.  [Laildaw  J.A.:  What  is  the  origin  of  the 
system  of  applying  percentages?]  I cannot  answer  that  question. 

The  Surrogate  Judge  took  no  evidence.  He  had  before  him 
the  accounts,  which  showed  what  the  executor  did.  This  Court 
is  therefore  in  just  as  good  a position  as  he  was  to  say  what 
the  compensation  should  be:  Re  Sheppard^  [1937]  O.W.N.  480. 
[Laidlaw  J.A. : We  can  see  what  appears  on  paper  to  have 

been  done,  but  must  we  not  have  some  indication  of  how  the 
estate  was  managed  in  point  of  time  and  service?  There  might 
be  much  more  work  involved  than  you  have  indicated.] 

The  proper  course  would  be  as  follows:  (1)  to  allow  a fair 
percentage  on  the  income  receipts;  I do  not  quarrel  with  the 
allowance  of  5 per  cent,  under  this  head;  (2)  to  allow  a fair 
percentage  on  capital  receipts  and  disbursements,  considering  all 
the  circumstances,  which  was  not  dqne  here;  (3)  to  look  at  the 
estate  invested  until  it  was  handed  over,  and  allow  a fair  man- 
agement fee;  this  was  not  done;  (4)  to  look  at  the  capital  assets 
handed  over  in  specie;  (5)  to  consider  what  further  compen- 
sation (if  any)  should  be  allowed  for  holding  the  Star  shares  and 
handing  them  over  to  the  trustees.  The  trial  judge  allowed  a 
flat  3 per  cent,  on  $10,000,000,  or  $300,000.  One  must  also 
keep  in  mind  that  the  major  portion  of  the  assets,  over  $11,000,- 
000,  have  not  yet  reached  their  beneficial  destination,  and  have 
not  been  administered  at  all;  they  merely  pass  to  the  new 
trustees,  who  will  eventually  transfer  them  to  the  Atkinson 
Charitable  Foundation.  Of  the  capital  receipts,  over  $2,000,000 
represents  large  single  items  of  insurance  moneys,  and  $58,000 
was  in  a single  bank  account. 

In  considering  the  capital  disbursements  it  should  be  borne 
in  mind  that  there  were  many  large  single  disbursements  for 
succession  duties,  Surrogate  Court  fees,  income  taxes,  legal  fees 
and  bequests,  on  all  of  which  1 per  cent,  would  be  ample  com- 
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pensation.  Other  capital  disbursements  totalling  $52,567.78  are 
adjustments  of  the  investment  account,  and  on  these  we  would 
not  object  to  an  allowance  of  2 per  cent. 

In  addition  to  5 per  cent,  on  the  revenue  receipts,  which 
we  do  not  oppose,  there  should  be  an  allowance  for  keeping  the 
capital  of  the  estate  and  investing  part  of  it,  amounting  to  about 
$1,500,000.  We  submit  that  a management  fee  of  1/5  of  1 per 
cent,  a year  for  three  years,  based  on  a figure  of  $1,500,000, 
would  be  ample,  and  there  should  be  a further  fee  for  handing 
over  the  Star  shares  to  the  trustees.  We  cannot  suggest  any 
basis  of  compensation  for  keeping  the  share  certificates  for  three 
years  and  handing  them  over  other  than  that  adopted  by  Rose 
J.  in  Re  Hughes,  supra.  There  was  no  evidence  whatever  before 
the  Surrogate  Judge  to  indicate  that  the  executor  performed  any 
further  services  in  respect  of  these  shares,  and  no  percentage 
could  be  a proper  basis  for  evaluating  this  service. 

The  second  question  involved  i,n  this  appeal  is  that  of  the 
solicitor’s  costs.  The  account  has  various  headings,  but  no 
amount  is  set  out  opposite  any  heading,  a lump  fee  of  $60,000 
being  put  at  the  end.  No  details  are  given  of  the  services 
rendered,  and  there  is  no  way  of  saying  whether  the  fee  charged 
is  reasonable.  The  bill  is  not  in  proper  form  and  the  solicitor 
should  be  directed  to  furnish  a detailed  statement  of  the  services 
rendered  under  each  of  the  several  headings,  with  amounts 
opposite  each  item,  and  the  account  should  then  be  referred  for 
taxation:  Boland  v.  Bunker  Hill  Extension  Mines  Limited,  [1944] 
O.W.N.  99,  [1944]  1 D.L.R.  692. 

C.  F.  H.  Carson,  K.C.  {A.  Findlay,  with  him),  for  the  execu- 
tor, respondent:  The  statutory  basis  for  compensation  is  to  be 

found  i,n  s.  60(3)  of  The  Trustee  Act,  R.S.O.  1950,  c.  400.  The 
Surrogate  Judge  has  a wide  discretion  in  determining  the  allow- 
ance to  be  made,  and  should  properly  consider  the  size  of  the 
estate,  the  responsibility  imposed  upon  the  executor,  the  time 
expended,  the  skill  and  ability  displayed,  and  the  success  achieved. 
Proper  compensation  being  a matter  of  wide  discretion,  appellate 
Courts  will  not  disturb  an  allowance  u,nless  they  are  satisfied  that 
there  has  been  an  error  in  principle : McDonald  et  al.  v.  Davidson 
(1881),  6 O.A.R.  320  at  322;  Re  Toronto  General  Trusts  Corpora- 
tion and  Central  Ontario  R.W.  Co.  (1905),  6 O.W.R.  350;  Re 
Smith  (1916),  38  O.L.R.  67  at  68;  Re  Wilkinson  (1930),  39 
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O.W.N.  357;  Re  Bedford,  [1936]  O.W.N.  243;  Re  Mortimer, 
[1936]  O.R.  438,  [1936]  3 D.L.R.  380;  Re  Kennedy  Estate, 
[1944]  O.W.N.  734.  . 

The  evidence  before  this  Court  does  not  justify  the  conten- 
tion that  the  allowance  of  $375,000  was  excessive;  on  what  was 
put  before  the  learned  Surrogate  Judge  that  sum  was  a fair  and 
reasonable  allowance  for  this  respondent’s  care,  pains  and  trouble 
and  time  expended  in  and  about  the  estate. 

The  executor’s  duties  in  this  estate  were  by  no  means  simple, 
a,nd  presented  quite  exceptional  problems  and  difficulties,  such 
as  the  valuation  of  the  Star  shares  and  the  settlement  of 
Dominion  and  provincial  succession  duties.  During  the  course 
of  the  executorship  the  executor  was  the  owner  of  the  great 
majority  of  the  shares  in  the  Star  companies  and  had  all  the 
duties  and  responsibilities  entailed  by  such  ownership.  In  addi- 
tion, novel  a^d  onerous  responsibilities  and  duties  were  imposed 
upon  it  by  the  enactment  of  The  Charitable  Gifts  Act,  1949 
(Ont.),  c.  10.  [Laidlaw  J.A.:  There  is  no  evidence  before  us 

on  which  we  can  assess  the  value  of  the  executor’s  services;  are 
we  not  being  asked  to  put  a value  on  things  we  know  nothing 
about  because  they  are  not  on  the  record  before  us?] 

It  is  quite  misleading  to  say  that  our  only  duties  in  connec- 
tion with  the  Star  shares  was  to  take  them  in,  hold  them,  and 
hand  them  over.  How  can  the  Court  fix  the  compensation  for 
these  services  when  the  appellant  is  unable  to  make  any  sug- 
gestion? This  was  not  the  first  case  involving  large  compensa- 
tion for  an  executor,  and  I challe>nge  the  appellant  to  name  any 
estate  of  a similar  size  where  the  compensation  has  been  less 
than  3 per  cent.  [Laidlaw  J.A.  : What  has  happened  in  other 
cases  is  not  of  great  assistance,  since  the  statute  makes  it  a 
matter  of  judicial  discretion,  applied  to  the  circumstances  of 
each  particular  case.] 

There  is  no  evidence  before  this  Court  that  the  learned  judge 
did  not  take  all  proper  matters  into  consideration,  and  he  is  a 
judge  of  great  experience  in  these  matters,  which  is  an  important 
consideration:  Re  Croft  (1921),  21  O.W.N.  204;  Re  Mara  Estate, 
[1950]  O.W.N.  280  at  283,  [1950]  2 D.L.R.  569;  Re  McCormick 
(1923),  24  O.W.N.  8;  Re  Bedford,  [1936]  O.W.N.  243. 

When  the  earlier  cases  are  being  considered,  it  should  be 
remembered  that  in  recent  years  the  duties  of  executors  have 
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become  much  more  onerous:  Re  Thoburn  Estate,  [1945]  O.W.N, 
895  at  896.  Further,  the  costs  of  a corporate  executor,  like  all 
other  costs,  have  increased  greatly. 

Compensation  may  properly  be  a lump  sum  determined  on 
the  basis  of  a percentage  of  the  probate  value  of  the  estate: 
Archer  et  ol.  v.  Severn  et  al.  (1886),  13  O.R.  316  at  325;  Re 
Fleming  (1886),  11  P.R.  426;  Re  Farmers’  Loan  and  Savings  Co. 
(1904),  3 O.W.R.  837  at  839;  Re  Griffin  (1912),  3 O.W.N.  1049 
at  1050,  23  O.W.R.  254,  3 D.L.R.  165;  Re  Bedford,  supra. 

If  the  Court  is  of  the  opinion  that  there  is  not  sufficient  evi- 
dence before  it  as  to  the  duties  and  responsibilities  of  the  execu- 
tor, the  only  fair  thing  to  do  would  be  to  refer  the  matter  back 
for  further  evidence,  and  this  Court  should  remain  seized  of  the 
matter  until  that  has  been  dope. 

G.  W.  Mason,  K.C.,  for  the  trustees  of  the  Atkinson  Chari- 
table Foundation:  We  support  the  order  of  the  Surrogate  Judge 
despite  the  fact  that  a reduction  in  the  compensation  would  put 
more  money  in  the  hands  of  the  foundation.  Inevitably  in  the 
runni^ng  of  a newspaper  in  these  unusual  times,  problems  requir- 
ing expert  attention  arise  from  day  to  day.  [Mackay  J.A.: 
I suppose  the  same  type  of  problem  arose  both  before  and  after 
the  death  of  the  testator.]  Yes,  but  they  were  not  so  difficult 
when  one  man  had  almost  complete  ownership.  The  profits  to 
be  realized  were  so  great  that  one  small  mistake  might  mean  a 
tremendous  loss.  The  effect  of  The  Charitable  Gifts  Act,  1949, 
cannot  be  over-emphasized.  It  was  aimed  directly  at  the  conduct 
of  a business  by  a charitable  foundation.  This  estate  had  a<n 
interest  of  more  than  80  per  cent,  in  the  newspaper  business, 
and  the  Act  allows  only  a 10  per  cent,  interest.  The  bill  as 
originally  introduced  would  have  meant  that  control  of  the 
business  would  have  had  to  be  disposed  of  in  three  years,  which 
would  have  meant  elimi,nation  of  the  newspaper  and  complete 
frustration  of  the  testator’s  intentions.  Fortunately  the  original 
proposals  were  amended  but  it  looked  at  first  as  if  there  might 
have  to  be  a forced  sale.  There  were  many  sleepless  nights  for 
the  executor  and  the  solicitor. 

The  trustees  of  the  foundation  are  not  to  be  paid;  there  will 
be  no  compensation  to  them  in  the  years  that  lie  ahead.  As  a 
result  of  the  work  of  the  executor  and  the  solicitor,  the  founda- 
tion began  to  operate,  and  the  trustees  feel  that  the  work  has 
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been  well  done  by  the  executor,  and  that  it  is  not  getting  any 
more  than  its  just  due.  The  foundation  can  well  afford  to  pay 
the  compensation  allowed.  We  further  think  that  the  amount 
asked  by  the  solicitor  was  moderate  in  the  circumstances,  and 
that  his  work  too  was  well  done. 

J.  L.  Stewart,  K.C.,  for  the  respondent  Stark:  In  addition 
to  the  normal  services  required  of  the  solicitor  for  an  executor, 
this  respondent  advised  the  executor  on  many  important  and 
complex  questions,  such  as  the  valuation  to  be  placed  on  the 
Star  shares,  establishing  that  the  gifts  to  the  foundation  were 
valid  charitable  gifts  and  not  liable  to  succession  duties,  problems 
arising  out  of  the  enactment  of  The  Charitable  Gifts  Act,  1949, 
and  negotiation  of  the  purchase  of  outstanding  shares.  The 
appellant’s  main  complaint  is  that  the  bill  as  rendered  gives  little 
or  no  information  on  which  the  value  of  the  services  can  be 
judged;  he  said  that  the  fee  charged  might  be  a fair  one,  but 
that  he  could  not  tell.  [Laidlaw  J.A.:  The  work  done  by  Mr. 
Stark  was  undoubtedly  important,  but  there  is  ,no  evidence 
before  the  Court  to  show  how  important  or  extensive  it  was.] 
The  services  rendered  were  clearly  of  a legal  nature,  and  such 
as  the  executor  might  properly  call  upon  its  solicitor  to  perform, 
and  the  account  contains  a reasonable  statement  or  description 
of  the  services  rendered  and  is  therefore  in  proper  form:  The 
Solicitors  Act,  R.S.O.  1950,  c.  368,  s.  32(3);  Re  Solicitors,  58 
O.L.R.  389  at  390-1,  [1926]  2 D.L.R.  142;  Petty  v.  Murphy, 
59  O.L.R.  209,  [1926]  4 D.L.R.  123;  Boland  v.  Bunker  Hill  Exten- 
sion Mines  Limited,  [1944]  O.W.N.  99,  [1944]  1 D.L.R.  692; 
Re  Solicitors,  [1946]  O.W.N.  135  at  139,  [1946]  2 D.L.R.  382. 

[Laidlaw  J.A.:  Would  a business  man  be  able  to  tell  from 

this  account  what  work  was  done?  There  is  no  indication  of 
the  time  expended,  or  anything  but  a general  statement  of  the 
nature  of  the  work.]  The  account  shows  the  character  of  the 
work  done. 

An  appellate  Court  is  reluctant  to  interfere  with  the  exercise 
of  a discretion  unless  some  error  in  principle,  or  gross  error, 
is  shown:  McDonald  et  al.  v.  Davidson  (1881),  6 O.A.R.  320; 
Re  Smith  (1916),  38  O.L.R.  67;  Re  Bedford,  [1936]  O.W.N.  243; 
Re  Mortimer,  [1936]  O.R.  438;  Re  Kennedy  Estate,  [1944] 
O.W.N.  734;  Re  Solicitors  (1911),  2 O.W.N.  596,  18  O.W.R.  366; 
Re  Solicitor  (1920),  47  O.L.R.  522,  affirmed  48  O.L.R.  363;  Re 
Solicitors,  [1946]  O.W.N.  135,  [1946]  2 D.L.R.  382. 
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F.  T.  Watson,  K.C.,  for  the  Official  Guardian:  The  infants 
are  not  financially  concerned  in  the  outcome  of  this  appeal,  and 
we  therefore  are  neutral. 

J.  W.  Pickup,  K.C.,  in  reply : The  Charitable  Trusts  Act,  1949, 
did  not  concern  the  executor,  although  it  did  concern  the  trustees. 
The  executor  would  have  to  transfer  the  Star  shares  to  the 
trustees  regardless  of  the  time  the  Act  came  into  force.  [Laid- 
LAW  J.A.:  But  surely  the  executor  must  be  vitally  concerned 

with  any  legislation  affecting  the  trusts.] 

The  Public  Trustee  had  a duty  to  examine  these  accounts 
under  The  Charities  Accounting  Act,  R.S.O.  1950,  c.  50,  and  also 
as  representing  the  Attorney-General. 

Cur.  adv.  vult. 

24th  October  1951.  Laidlaw  J.A.: — The  Court  is  of  opinion 
that  there  are  not  sufficient  materials  before  it  to  enable  it  to 
give  judgment.  The  Court  directs  the  appeal  to  stand  over  for 
further  consideration,  and  that  there  be  a reference  to  the 
Senior  Master  of  the  Supreme  Court  of  Ontario  at  Toronto  to 
make  such  inquries  as  may  be  deemed  necessary  to  enable  this 
Court  on  such  further  consideration  finally  to  dispose  of  the 
following  matter  in  controversy,  namely: 

What  is  a fair  and  reasonable  allowance  for  the  care,  pains 
and  trouble  and  time  expended  in  or  about  the  estate  of  Joseph 
E.  Atkinson,  late  of  the  city  of  Toronto  in  the  county  of  York, 
publisher,  deceased,  by  National  Trust  Company,  Limited  as 
executor  and  trustee  of  the  said  estate? 

Hope  J.A.  agrees  with  Laidlaw  J.A. 

Hogg  J.A.: — I agree  with  the  disposition  of  this  appeal  pro- 
posed by  my  brother  Laidlaw  and  I would  merely  like  to  add  a 
few  words  as  to  precedent  for  such  course. 

It  has  been  said  on  several  occasions  that  the  Courts  are 
reluctant  to  interfere  with  the  discretion  exercised  by  a Surro- 
gate Court  Judge  in  his  determination  of  the  amount  of  com- 
pensation to  be  awarded  to  an  executor  for  his  services  in  con- 
nection with  the  administration  of  an  estate  in  his  hands. 

The  circumstances,  however,  may  warrant  the  Court  in  direct- 
ing a reference  to  have  evidence  taken  in  order  that  it  may  be 
enabled  to  reach  a proper  conclusion  upon  an  appeal  to  it  on  the 
matter  of  the  compensation. 
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In  Thompson  v.  Freeman  (1868),  15  Gr.  384,  an  appeal  was 
taken  from  the  report  of  a Master  on  the  ground  that  an  exces- 
sive amount  of  compensation  had  been  granted  by  him  to  the 
executors  and  trustees  of  the  estate  within  their  control.  The 
appeal  was  heard  by  Spragge  V.C.,  who  referred  certain  matters 
back  to  the  Master  to  enable  the  executors  to  show  by  evidence 
why  a larger  scale  of  compensation  should  be  allowed  than  that 
which  the  learned  Vice-Chancellor  thought  reasonable.  Also,  in 
the  same  case,  in  respect  of  another  matter  arising  out  of  the 
Master’s  report,  with  reference  to  the  allowance  for  compensa- 
tion to  the  executors  and  trustees,  it  was  said  that  a report  of 
special  circumstances  would  be  proper  in  order  that  the  Court 
could  deal  with  the  point  on  further  directions. 

In  Re  McIntyre;  McIntyre  v.  London  and  Western  Trusts  Co. 
et  al.  (1904),  7 O.L.R.  548,  affirmed  9 O.L.R.  408,  in  an  appeal 
from  the  report  of  a Local  Master  concerning  the  administration 
of  the  estate  of  a deceased  person.  Street  J.,  who  heard  the 
appeal,  decided  some  of  the  points  with  which  the  appeal  was 
concerned,  but  referred  certain  other  matters  back  to  the  Master. 

Aylesworth  and  Mackay  JJ.A.  agree  with  Laidlaw  J.A. 

Order  accordingly, 

19th  and  20th  May  1952.  Following  the  report  of  the  Senior 
Master  the  appeal  was  further  argued. 

J,  W.  Pickup j Q.C. : The  big  point  of  the  appeal  is  the  com- 
pensation to  be  awarded  in  respect  of  the  Star  shares.  I refer 
to  Re  Cauchon,  [1952]  O.W.N.  335,  [1952]  2 D.L.R.  722.  No- 
where is  there  any  record  of  the  time  spent  by  the  executor,  and 
we  can  form  only  a rough  idea.  The  following  are  the  main 
items  of  service  in  respect  of  these  shares: 

(1)  Valuation  for  purpose  of  probate  and  succession  duties, 
which  must  have  been  done  within  three  months. 

(2)  Services  in  relation  to  succession  duties.  Neither  succes- 
sion duty  department  ever  asserted  a claim  to  duties  on  the 
residue  of  the  estate,  but  the  executor  did  not  know  definitely  that 
the  residue  was  exempt  until  3rd  March  1950.  At  that  time  the 
valuation  of  the  Star  shares  was  also  increased.  [Laidlaw  J.A. : 
One  special  service  which  may  justify  a special  fee  was  the  giving 
of  the  company’s  bond  in  respect  of  succession  duties.  If  an 
individual  executor  had  furnished  such  a bond  he  would  have 
had  to  pay  a premium  on  it.]  I must  agree. 
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(3)  The  services  of  the  executor  in  relation  to  the  manage- 
ment of  the  business  of  the  Star  companies.  The  directors  of 
the  company  were  trustees  of  the  foundation  to  which  the  whole 
business  ultimately  passed,  and  it  would  seem  that  in  the  circum- 
stances these  directors  were  well  able  to  look  after  the  affairs 
of  the  companies  without  the  help  of  the  executor.  The  actual 
share  certificates  were  kept  in  the  executor’s  vault  until  the 
succession  duties  were  finally  settled,  and  they  were  then  regis- 
tered in  the  executor’s  name.  Undoubtedly  there  should  be  some 
compensation  under  this  head,  but  it  should  be  considered  from 
the  standpoint  of  the  executor  being  merely  the  legal  owner  of 
the  shares  when  the  companies  had  competent  directors,  who 
were  the  real  beneficiaries. 

C.  F.  H,  Carson,  Q.C.:  My  position  last  October  was  to  ask 
the  Court  to  draw  inferences  as  to  what  work  and  services  were 
done  and  what  responsibilities  were  assumed.  The  evidence  now 
clearly  discloses  that  the  care,  pains  and  trouble  went  far  beyond 
what  I then  suggested.  The  problems  and  responsibilities  of  this 
executor  were  so  unusual  that  the  estate  is  without  precedent 
in  this  Province.  We  must  contrast  the  position  of  this  executor, 
the  controlling  shareholder  in  a $10,000,000  business,  with  that 
of  one  who  holds  a portfolio  of  sound  stocks  and  lands.  The 
executor  did  not  know  how  long  it  was  to  be  burdened,  and  had 
to  keep  in  constant  touch  with  the  management  of  the  companies. 

As  to  the  method  of  compensation,  it  has  been  recognized 
since  Confederation  that  yardsticks  such  as  percentages  are 
useful  guides,  and  they  have  been  sanctioned  by  the  Courts  as 
such:  Re  Kennedy  Estate,  [1944]  O.W.N.  734.  This  method, 
when  used  by  an  experienced  Surrogate  Court  Judge,  gives  very 
satisfactory  results.  If  the  use  of  percentages  is  condemned  it 
will  necessitate  the  taking  of  evidence  in  every  case.  Many 
things  are  done  for  which  one  cannot  assign  a dollar  value:  _ 
Re  Hughes  (1918) , 43  O.L.R.  594. 

This  executor  had  imposed  upon  it  responsibilities  of  a most 


exceptional  nature,  such  as  the  problems  and  responsibilities  in 


connection  with  the  valuation  of  the  shares,  which  represented  i, 
a newspaper  business  as  a going  concern,  a large  office  building  ^ 
and  other  properties,  the  problems  and  responsibilities  that  arose  . | 

out  of  the  enactment  of  The  Charitable  Gifts  Act,  and  the  whole  : j 

supervision  of  the  Star  companies  for  three  years.  Much  more  1 1 
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was  involved  than  merely  locking  up  the  certificates  and  ulti- 
mately delivering  them  to  the  trustees.  The  holding  of  those 
shares  by  the  executor  imposed  upon  it  a trust  that  required 
close  and  careful  attention,  and  involved  onerous  duties  and 
responsibilities.  It  must  be  remembered  that  this  was  a first 
and  final  passing  of  the  accounts,  to  be  followed  by  a final 
distribution. 

J.  D.  Arnupy  Q.C.^  for  the  trustees  of  the  Atkinson  Charitable 
Foundation:  The  position  that  we  take  is  based  on  full  con- 

sideration of  the  circumstances.  We  were  constantly  consulted 
by  the  executor  and  in  the  light  of  the  intimate  knowledge  so 
gained  we  are  satisfied  with  the  results  achieved  and  the  com- 
pensation awarded.  It  seems  to  us  anomalous  to  say  that  although 
we  got  the  benefit  of  all  the  many  services  performed  by  the 
executor  we  should  not  pay  adequately  for  them.  I adopt  Mr. 

I Carson’s  analysis  of  the  evidence. 

I F.  T.  Watson,  Q.C.,  had  nothing  to  add. 

j J.  W.  Pickup,  Q.C.,  in  reply:  An  example  of  how  unfairly 

I the  percentage  method  works  is  seen  in  connection  with  the 

I increase  in  value  of  the  Star  shares  by  the  provincial  succession 

duty  department.  The  value  was  increased  arbitrarily  by 
$3,000,000,  and  the  executor’s  compensation,  on  a percentage 
basis,  was  thereby  increased  by  $102,000,  yet  the  services  ren- 
dered were  precisely  the  same. 

Cur,  adv.  vult. 

26th  June  1952.  The  Court: — This  is  an  appeal  from  the 
order  of  His  Honour  Judge  Barton  of  the  Surrogate  Court  of 
the  County  of  York  dated  26th  June  1951,  made  on  the  passing 
of  the  accounts  of  the  respondent  executor  covering  the  period 
from  8th  May  1948  to  8th  April  1951.  The  appeal  is  taken 
with  respect  to  only  two  matters,  namely,  the  amount  of  com- 
pensation allowed  the  respondent  executor  and  the  allowance 
in  the  executor’s  accounts  of  the  sum  of  $60,000  paid  by  the 
executor  to  the  respondent  Stark  for  legal  services  rendered  to 
the  estate.  In  October  last,  when  the  appeal  first  came  on  for 
hearing,  counsel  for  all  parties  and  the  Court  itself  were  unduly 
restricted,  in  the  presentation  and  consideration  of  the  questions 
raised,  by  the  paucity  of  the  material  then  available.  Accord- 
ingly, this  Court  on  24th  October  1951,  pursuant  to  the  provi- 
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sions  of  s.  27  of  The  Judicature  Act,  R.S.O.  1950,  c.  190,  directed 
‘That  there  be  a reference  to  the  Senior  Master  of  the  Supreme 
Court  of  Ontario  at  Toronto  to  make  such  inquiries  as  may  be 
deemed  necessary  to  enable  this  Court  on  further  consideration 
finally  to  dispose  of  the  following  matter  in  controversy,  namely: 
What  is  a fair  and  reasonable  allowance  for  the  care,  pains  and 
trouble  and  time  expended  in  or  about  the  estate  of  Joseph  E. 
Atkinson,  late  of  the  City  of  Toronto,  in  the  County  of  York, 
Publisher,  deceased,  by  National  Trust  Company,  Limited,  as 
Executor  and  Trustee  of  the  said  Estate?”  and  further  directed 
“that  this  appeal  stand  over  for  further  consideration  until  after 
the  said  Senior  Master  shall  have  completed  such  inquiries”. 
Evidence  was  taken  before  the  Senior  Master  on  six  different 
days  and  on  15th  April  last  he  reported  to  this  Court  as  to  the 
evidence  heard  by  him  and  the  exhibits  referred  to  in  such 
evidence.  The  matter  then,  on  19th  May  last,  came  on  for 
further  argument  and  consideration. 

Originally  the  appellant,  in  addition  to  the  two  matters  to 
which  reference  has  been  made,  took  exception  to  the  allowances 
made  by  the  Surrogate  Court  Judge  on  the  actual  passing  of 
the  accounts  but  later  appellant  abandoned  his  appeal  upon  this 
point. 

It  will  be  convenient  first  to  deal  with  the  allowance  made  to 
the  respondent  executor  in  the  passing  of  its  accounts  in  the 
sum  of  $60,000  for  legal  fees  paid  to  the  respondent  Stark.  The 
account  is  captioned  “Services  from  May  8,  1948  to  March  15, 
1951”  and  there  then  appears  in  the  account,  under  five  specific 
titles,  a terse  statement  purporting  to  describe  the  services 
rendered  in  connection  with  “Application  for  Letters  Probate”, 
“Dominion  and  Ontario  Succession  Duties”,  “Acquisition  of  Mi- 
nority Shares”,  “Charitable  Gifts  Act”  and  “General  Services”. 
A lump  fee  is  then  claimed  covering  all  of  such  services. 

We  are  all  of  the  opinion  that  the  bill  as  rendered  is  not  in 
compliance  with  s.  32(3)  of  The  Solicitors  Act,  R.S.O.  1950, 
c.  368,  in  that  in  its  present  form  it  does  not  contain  a reason- 
able statement  or  description  of  the  services  for  which  the  fee 
is  demanded.  Leave,  therefore,  ought  to  be  given  to  the 
respondent  Stark  to  deliver  a further  bill  in  extended  form  which 
will  comply  with  the  Act,  and  when  that  has  been  done  the  bill 
should  be  referred  for  taxation  to  the  Taxing  Officer  at  Toronto. 
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Thereafter,  if  necessary,  appropriate  amendments  should  be  made 
in  the  executor’s  accounts  as  filed  and  in  the  order  of  the 
learned  Surrogate  Judge. 

Upon  the  presentation  of  the  respondent  executor’s  accounts 
to  the  Surrogate  Court  Judge  it  filed  a statement  of  compen- 
sation as  follows: 


'^Joseph  E.  Atkinson  Estate 
Statement  of  Compensation 

May  8, 1948  to  April  8, 1951 

366,018.72 
23,390.28 


389,409.00 

^Tee  asked $375,000.00” 

The  fee  asked  was  the  fee  allowed  by  the  Surrogate  Judge 
and  the  appellant  challenges  the  allowance  as  being  grossly 
excessive. 

It  is  said  that  in  an  estate  of  this  nature  it  is  wrong  in 
principle  to  apply  as  a measure  of  the  compensation  an  arbitrary 
percentage  to  the  so-called  probate  value  and  that  to  do  so  is 
an  error  in  principle.  It  is  said  further  that  increasingly  in  this 
Province  a practice  has  developed  in  the  Surrogate  Courts  of 
fixing  executor’s  compensation  by  the  application,  arbitrarily 
as  it  were,  of  ‘‘customary”  percentages  to  the  probate  value  of 
the  estate  under  consideration,  and  that  the  compensation  here 
under  consideration  and  as  fixed  by  the  learned  Surrogate  Judge 
is  a glaring  example  of  the  fallacy  of  this  procedure. 

Whatever  practice,  if  any,  with  regard  to  the  application  of 
arbitrary  or  “customary”  percentages  may  have  developed,  it 
should  be  said  at  once  with  respect  to  this  instant  appeal,  as 
well  as  with  respect  to  the  compensation  of  executors  and  trustees 
generally,  that  the  guiding  principle  as  set  out  in  The  Trustee 
Act,  R.S.O.  1950,  c.  400,  itself  must  never  be  lost  sight  of  and 
that  any  practice  or  method  by  which  such  compensation  is  to 
be  determined  must  always  be  applied  with  that  statutory  pro- 
vision strictly  in  mind. 


Probate  Value 12,200,624.20 

3%  on  12,200,624.20 

Revenue  Account 

5%  on 467,805.67 
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Section  60(3)  of  The  Trustee  Act  provides  that:  “The  judge 
of  a surrogate  court,  in  passing  the  accounts  of  a trustee  or  of 
a personal  representative  or  guardian,  may  from  time  to  time 
allow  to  him  a fair  and  reasonable  allowance  for  his  care,  pains 
and  trouble,  and  his  time  expended  in  or  about  the  estate.” 

If  these  statutory  provisions  are  properly  borne  in  mind,  then 
in  many  instances  the  proper  compensation  may  well  be  reflected 
by  the  allowance  of  percentages,  but  the  particular  percentages 
applied,  or  any  percentages,  are  not  to  be  regarded  as  of  para- 
mount importance;  they  should  be  employed  only  as  a rough 
guide  to  assist  in  the  computation  of  what  may  be  considered  a 
fair  and  reasonable  allowance;  the  words  of  the  statute  override 
everything  else  and  that  fair  and  reasonable  allowance  is  for 
the  actual  “care,  pains  and  trouble,  and  time  expended”.  In 
some  estates,  indeed  perhaps  in  many,  no  fairer  method  can  be 
employed  in  estimating  compensation  than  by  the  application  of 
percentages.  In  others,  while  percentages  may  be  of  assistance, 
it  would  be  manifestly  unreasonable  to  apply  them  slavishly 
and  to  do  so  would  violate  the  true  principle  upon  which  com- 
pensation is  always  to  be  estimated. 

It  can  readily  be  recognized  that,  depending  upon  the  idiosyn- 
crasies of  the  particular  estate,  the  care,  pains  and  trouble  and 
time  expended  may  be  disproportionate  to  the  actual  size  of  the 
estate.  A small,  complex  estate  may  make  more  demands  upon 
the  trustee’s  care  and  time  and  skill  than  a much  larger  estate 
of  a simpler  nature;  conversely,  even  in  a large  estate  with  many 
complex  problems,  assessment  of  the  compensation  by  the  adop- 
tion of  what  might  be  said  to  be  “the  usual”  percentages  would 
result  in  a grossly  excessive  allowance.  With  these  principles  in 
mind,  none  of  which  is  new  but  which,  on  the  contrary,  are 
principles  that  have  been  recognized  and  applied  in  innumerable 
reported  decisions,  it  is  desirable  briefly  to  review  the  nature 
of  the  assets  of  this  estate  and  of  the  duties  in  connection  there- 
with which  fell  upon  the  executor.  All  such  matters  were  dealt 
with  most  exhaustively  in  the  evidence  taken  before  the  learned 
Senior  Master  and  were  argued  most  thoroughly  and  at  length 
before  this  Court.  To  attempt  here  to  embark  into  detail  would 
be  neither  desirable  nor  instructive. 

The  assets  of  the  estate  included  16,570  shares  of  Toronto 
Star  Limited  (the  newspaper  publishing  company)  and  of 
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Toronto  Star  Realty  Limited.  These  shares  constituted  over  80 
per  cent,  of  the  issued  shares  of  each  of  the  two  companies. 
As  at  the  date  of  death  the  estate  assets  consisted,  in  approxi- 


mate figures,  of 

Cash $ 60,000 

Dominion  of  Canada  bonds  and  war  savings 

certificates 13,000 

Miscellaneous  stocks  16,000 

Shares  in  the  two  Star  companies 10,055,000 

Life  insurance  (25  policies)  2,000,000 

Deceased’s  residence  50,000 

Miscellaneous  assets  6,000 


$12,200,000 

The  executor  in  the  main  got  in  or  realized  upon  everything 
except  the  shares  in  the  Star  companies.  It  made  investments 
of  approximately  $1,400,000.  For  probate  and  for  Ontario  and 
Dominion  succession  duty  purposes  it  was,  of  course,  necessary 
for  the  executor  to  value  all  assets,  including  the  shares  of  the 
two  Star  companies.  Valuation  of  these  shares  was  an  impor- 
tant and  difficult  duty  undertaken  by  the  executor  with  a full 
appreciation  of  the  close  scrutiny  to  which  the  valuation  would 
be  subjected  from  many  sources.  Voluminous  evidence  discloses 
that  the  duty  was  discharged  with  scrupulous  care  and  efficiency. 

I It  was  completed  in  the  main  within  three  months.  Subsequently, 
although  no  succession  duty  was  involved,  the  valuation  as  made 
by  the  executor,  although  accepted  by  the  Dominion  succession 
duty  authorities,  was  challenged  by  the  Ontario  succession  duty 
authorities.  The  executor  reconsidered  its  valuation  as  previously 
j made  and,  though  strongly  of  the  opinion  that  such  valuation 
j was  sound,  agreed  on  a compromise  figure  with  the  Ontario  suc- 
cession duties  branch.  One  share  of  each  company  was  com- 
I bined  in  a unit  of  value  and  the  executor  placed  a value  on  such 

I unit  of  $400.  The  figure  of  compromise  arrived  at  with  the 

j Ontario  succession  duties  branch  was  approximately  $600  per 
unit;  the  compromise  figure  was  then  carried  on  the  books  of 
the  executor  as  the  probate  value.  In  the  matter  of  the  succes- 
sion duties,  various  computations  or  estimates  of  duty  were  com- 
piled by  the  executor  both  on  the  basis  of  the  Star  company’s 
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shares  being  dutiable  and  of  their  being  not  dutiable.  No  claim 
for  duty  on  such  shares  was  ever  made  by  either  department, 
but  obviously  the  trustee  would  have  been  remiss  in  its  duties 
if  it  had  not  estimated  the  duties  in  preparation  for  all  contin- 
gencies and  checked  the  duties  as  ultimately  claimed.  The  exec- 
utor filed  its  own  bond  with  the  Dominion  succession  duties 
department  to  secure  those  duties  and  thereby  saved  the  estate 
an  approximate  $13,000.  All  duties  were  promptly  paid  to  avoid 
penalties  and  to  facilitate  the  passing  of  the  trustee’s  accounts 
as  a final  passing. 

In  1949  the  Ontario  Legislature  enacted  The  Charitable  Gifts 
Act,  c.  10.  The  effect  or  the  probable  effect  of  this  legislation 
upon  the  intention  of  the  testator  and  the  disposition  of  the 
estate  was  properly  a matter  of  great  concern  to  the  executor. 
Counsel  were  employed  and  consulted  and  representations  were 
made  to  the  Ontario  Government.  Some  criticism  of  the  execu- 
tor’s valuations  was  made  public  in  the  debates  on  the  bill  and 
the  trustee  very  properly  issued  a prepared  statement  justifying 
its  valuations. 

As  owner  of  the  controlling  interest  in  the  Star  companies, 
the  executor  very  properly  interested  itself  in  the  affairs  of  the 
companies,  particularly  the  financial  affairs,  and  had  many  con- 
sultations with  respect  to  company  affairs  with  the  actual  man- 
agement thereof.  Examples  were  given  in  evidence  of  the  type 
of  company  problem  and  the  matters  of  company  policy  in  which 
the  trustee  interested  itself.  Representatives  of  the  executor 
attended  shareholders’  meetings.  These  activities  on  the  part 
of  the  executor  were  both  commendable  and  desirable  and  are 
matters  which  should  take  their  proper  place  in  a consideration 
of  its  compensation.  It  must,  of  course,  be  borne  in  mind  that 
at  all  relevant  times  the  companies  enjoyed  an  experienced 
management,  well  versed  in  the  business,  a factor  to  be  given 
due  consideration  in  determining  the  role  which  the  executor 
was  called  upon  to  assume  as  the  holder  of  a majority  of  the 
shares.  For  reasons  which  appeared  proper  to  the  executor,  it 
gave  its  consent  to  the  purchase  of  an  additional  outstanding 
block  of  shares  of  the  Star  companies  and  it  was  required  to  pass 
upon  this  problem. 

Among  the  assets  were  some  25  insurance  policies  of  which 
15  were  on  the  deceased’s  life  and  5 respectively  on  the  lives  of 
his  son  and  of  his  daughter.  As  has  been  noted,  the  deceased 
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occupied  a valuable  residence  and  the  duty  devolved  upon  the 
executor  to  deal  with  this  asset  of  the  estate,  including  the  sale 
thereof. 

Again  may  it  be  said  that  no  detailed  or  exhaustive  review 
of  the  executor's  duties  is  here  attempted.  The  matters  which 
have  been  enumerated,  however,  are  those  upon  which  chief  stress 
was  laid  by  counsel  for  the  respondent  as  justifying  or  substan- 
tially justifying  the  allowance  made  to  the  executor  by  the 
learned  Surrogate  Judge.  In  this  connection,  as  illustrative  of 
the  fallacy  of  adhering  to  a fixed  percentage  of  probate  values 
in  determining  the  executor's  compensation  in  this  estate,  refer- 
ence may  well  be  made  to  the  change  in  recorded  value  of  the 
shares  in  the  Star  companies  entered  by  the  executor  in  its 
accounts  as  a result  of  the  compromise  reached  with  the  Ontario 
succession  duties  branch.  The  unit  value  of  one  share  in  each 
of  the  two  companies  as  determined  by  the  executor  and  as 
accepted  by  the  Dominion  succession  duties  authority  was  $400; 
the  above-mentioned  compromise  figure  was  $600.  Thus,  by  a 
stroke  of  the  pen,  as  it  were,  the  executor's  compensation  was 
increased  by  something  in  excess  of  $100,000. 

After  having  had  the  advantage  of  ample  evidence  and  of  able 
argument  as  to  the  duties  and  responsibilities  of  the  executor, 
and  with  great  respect  for  the  learned  Surrogate  Judge,  the 
Court  considers  that  manifest  error  in  principle  has  been  demon- 
strated in  the  method  adopted  and  the  result  arrived  at  by  him 
in  fixing  the  respondent  executor's  compensation,  and  that  a fair 
and  reasonable  allowance  to  the  executor  for  its  care,  pains  and 
trouble  and  its  time  expended  in  and  about  this  estate  is  the 
sum  of  $149,124.57,  computed  as  follows: 


Allowance 


Allow  1%  on  large  capital  receipts 
comprising  proceeds  of  insur- 
ance policies  and  the  bank 
account  


$2,103,656.89  $ 21,036.57 


Allow  2%  on  the  balance  of  capital 
receipts  


115,547.15  2,310.94 


Allow  1%  on  large  capital  dis- 
bursements comprising  succes- 
sion duty  payments,  payments 
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of  12  legacies,  none  under 
$5,000,  and  payment  to  the 

respondent  Stark  $687,282.58  $6,872.83 

Allow  2%  on  other  capital  disburse- 
ments   125,697.71  2,513.95 

Allow  5%  on  revenue  receipts 23,390.28 


$ 56,124.57 

An  additional  allowance  with  respect  to  invest- 
ments, valuations  of  Star  companies’  shares. 

Charitable  Gifts  Act  problems,  duties  dis- 
charged in  connection  with  the  Star  com- 
panies, miscellaneous  special  services  and 
handing  over  of  assets  during  a period  of 


approximately  3 years ! 93,000.00 

Total  compensation $149,124.57 


The  appeal  will,  therefore,  be  allowed  and  the  order  appealed 
from  will  be  amended  so  as  to  reflect  the  results  of  the  taxation 
of  the  respondent  Stark’s  bill  of  costs,  the  allowances  to  the 
executor  as  hereby  made  and  the  apportionment  of  the  same 
as  between  capital  and  income  and  the  various  subdivisions 
thereof  appearing  in  the  executor’s  accounts.  If  any  difficulty 
arises  concerning  such  apportionment,  a member  of  the  Court 
may  be  spoken  to.  In  all  the  circumstances  all  parties  should 
have  their  costs  out  of  the  estate,  those  of  the  respondent  exec- 
utor as  between  solicitor  and  client. 

Appeal  allowed. 

Solicitor  for  the  Public  Trustee,  appellant:  Leigh  H.  Snider, 
Toronto. 

Solicitor  for  the  executors,  respondents:  Alexander  Stark, 
Toronto. 

Solicitor  for  The  Atkinson  Charitable  Foundation:  C.  F. 

Farwell,  Toronto. 
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Dilworth  et  al,  v.  The  Town  of  Bala  and  The  Royal  Bank  of 

Canada. 

Municipal  Corporations  — Powers  — How  Exercised  — Necessity  for 

By-law  — Exceptions  to  Rule  — Municipality  Receiving  Benefit  of 

WorU  Authorized  by  Resolution  only  — Attempt  to  Evade  Payment 

on  Ground  of  Absence  of  By-law. 

Although  a municipality  can  properly  act  only  by  by-law,  the  effect  of 
the  authorities  is  that  a municipality  cannot  have  the  benefit  of  work 
and  services  performed  and  goods  supplied  or  moneys  advanced  for 
its  benefit  at  its  request,  in  accordance  with  resolutions  or  acts  of  the 
council,  without  being  responsible  for  payment  therefor,  even  in  the 
absence  of  a by-law.  McBain  v.  Township  of  Cavan  (1913),  5 O.W.N. 
544,  applied;  John  Mackay  and  Company  v.  The  City  of  Toronto, 
[1920]  A.C.  208,  affirming  43  O.L.R.  17,  distinguished;  other  authorities 
reviewed. 

An  action  for  declarations  of  invalidity  of  municipal  acts, 
and  for  an  injunction. 

2nd  to  6th  and  25th  and  26th  June  1952.  The  action  was  tried 
by  Smily  J.  without  a jury  at  Bracebridge  and  Toronto. 

H.  E.  Manning,  Q.C.,  and  R.  F.  Reid,  for  the  plaintiffs. 

E.  L.  Weaver,  Q.C.,  for  the  Town  of  Bala,  defendant. 

J.  J.  Robinette,  Q.C.,  and  W.  G.  C.  Howland,  for  The  Royal 
Bank  of  Canada,  defendant. 

3rd  July  1952.  Smily  J.: — This  action  arises  out  of  the 
installation  of  a sewage-disposal  and  water-supply  system  in 
the  town  of  Bala,  in  the  district  of  Muskoka,  and  proceedings 
and  matters  connected  therewith.  The  installation  was  under- 
taken pursuant  to  the  provisions  of  The  Public  Health  Act, 
R.S.0. 1950,  c.  306,  s.  109  (formerly  s.  104  of  R.S.0. 1937,  c.  299), 
which  reads  as  follows : 

‘T09.  (1)  Where  the  Department  reports  in  writing  that  it 
is  of  opinion  that  it  is  necessary  in  the  interest  of  the  public 
health  that  a waterworks  system  or  an  adequate  water  purifica- 
tion plant,  or  a sewer  or  a sewerage  system,  or  an  adequate 
sewage  treatment  plant  should  be  established  or  continued,  or 
that  any  existing  waterworks  system,  water  purification  plant, 
sewer  or  sewerage  system  or  sewage  treatment  plant  should  be 
improved,  extended,  enlarged,  altered,  renewed  or  replaced,  it 
shall  not  be  necessary  to  obtain  the  assent  of  the  electors  to 
any  by-law  for  incurring  a debt  for  any  such  purposes. 

“(2)  Where  the  Department  has  reported  as  provided  by 
subsection  1,  the  council  of  a municipality  shall  forthwith  pass 
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all  necessary  by-laws  for  the  establishment  of  the  works 
reported  upon,  and  the  corporation  of  the  municipality  shall 
immediately  commence  the  work  and  carry  it  to  completion 
without  unnecessary  delay. 

(3)  The  by-law  shall  not  be  finally  passed  until  the  approval 
of  the  Department  has  been  obtained  to  the  work  to  be  done  as 
hereinbefore  provided  and  shall  recite  such  approval.” 

Reports  in  writing  were  made  by  the  Department  of  Health 
under  date  of  28th  January  1950,  reading  as  follows: 

“Certificate  No.  50-E-l  Form  E. 

“THE  DEPARTMENT  OF  HEALTH 
Province  of  Ontario 
Water  Works  Order 

“It  is  hereby  Certified  that  the  Department  having  in- 
quired into,  ascertained  and  considered  the  existing  sanitary 
conditions  in  the  municipality  of  the  Town  of  Bala,  is  of  the 
opinion  that  it  is  necessary  in  the  interest  of  the  public  health 
that  a water-works  system  be  installed  in  the  said  municipality, 
and  the  council  of  the  said  municipality  shall  forthwith  pass  all 
necessary  by-laws  for  the  establishment  of  the  works  herein 
reported  upon  and  the  corporation  of  the  municipality  shall 
immediately  commence  the  work  and  carry  the  same  to  com- 
pletion without  unnecessary  delay  in  accordance  with  the  pro- 
visions of  section  104  of  The  Public  Health  Act,  R.S.O.  1937, 
c.  299.” 

“Certificate  No.  50-D-2  Form  D. 

“THE  DEPARTMENT  OF  HEALTH 
Province  of  Ontario 
Sewerage  Order 

“It  is  hereby  Certified  that  the  Department  having  in- 
quired into,  ascertained  and  considered  the  existing  sanitary 
conditions  in  the  municipality  of  the  Town  of  Bala,  is  of  the 
opinion  that  it  is  necessary  in  the  interest  of  the  public  health 
that  a sewerage  system,  including  sewers  and  sewage  disposal 
works  be  installed  in  the  said  municipality,  and  the  council  of 
the  said  municipality  shall  forthwith  pass  all  necessary  by-laws 
for  the  establishment  of  the  works  herein  reported  upon  and  the 
corporation  of  the  municipality  shall  immediately  commence 
the  work  and  carry  the  same  to  completion  without  unneces- 
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sary  delay  in  accordance  with  the  provisions  of  section  104  of 
The  Public  Health  Act,  R.S.0. 1937,  c.  299.” 

Plans  and  specifications  for  a sewage-disposal  and  water- 
supply  system  were  prepared  and  submitted  by  the  Town  to 
the  Department  and  were  duly  approved  by  it,  as  appears  by 
certificates  of  the  Department  dated  6th  May  1950. 

A by-law  was  passed  by  the  Town  to  provide  by  borrowing 
for  the  necessary  funds  to  pay  for  the  said  systems,  and  as 
provided  by  the  provisions  of  The  Ontario  Municipal  Board  Act, 
now  R.S.O.  1950,  c.  262,  s.  70,  financial  arrangements  proposed 
by  the  Town,  the  expenditure  of  the  required  money,  and  the 
by-law  providing  therefor,  were  approved  by  the  Ontario  Munic- 
ipal Board,  as  appears  by  its  order  dated  the  22nd  May  1950. 
The  said  by-law  of  the  Town  was  passed  on  the  6th  June  1950. 
The  estimated  cost  was  $85,400  for  the  water-supply  system 
and  $54,600  for  the  sewage-disposal  system.  Tenders  were  called 
for  and  contracts  were  let  for  the  said  works  in  two  parts,  one 
part  to  the  Marino  Construction  Company  and  one  part  to  the 
Malvern  Construction  Company.  The  plan  for  financing  the 
undertaking  called  for  the  sale  of  debentures,  and  it  was 
arranged  that  these  should  be  purchased  by  the  Ontario  Munic- 
ipal Improvement  Corporation.  Pending  the  issuing  of  the 
debentures,  and  construction  work  having  been  carried  on  for 
some  little  time,  for  which  it  was  necessary  to  make  payments 
to  the  contractors,  the  Town  arranged  for  a loan  from  the  Royal 
Bank  for  this  purpose.  Construction  work  continued,  moneys 
were  advanced  by  the  said  bank  and  payments  were  made  to  the 
contractors  from  time  to  time,  all  pursuant  to  resolutions  of  the 
council  of  the  Town. 

The  installation  of  the  works  did  not  meet  with  the  approval 
of  many,  and  apparently  the  majority,  of  the  residents  of  the 
said  town.  This  may  not  be  surprising  inasmuch  as  the  water- 
supply  and  sewage-disposal  system  would  not  supply  all  of  the 
residents  of  the  town,  which  had  a large  sprawling  area,  but 
only,  for  the  most  part,  the  business  section.  Presumably  as  a 
consequence,  a new  administration  was  elected  for  the  year 
1951.  Eventually,  in  May  1951,  an  action  was  commenced  by  one 
of  the  ratepayers  claiming  an  injunction  to  restrain  the  town 
from  making  any  payments  for  work  done,  services  rendered  or 
obligations  incurred  in  connection  with  the  said  system.  The 
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contractors  were  thereupon  notified  by  the  Town  that  it  would 
not  be  responsible  for  any  further  payments  on  account  of 
work  done  or  work  which  might  thereafter  be  done  by  them  in 
connection  with  the  said  system,  or  under  any  “purported” 
contract  in  connection  therewith,  until  final  adjudication  in  the 
matter  by  the  Court.  By  this  time  most  of  the  work  of  install- 
ing the  said  systems  had  been  done.  As  a result  of  this  notice 
work  was  stopped  and  the  works  have  since  remained  in  this 
uncompleted  condition. 

It  is  therefore,  I think,  most  desirable  that  judgment  should 
be  given  promptly  and  without  waiting  until  I might  have  an 
opportunity  of  discussing  therein  the  many  authorities  quoted 
by  counsel. 

Incidentally,  I might  mention  that  the  ratepayer  who  brought 
the  action  referred  to  died  before  it  came  on  for  trial  and  a new 
action  was  instituted  by  other  ratepayers,  and  this  is  the  one 
under  present  consideration. 

In  this  action  the  plaintiffs  claim: 

“(i)  A declaration  that  no  sums  of  money  are  owing  to  any 
person  in  respect  of  any  work  done  or  materials  supplied  or 
services  rendered  in  respect  of  the  said  water  and  sewer  system, 
and  that  no  valid  contracts  exist  binding  the  Defendant  Tovm 
to  proceed  therewith. 

“(ii)  A declaration  that  [a  resolution  of  the  council  of  the 
Town  engaging  the  engineers  Proctor,  Redfern  and  Laughlin  to 
make  a survey  of  the  sewage  and  water  problems  in  the  town; 
a resolution  of  the  council  approving  the  engineers’  report  and 
to  proceed  with  the  work;  a resolution  that  the  Provincial  Board 
of  Health  be  requested  to  issue  a mandatory  order  under  The 
Public  Health  Act  so  that  the  work  might  be  proceeded  with 
immediately  without  obtaining  the  vote  of  the  ratepayers  of  the 
town  qualified  to  vote  on  money  by-laws;  a resolution  accepting 
the  tenders  of  the  Malvern  Construction  Company  and  of  Marino 
Construction  Company  for  the  construction  of  the  work;  and 
resolutions  of  the  council  that  the  purchasing  of  all  necessary 
equipment  be  left  in  the  authority  of  the  engineer  subject  to  the 
approval  of  the  Municipal  Board]  were  and  are  inoperative  and 
ineffectual  to  give  rise  to  any  authority  or  obligation. 
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“(iii)  A declaration  that  no  money  is  owing  to  the  Defend- 
ant Bank  in  respect  of  the  loans  and  credits  hereinbefore 
referred  to. 

“(iv)  An  injunction  restraining  the  Town,  its  officers,  serv- 
ants and  agents  from  paying  any  sum  of  money  to  any  person 
in  respect  of  any  alleged  work  done,  services  rendered  or  obliga- 
tion incurred  in  connection  with  the  said  water  and  sewer 
system. 

“(v)  An  injunction  restraining  the  Town  from  creating  or 
issuing  any  debentures  to  pay  for  any  matter,  thing  or  service 
provided,  furnished  or  performed  in  connection  with  the  said 
water  and  sewer  system.” 

I think  the  plaintiff’s  case  is  mainly  based  on  the  fact  that 
by-laws  were  not  passed  authorizing  and  providing  for  various 
steps  and  acts  for  the  initiation  of  the  scheme  for  and  the  in- 
stallation of  the  water-supply  and  sewage-disposal  systems, 
such  as  the  employment  of  engineers  to  m^ake  a survey  and 
report  regarding  sewage-disposal  and  water-supply  problems, 
the  subsequent  employment  of  the  same  engineers  in  connection 
with  the  installation  of  the  water-supply  and  sewage-disposal 
systems,  the  entering  into  contracts  for  the  construction  of  the 
said  systems,  and  the  obtaining  of  a loan  from  the  Royal  Bank 
and  advances  from  the  bank  with  respect  to  such  loan.  Other 
matters  also  were  relied  upon,  including  the  following: 

(a)  That  the  reports  and  orders  of  the  Department  of  Health 
dated  28th  January  1950  were  ineffective  because  they  did  not 
report  on  a specific  system  and  consequently  there  was  no  com- 
pulsion on  the  Town  to  install  the  said  system  and  it  could  not 
in  fact  do  so  without  the  assent  of  the  ratepayers. 

(b)  That  the  installation  of  the  system  was  not  necessary  in 
the  interest  of  the  public  health. 

(c)  That  the  installation  of  the  system  was  brought  about 
at  the  instance  of  and  for  the  special  benefit  of  two  members  of 
the  council  then  holding  office,  to  wit,  Frew  and  Ing,  and  was 
not  undertaken  in  good  faith  and  for  a proper  public  purpose; 
that  it  was  discriminatory  and  illegal  as  against  the  majority  of 
the  ratepayers,  whose  properties  cannot  be  serviced  thereby. 

(d)  That  the  order  of  the  Ontario  Municipal  Board  approv- 
ing the  by-law  for  the  providing  for  and  expenditure  of  the 
necessary  funds  for  the  said  works  was  null  and  void  because  of 
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uncertainty  in  the  by-law  and  because  no  meeting  of  the  Board 
was  ever  held  to  consider  the  application  of  the  Town  for 
approval  of  the  undertaking  and  no  opportunity  was  given  for 
representations  respecting  the  said  scheme  at  any  public  hearing 
of  the  Board  and  no  consideration  of  objections  was  properly 
and  lawfully  given. 

(e)  That  there  was  a variation  in  the  system  subsequent  to 
the  approval  of  the  Department  of  Highways  and  without  au- 
thority. 

(f)  That  because  of  the  failure  of  the  engineers  properly  to 
design  and  of  the  contractors  properly  to  construct  the  systems 
of  waterworks,  sewers  and  sewage-disposal,  the  works  con- 
structed are  unserviceable,  cannot  operate  in  freezing  weather 
or  in  unusually  wet  weather  and  are  of  no  benefit  to  the  Town. 

I shall  deal  first  with  the  objections  other  than  the  failure  to 
pass  by-laws  as  outlined  above. 

(a)  I do  not  think  that  the  Act  requires  that  the  Depart- 
ment consider  and  report  on  a specific  system.  It  is  sufficient  if 
it  reports  that  a “a  system  should  be  established”  and  then 
subsequently  approves  the  system  which  is  planned. 

As  to  (b),  I am  of  the  opinion  on  the  evidence  of  Albert  E. 
Berry,  chief  engineer  of  the  Provincial  Department  of  Health 
and  of  Edmund  Proctor,  consulting  engineer  of  the  firm  of 
engineers  employed  by  the  Town,  that  the  installation  of  the 
said  systems  was  necessary  in  the  interest  of  the  public  health. 
I accept  the  evidence  of  both  of  these  gentlemen. 

As  to  (c) , I do  not  agree  with  the  contention  that  the  instal- 
lation of  the  system  was  brought  about  at  the  instance  of  and  for 
the  special  benefit  of  two  members  of  the  council  then  holding 
office,  to  wit,  Frew  and  Ing,  and  was  not  in  good  faith  and  for  a 
proper  public  purpose;  that  it  was  discriminatory  and  illegal  as 
against  the  majority  of  the  ratepayers  whose  properties  cannot 
be  serviced  thereby.  I am  of  the  opinion  that  the  members  of 
the  council,  including  Frew  and  Ing,  were  acting  in  good  faith 
and  that  their  actions  were  for  a proper  public  purpose.  Nor 
do  I think  that  the  scheme  could  be  considered  to  be  discrimina- 
tory and  illegal  notwithstanding  that  the  majority  of  the  rate- 
payers' properties  could  not  be  serviced.  As  members  of  the 
municipality  they  were  interested  in  and  to  some  extent  re- 
sponsible for  the  public  health  as  it  might  be  affected  by  con- 
ditions in  the  business  section. 
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As  to  (d),  without  going  into  details,  I do  not  agree  that 
there  was  uncertainty  in  the  by-law,  and  there  is  no  evidence 
that  a meeting  of  the  Board  was  not  held  but  rather,  I think,  it 
is  a proper  inference  from  the  evidence  of  Miss  Sanderson, 
secretary  of  the  Board,  that  a meeting  was  held,  also  that 
objections  raised  by  ratepayers  were  considered.  The  Board 
may  have  considered  that  as  these  objections  related  to  the 
installation  of  the  system,  whereas  the  Board  was  only  dealing 
with  the  providing  of  the  necessary  funds  and  expenditures 
therefor,  there  would  be  no  point  in  holding  a public  hearing  to 
consider  the  objections.  In  my  opinion  the  Board  was  not 
obliged  to  hold  such  hearings;  I think  that  the  word  “may”  in 
s.  69  of  The  Ontario  Municipal  Board  Act,  R.S.O.  1950,  c.  262, 
should  not  be  read  as  “shall”,  as  contended  by  counsel  for  the 
plaintiffs.  (The  section  in  the  Act  at  the  time  of  the  matters  in 
question  was  in  the  same  wording.) 

As  to  (e),  the  variation  in  the  system  was  not  a substantial 
one  and  did  not  alter  the  character  of  the  scheme.  In  the  light 
of  Mr.  Proctor’s  evidence,  it  could  not  be  said  to  be  unreason- 
able. 

As  to  (f),  in  my  view  of  the  evidence  it  has  not  been  shown 
that  the  engineers  failed  properly  to  design  and  the  contractors 
failed  properly  to  construct  the  systems  of  waterworks,  sewers 
and  sewage-disposal,  but  rather  I find  on  the  evidence  that  the 
said  systems  of  waterworks,  sewers  and  sewage-disposal  were 
properly  designed  and,  excepting  as  to  some  minor  matters 
which  could  be  readily  made  good  and  no  doubt  would  have 
been  before  the  works  had  been  fully  completed  and  accepted 
by  the  engineers,  they  were  properly  constructed. 

This  brings  me  to  what  I apprehend  to  be  the  main  ground 
of  the  plaintiffs’  claim,  namely,  the  absence  of  by-laws  as  in- 
dicated. 

I would  like  here  to  use  the  words  of  Middleton  J.  in  the  case 
of  McBain  v.  Township  of  Cavan  (1913),  5 O.W.N.  544  at  546, 
25  O.W.R.  434,  where  he  says:  “Our  Courts  have  always  refused 
to  allow  a municipality  to  set  up  the  absence  of  a seal  or  by-law 
when  the  transaction  is  an  executed  one,  and  the  municipality 
has  received  the  benefits  coming  to  it  under  the  contract.” 

There  may,  of  course,  be  some  distinction  between  the  posi- 
I tion  of  the  matter  in  that  case  and  in  the  one  at  bar  but  to  my 
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mind  there  is  none  in  principle.  Here,  of  course,  the  municipal- 
ity is  not  directly  setting  up  this  defence,  but  rather  it  is  set  up 
by  ratepayers  who,  however,  are  members  of  the  municipality 
and  with  respect  to  the  bank  stand  somewhat  in  the  position 
of  the  municipality.  Moreover,  while  the  municipality  in  its 
defence  submits  its  rights  to  the  Court,  its  position,  if  anything, 
and  certainly  on  the  trial,  was  in  support  of  the  plaintiffs’  case. 
No  doubt  the  present  administration  of  the  Town  is  in  favour 
of  the  plaintiffs’  case  and  counsel  for  the  Town  is  apparently 
not  entirely  disinterested  in  his  personal  capacity  at  least,  as 
appears  from  a letter  of  complaint  he  wrote  to  the  Ontario 
Municipal  Board  objecting  to  the  scheme  on  behalf  of  his  father- 
in-law.  I do  not  mention  this  as  affecting  the  propriety  of  his 
appearing  as  counsel  for  the  Town  in  the  matter,  but  merely 
as  supporting  the  suggestion  that  the  present  administration  of 
the  Town  is  not  adverse  to  the  claim  of  the  plaintiffs.  This,  of 
course,  is  also  supported  by  the  fact  that  in  another  action 
which  was  tried  at  the  same  time  and  wherein  the  Royal  Bank 
is  the  plaintiff  and  the  Town  is  the  defendant,  the  Town  in  its 
statement  of  defence  does  set  up  defences  with  respect  to  by-law 
312  similar  to  that  alleged  by  the  plaintiffs  in  this  action. 

Possibly  I might  mention  in  passing  that  there  was  a third 
action,  which  was  also  tried  at  the  same  time,  between  Malvern 
Construction  Company  Limited  as  plaintiff  and  the  Town  as 
defendant  with  respect  to  the  balance  of  moneys  for  services  and 
materials  furnished  by  the  plaintiff  in  the  construction  of  the 
said  system.  It  is  intended  that  these  reasons  will  cover  all  ' 
three  actions.* 

In  addition  to  the  case  mentioned,  there  are  two  other  cases 
to  which  I should  like  to  refer.  One  is  Witherspoon  v.  Township 
of  East  Williams  (1918),  44  O.L.R.  584,  47  D.L.R.  370,  a judg- 
ment of  the  Appellate  Division,  and  a distinction  between  it  and 
the  case  of  Mackay  v.  City  of  Toronto  (1918),  43  O.L.R.  17, 

43  D.L.R.  263  affirmed  suh  nom.  John  Mackay  and  Company  v. 
The  City  of  Toronto,  [1920]  A.C.  208,  48  D.L.R.  151,  [1919] 

3 W.W.R.  253,  which  is  much  relied  upon  by  the  plaintiffs, 
points  to  the  well-known  principle  that  every  case  must  be 
decided  upon  its  own  facts.  Counsel  for  the  plaintiffs  argued 
that  the  case  of  Mackay  v.  City  of  Toronto  dealt  with  an  exe- 

*Note:  Judgment  was  delivered  on  the  same  day  in  favour  of  the 
plaintiif  in  each  of  the  other  actions,.  Ed. 
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cuted  contract  and  Clute  J.  in  the  former  case  at  p.  593  points 
out  that  Riddell  J.  said  at  p.  22  in  the  Mackay  case  that  there 
was  no  executed  contract  in  the  sense  that  the  council,  knowing 
the  facts,  accepted  the  results  of  the  plaintiff’s  labours. 

Notwithstanding  what  may  appear  in  some  of  the  cases 
referred  to  by  counsel  for  the  plaintiffs,  including  Mackay  v. 
City  of  Toronto,  the  effect  of  the  authorities,  in  my  opinion,  is 
that  a municipality  cannot  have  the  benefit  of  work  and  services 
performed  and  goods  supplied  or  moneys  advanced  for  its  bene- 
fit at  its  request,  even  short  of  the  passing  of  a by-law,  but  in 
accordance  with  resolutions  or  acts  of  the  council,  as  was  the 
case  here,  without  responsibility  for  payment  therefor. 

As  was  pointed  out  by  Hagarty  C.J.  in  the  case  of  Armstrong 
V.  The  Township  of  West  Garafraxa  (1879),  44  U.C.Q.B.  515  at 
520:  “It  is  difficult  to  see  how  the  defendants  [in  the  case  at 

bar  the  Town]  can  receive  this  money  [the  bank’s]  for  a lawful 
corporate  purpose,  expend  it  on  such  purpose,  and  yet  refuse  to 
pay  it  back.” 

In  that  case  the  Township,  through  its  treasurer,  had  bor- 
rowed money  from  the  plaintiff,  giving  him  promissory  notes 
therefor.  No  by-law  was  passed  for  the  purpose  but  the  money 
was  borrowed  on  a resolution  of  the  council  which  was  not 
under  seal  and  was  expended  in  the  repair  of  certain  bridges 
belonging  to  the  defendant.  Although  the  moneys  expended 
were  said  to  be  for  ordinary  expenditure,  I think  the  case  does 
not  differ  materially  from  the  case  at  bar.  The  moneys  of  the 
Royal  Bank  were  expended  for  a lawful  corporate  purpose, 
namely,  the  construction  of  the  water  and  sewer  system  in 
accordance  with  the  reports  or  orders  of  the  Department  of 
Health. 

Reference  might  also  be  made  to  the  case  of  Campbell  v. 
Community  General  Hospital  Almshouse  (1910),  20  O.L.R.  467, 
as  to  the  matter  of  the  work  not  having  been  fully  completed. 
Chancellor  Boyd  said  at  p.  474:  “Complete  execution  of  the 
contract  is  not  essential  where  there  is  actual  part  performance, 
and  the  completion  of  the  work  has  been  prevented  by  the  act 
of  the  corporation.” 

And  see  the  case  of  Donovan  v.  City  of  Belleville,  [1931] 
O.R.  731  at  736,  [1931]  4 D.L.R.  268,  where  Grant  J.  says: 
“ . . . the  present  case  is  not  to  be  confused  with  the  line  of 


712  Ontario  Reports.  [1952] 

cases  in  which  the  alleged  contract  has  been  wholly  executed 
on  one  side  and  the  corporation  is  precluded  by  its  conduct  from 
denying  its  obligation.’' 

I refer  also  to  the  case  of  County  of  Holton  v.  Township  of 
Trafalgar,  61  O.L.R.  45  at  54,  [1927]  4 D.L.R.  134,  a judgment 
of  Grant  J. 

There  are  also  other  cases  which  hold  that  a by-law  is  not 
necessary  when  the  municipality  is  under  a statutory  duty  to 
perform  the  work,  such  as  Armstrong  v.  The  Township  of  West 
Garafraxa,  supra,  at  p.  522;  Pratt  v.  The  City  of  Stratford 
(1887),  14  O.R.  260,  affirmed  16  O.A.R.  5;  Taylor  v.  Gage  (1913), 
30  O.L.R.  75  at  82,  16  D.L.R.  686;  Witherspoon  v.  Township  of 
East  Williams,  supra. 

There  was  here,  of  course,  the  duty  of  the  Town  to  construct 
this  system  in  view  of  the  report  of  the  Department  of 
Health  above  referred  to,  and  while,  of  course,  it  was  also  the 
Town’s  duty  to  pass  necessary  by-laws,  failure  to  do  so  does  not 
take  away  its  other  duty. 


I 


I should  like  to  discuss  further  the  authorities  referred  to 
by  counsel  for  the  plaintiffs  in  his  excellent  and  comprehensive 
argument  but  these  would  be  more  of  academic  than  of  practical 
value.  I am,  therefore,  of  the  opinion  that  the  plaintiffs  are  not 
entitled  to  the  relief  claimed  and  their  action  must  fail.  It  will 
therefore  be  dismissed  with  costs  as  against  the  Royal  Bank  of 
Canada,  but  in  view  of  my  previous  comments  I do  not  order 
costs  in  favour  of  the  municipality.  For  the  reasons  indicated 
in  such  comments,  this  probably  is  not  contrary  to  the  wishes  of 
the  municipality. 

I have  not  made  any  reference  to  the  morals  of  the  case, 
that  is,  the  action  of  the  members  of  the  municipality  or  some 
of  them,  and  I suppose  one  might  say,  having  regard  to  the 
election  of  a new  administration  previously  mentioned,  the 
majority  of  the  ratepayers,  in  taking  the  stand  they  have, 
namely,  that  the  moneys  borrowed  in  good  faith  from  the  bank 
to  pay  for,  and  which  were  used  in  paying  for,  the  construction 
of  this  water  and  sewage  system,  should  not  be  repaid  to  the 
bank.  I quite  appreciate  that  it  should  be  recognized  from  the 
provisions  of  The  Municipal  Act  that  a municipality  must 
exercise  its  powers  by  a by-law,  and  that  ratepayers  are  entitled 
to  be  safeguarded  against  hasty  and  possibly  improper  and  un- 
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authorized  acts  of  the  administration  or  officers  of  the  munic- 
ipality, but  that  is  not  the  situation  here,  but  rather,  as  in  the 
I case  of  The  Statute  of  Frauds,  where  the  law  does  not  permit  a 
I fraud  to  be  perpetrated  under  the  protection  of  the  statute,  the 
I law,  in  my  opinion,  also  does  not  permit  a law  or  statute  which 
I was  enacted  for  a desirable  purpose  to  be  used  for  unfair  or 
inequitable  and  undesirable  ends,  or  possibly  I should  say  that 
equity  does  not  permit  such  a course. 

Possibly  in  fairness  I should  say  that  I think  the  majority  of 
ratepayers  were  fearful  that  they  would  be  called  upon  to  pay 
for  this  system  although  they  did  not  receive  any  benefit  there- 
from, that  is,  so  far  as  their  properties  being  serviced  thereby. 
However,  it  was  always  the  intention  that  those  whose  prop- 
erties were  being  serviced  would  pay  for  the  system  for 
the  most  part,  and  steps  were  being  taken  to  provide  for  this.  If 
there  were  other  objections,  the  ratepayers  should  not  have 
: allowed  the  construction  of  the  system  to  have  proceeded  almost 
I up  to  the  point  of  completion  if  any  such  action  as  this  were 
j contemplated. 

I Action  dismissed. 

Solicitors  for  the  plaintiffs:  Manning,  Mortimer  d Kennedy, 
j Toronto. 

I Solicitors  for  the  Town  of  Bala,  defendant:  Hossack,  Wilson 
! d Weaver,  Toronto. 

I Solicitors  for  The  Royal  Bank  of  Canada,  defendant: 

I McMillan,  Binch,  Wilkinson,  Stuart,  Berry  d Wright,  Toronto. 

I 


I 

I 
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[COURT  OF  APPEAL.] 

Crawford  v*  Kingston  and  Johnston. 

Bailment  — Essential  Nature  of  Transaction  — Distinction  from  Sale 

— • Whether  Title  Passes  — Delivery  of  Chattel  with  Agreement  to 

Return  Equivalent  — No  Bailment  unless  Identical  Chattel  to  be 

Returned. 

The  essential  difference  between  bailment  and  sale  is  in  the  locus  of 
the  title.  If  the  original  chattel  delivered  is  to  be  returned  in  the 
same  or  an  altered  form  title  does  not  pass  and  the  transaction 
constitutes  a bailment  with  the  title  in  the  bailor.  But  if  the  con- 
tract between  the  parties  does  not  require  the  party  receiving  the 
chattel  to  return  it  in  its  original  or  an  altered  form,  but  permits 
him  to  return  an  equivalent  in  money  or  some  other  valuable  com- 
modity, there  is  a sale  and  the  title  passes  to  the  person  receiving 
the  chattel.  The  South  Australian  Insurance  Company  v.  Randell 
et  al.  (1869),  L.R.  3 P.C.  101,  applied;  Carpenter  v.  Griffin  and 
Spencer  (1841),  9 Pai.  Ch.  310;  Reed  v.  Abbey  (1873),  2 N.Y.  Supr. 
Ct.  Repts  (T.  & C.)  381;  Oliver  v.  Newhouse  (1883),  8 O.A.R.  122, 
discussed;  Busse  v.  Edmonton  Grain  d Hay  Company  Limited 
(1932),  26  Alta.  L.R.  83,  distinguished. 

An  appeal  by  the  defendant  Johnston  from  the  judgment  of 
Reynolds  Co.  Ct.  J.,  of  the  County  Court  of  the  County  of 
Frontenac,  awarding  the  plaintiff  damages  of  $1,468  and  costs 
against  the  appellant  and  dismissing  the  action  with  costs  as 
against  the  defendant  Kingston. 

4th  June  1952.  The  appeal  was  heard  by  Laidlaw^  Roach 
and  J.  K.  Mackay  JJ. A. 

H.  F.  Parkinson y Q.C.,  for  the  defendant  Johnston,  appellant: 
The  sole  question  in  this  appeal  is  whether  the  transaction  be- 
tween the  parties  was  a bailment  or  a sale  of  the  cattle.  The 
learned  trial  judge  was  correct  in  fact  but  wrong  in  law. 

The  transaction  was  not  a bailment  because  there  was  no 
obligation  on  Murray  to  restore  the  stock  in  the  same  or  an 
altered  form.  There  could  be  no  bailment  of  the  substituted 
cows  or  of  the  calves,  because  there  was  never  any  delivery  of 
them  by  the  plaintiff:  Goodeve  on  Personal  Property,  9th  ed. 

1949,  p.  47;  8 Corpus  Juris  Secundum,  1938,  p.  227;  The  South 
Australian  Insurance  Company  v.  Randell  et  al.  (1869),  L.R.  3 
P.C.  101;  Carpenter  v.  Griffin  and  Spencer  (1841),  9 Pai.  Ch. 
310,  37  Am.  Dec.  396;  Oliver  v.  Newhouse  (1883),  8 O.A.R.  122; 
Reed  v.  Abbey  (1873),  2 N.Y.  Supr.  Ct.  Repts.  (T.  & C.)  381; 
Roeser  & Pendleton  Inc.  v.  Overlees  et  al.  (1931),  34  S.W.  (2d) 
906;  Keystone  Pipe  & Supply  Co.  of  Texas  v.  Herbert  Oil  Cor- 
poration (1933),  62  S.W.  (2d)  606;  Ross  v.  H.  Michaelyan,  Inc. 
(1932),  57  F.  (2d)  674.  Where  the  obligation  is  merely  to 
return  a similar  quantity  at  the  end  of  a stated  period  the  trans- 
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action  is  a sale  and  not  a bailment.  If  a cow  had  died  in 
Murray’s  possession,  without  negligence  on  his  part,  he  would 
have  been  under  no  obligation  to  replace  it  if  the  transaction 
had  been  a bailment,  but  the  plaintiff  insisted  throughout  on  the 
return  of  fourteen  cows. 

The  cow  that  was  bought  by  the  plaintiff  in  1945  was  left  by 
him  in  Murray’s  possession.  The  calves  and  heifers,  although 
they  were  to  go  to  the  plaintiff  under  the  agreement,  were 
never  out  of  Murray’s  possession.  Although  there  was  a sale 
to  the  plaintiff  in  1945  there  was  no  change  of  possession  and 
no  bill  of  sale  was  registered,  and  the  transaction  is  therefore 
void  as  against  a chattel  mortgagee:  The  Bills  of  Sale  and 

Chattel  Mortgages  Act,  R.S.0. 1950,  c.  36,  s.  8. 

Finally,  the  plaintiff  could  not  assert  title,  as  against  a 
chattel  mortgagee,  in  any  but  the  original  five  cows,  since  there 
was  no  appropriation  of  any  particular  cows  to  the  contract: 
The  Sale  of  Goods  Act,  R.S.0. 1950,  c.  345,  s.  19. 

E.  Guss  Porter j for  the  plaintiff,  respondent:  There  was 

never  any  question  at  the  trial  as  to  the  ownership  of  the  cattle. 
[Laidlaw  J.  a.  : If  the  law  is  that  Murray  became  the  owner  of 
the  cattle,  that  is  an  end  of  your  case.]  Murray  had  no  power 
to  sell  without  our  permission,  and  if  he  did  sell  without  that 
permission  it  was  a breach  of  the  agreement.  [Mackay  J.A.: 
All  that  Murray  was  required  to  do  on  the  final  adjustment  was 
to  deliver  fourteen  cows.]  No,  we  were  to  get  back  the  original 
cows  if  they  were  still  living.  Murray  could  exchange  one  of 
the  cows,  but  only  if  we  gave  our  permission.  [Mackay  J.A.: 
Notwithstanding  that,  Murray  did  sell  some  cows,  and  you  made 
no  objection.] 

[Laidlaw  J.A.:  What  have  you  to  say  about  the  effect  of 

s.  8 of  The  Bills  of  Sale  and  Chattel  Mortgages  Act?]  Murray’s 
possession  was  our  possession. 

I submit  that  the  transaction  was  simply  a bailment,  and  I 
rely  on:  Re  Alcoch  Ingram  & Co.  Limited j 53  O.L.R.  422, 
[1924]  1 D.L.R.  388,  4 C.B.R.  157;  Busse  v.  Edmonton  Grain  d 
Hay  Company  Limited,  26  Alta.  L.R.  83,  [1932]  1 W.W.R.  296, 
[1932]  1 D.L.R.  744;  Stewart  v.  Sculthorp  (1894),  25  O.R.  544; 
Langley  v.  Kahnert  (1905) , 36  S.C.R.  397. 

H.  F.  Parkinson,  Q.C.,  in  reply. 

Cur.  adv.  vult. 
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29th  July  1952.  The  judgment  of  the  Court  was  delivered  by 

J.  K.  Mackay  J.A.: — This  is  an  appeal  from  the  judgment  of 
His  Honour  Judge  J.  C.  Reynolds,  of  the  County  Court  of  the 
County  of  Frontenac,  dated  the  3rd  December  1951,  whereby 
he  ordered  and  adjudged  that  the  plaintiff  recover  damages 
of  $1,468  and  costs  against  the  defendant  George  A.  Johnston 
and  dismissed  the  action  with  costs  against  the  defendant 
Gordon  W.  Kingston. 

In  the  summer  of  1944  the  plaintiff  entered  into  a verbal 
agreement  with  his  brother-in-law,  one  Frank  Murray,  whereby 
the  plaintiff  and  Murray  agreed  that  Murray  would  keep  and 
care  for  two  cows  belonging  to  the  plaintiff  from  which  cows  in 
a period  of  three  years  Murray  was  to  raise  two  heifers  and  at 
the  end  of  three  years  the  plaintiff  was  to  have  returned  to  him 
the  two  cows  and  the  two  heifers.  It  was  further  agreed  that 
Murray  was  to  retain  as  his  own  any  income  he  made  from  the 
cattle  during  those  three  years. 

In  1945  the  plaintiff  purchased  from  Murray  one  cow  but 
did  not  take  possession  of  it,  leaving  it  with  Murray  for  pastur- 
age. In  1946  the  plaintiff  brought  an  additional  two  cows  to 
Murray  and  these  three  cows  were  then  placed  under  the  same 
arrangement  as  that  of  1944. 

The  plaintiff  and  Murray  further  agreed  that  the  arrange- 
ment entered  into  in  1944  should  be  extended  from  1947  for 
another  three  years  with  respect  to  the  original  two  cattle  and 
their  two  heifers. 

There  should  have  been  returned  to  plaintiff  in  1947  four 
cows  and  in  1950  eight  cows  in  respect  of  the  1944  arrange- 
ment and  in  1949  six  cows  in  respect  of  the  1946  arrange- 
ment, making  fourteen  in  all.  As  a matter  of  fact  there  were 
only  seven  cows  and  two  calves  seized  by  the  defendant 
Johnston. 

The  plaintiff  further  agreed  with  Murray  that  Murray  could 
from  time  to  time  sell  and  replace  any  of  the  cows  so  long 
as  there  was  returned  to  the  plaintiff  the  number  of  cattle 
originally  agreed  upon  and  in  fact  Murray  did,  during  a period 
of  six  years,  sell  and  replace  some  of  the  cows  and  this  was 
done  with  the  knowledge  and  concurrence  of  the  plaintiff. 

On  19th  September  1949  Murray  gave  to  the  defendant 
Gordon  William  Kingston  a mortgage  on  various  chattels 
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including  nine  milch  cows,  five  yearling  heifers  and  seven 
calves,  which  chattel  mortgage  on  the  27th  September  1949  was 
assigned  by  the  defendant  Kingston  to  Traders  Finance  Cor- 
poration Limited. 

On  8th  May  1951  the  defendant  George  A.  Johnston  acting 
in  his  capacity  as  a bailiff  and  by  virtue  of  a warrant  signed  by 
Traders  Finance  Corporation  Limited,  seized  all  the  cattle  on 
Murray’s  farm,  sold  them  at  public  auction  and  applied  the 
proceeds  ($1,468)  to  the  debt  due  by  Murray  under  the  chattel 
mortgage.  It  appearing  at  the  conclusion  of  the  hearing  before 
the  learned  trial  judge  that  the  defendant  Kingston  had  no  part 
in  the  seizure  or  sale  of  the  cattle,  the  action  against  him  was 
dismissed  with  costs. 

The  substantial  question  for  determination  is  whether  the 
transaction  was  a bailment  or  a sale — whether  Murray  was  the 
beneficial  owner  of  the  stock  or  merely  had  possession  as  bailee 
whilst  the  property  remained  in  the  plaintiff. 

We  are  respectfully  of  opinion  that  Murray  was  the  bene- 
ficial owner. 

Whenever  there  is  a delivery  of  property  on  a contract  for 
an  equivalent  in  money  or  some  other  valuable  commodity,  and 
not  for  the  return  of  the  identical  subject-matter  in  its  original 
or  altered  form,  this  is  a transfer  of  property  for  value — it  is  a 
sale  and  not  a bailment:  The  South  Australian  Insurance 

Company  et  al.  v.  Randell  (1869) , L.R.  3 P.C.  101. 

When  the  original  chattel  delivered  is  to  be  returned  in  the 
same  or  an  altered  form  the  title  does  not  pass  but  the  trans- 
action constitutes  a bailment  with  the  title  in  the  bailor,  but  if 
the  transaction  as  made  by  the  contract  between  the  parties 
does  not  require  the  party  receiving  the  chattel  to  return  it  in 
its  original  or  an  altered  form  but  permits  the  possessor  to  return 
another  chattel  of  equal  value  or  to  pay  the  money  value  thereof, 
the  relation  of  vendor  and  purchaser  is  created  and  the  title  to 
the  property  passes  to  him  and  is  in  him. 

The  essential  difference  between  bailment  and  sale  is  the 
locus  of  the  title.  In  the  instant  case  Murray,  under  the  con- 
tract, was  required  to  return  a certain  number  of  cattle  to  the 
plaintiff.  From  1944  Murray  was  at  liberty  to  sell  or  dispose  of 
any  or  all  of  the  stock  and  to  make  a profit  by  means  of  increase 
in  the  stock  or  otherwise.  If  the  animals  were  destroyed  by 
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fire  or  killed  by  lightning,  would  it  be  any  answer  for  Murray  to 
say  to  the  plaintiff  when,  under  the  terms  of  the  contract, 
demand  was  made  for  the  return  of  the  required  number  of 
cattle,  “They  were  all  destroyed  by  fire  or  killed  by  lightning”? 
The  plaintiff  would  in  all  probability  reply:  “The  stock  was 

delivered  to  you  to  be  used  as  you  saw  fit  for  your  own  use  and 
benefit.  You  acquired  absolute  and  complete  dominion  over 
them  and  you  must  therefore  bear  the  loss.” 

We  are  respectfully  of  opinion  that  even  if  there  should  be 
one  or  more  of  the  original  cattle  in  the  herd  of  Murray 
(which  was  not  established  at  trial)  there  would  be  no  substan- 
tial, if  any,  difference  in  law.  It  is  not  upon  the  exercise  of 
dominion,  not  subject  to  control,  but  upon  the  fact  of  having 
such  dominion  that  beneficial  ownership  depends.  Murray,  hav- 
ing such  dominion  in  the  property  of  the  cattle,  was  not  bound 
to  exercise  it  in  any  particular  way  or  at  any  particular  time, 
but  his  having  had  such  power  to  use  the  stock  as  his  own  and 
for  his  own  purposes  and  profit  is  wholly  irreconcilable  with  the 
notion  of  holding  such  stock  as  bailee  rather  than  that  of  bene- 
ficial ownership. 

Counsel  for  the  appellant  cited  the  American  case  of 
Carpenter  v.  Griffin  and  Spencer  (1841),  9 Pai.  Ch.  310  at  313, 
37  Am.  Dec.  396,  from  which  I quote : 

“Contracts  of  this  kind  were  very  common  in  Scotland  pre- 
vious to  the  commencement  of  the  present  century.  Lessors  of 
real  estate  there,  the  better  to  enable  their  tenants  to  cultivate 
and  carry  on  the  farms  leased  to  them  for  a term  of  years,  were 
in  the  habit  of  delivering  to  the  tenant,  at  the  commencement 
of  the  term,  grain  for  seed,  cattle  to  stock  the  farm,  and  imple- 
ments of  husbandry;  under  a stipulation  in  the  lease  that  the 
like  property,  in  quantity  and  quality,  should  be  returned  by 
the  tenant  at  the  expiration  of  the  lease.  And  the  property 
thus  let  with  the  farm  was  in  the  language  of  the  country  called 
steelbow  goods.  (See  2 Bell’s  Law  Diet.,  art. ' Steelbow  Goods; 
Ersk.  Inst.  B.  2,  tit.  6,  §12.)  In  relation  to  goods  thus  let  with  the 
farm,  it  has  been  held  that  whether  they  be  grain  which  is 
necessarily  consumed  in  the  using,  or  cattle  or  implements  of 
husbandry  which  are  not  usually  considered  as  fungibles,  they 
are  the  goods  of  the  tenant,  and  may  be  attached  and  sold  for 
the  payment  of  his  debts.  . . . And  Lord  Stair,  in  speaking  of 
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contracts  of  mutuum,  that  is,  the  delivery  of  property  to  be 
restored  in  the  same  kind  and  quality  but  not  in  the  same 
property  specifically,  says:  1 have  no  doubt  but  oxen,  kine, 

and  sheep  are  mutuable;  as  is  ordinary  in  steelbow  goods,  which 
are  delivered  to  the  tenant  of  the  land  for  the  like  number  and 
kind  at  his  removal.’  (Stair’s  Inst.  Book  1,  tit.  11,  §4.)  ” 

In  Oliver  v.  Newhouse  (1883),  8 O.A.R.  122  at  127,  Spragge 
C.J.O.  referred  to  this  American  case  in  these  words: 

“The  question  has  been  more  discussed  in  the  American 
Courts  than  in  England;  those  Courts,  however,  basing  their 
decision  mainly  upon  the  law  stated  by  Sir  William  Jones,  called 
in  Paige’s  Reports,  (9  Paige  314n.,)  The  great  oracle  of  the  law 
of  bailments,’  and  who  is  quoted  as  authority  in  all,  or  nearly 
all,  of  the  cases  upon  the  subject.  The  note  to  which  I have 
referred  is  to  the  case  of  Carpenter  v.  Griffin,  9 Paige,  where 
a farm  was  let  together  with  cows  and  sheep  then  upon  it,  the 
lease  containing  this  clause:  ‘Cows  of  equal  age  and  quality  to 
be  returned  at  the  end  of  the  said  term,  and  also  the  sheep.’  The 
cows  were  seized  in  execution  by  a creditor  of  the  lessee,  during 
the  term.  Chancellor  Walworth  held  the  case  not  distinguish- 
able from  Hurd  v.  West,  in  the  Supreme  Court  of  New  York,  7 
Cowen  752,  and  added  his  own  opinion  thus:  ‘Applying  the 

well-established  principles  of  law  to  the  written  contract  be- 
tween the  landlord  and  his  tenant  in  this  case,  I am  bound  to 
decide  that  the  legal  title  to  the  cows  and  sheep  put  on  the  farm 
at  the  commencement  of  the  term  passed  to  the  tenant,  so  as 
to  give  him  the  right  to  dispose  of  them,  and  to  subject  them  to 
seizure  and  sale  for  his  debts’  ...  ‘it  is  unquestionably  com- 
petent for  the  landlord  in  cases  of  this  description  to  make  a 
contract  which  will  secure  to  him  an  equitable  lien  upon  the 
property  put  upon  the  farm  for  the  use  of  the  tenant,  or  on  the 
proceeds  thereof,  so  far  as  the  same  be  traced  and  identified;’ 
but  in  the  absence  of  any  stipulation  on  the  subject,  it  would 
seem  to  be  the  law  that  the  property  passes  to  the  tenant.” 
Spragge  C.J.O.  goes  on  to  say  that  it  is  on  the  principle 
expressed  by  Sir  William  Jones  and  followed  in  American 
Courts  that  cases  in  Ontario  are  decided : 

“The  cases  of  South  Australian  Ins.  Co.  v.  Randell,  L.R.  3 
P.C.  101,  and  Holme  v.  BrunsJdll,  3 Q.B.D.  495,  are  decisions  in 
the  English  Courts  in  the  same  direction  as  Hurd  v.  West  and 
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Carpenter  v.  Griffin,  in  the  American  Courts,  to  which  I have 
referred.” 

Carpenter  v.  Griffin  and  Spencer,  supra,  was  approved  and 
followed  in  Reed  v.  Abbey  (1873),  2 N.Y.  Supr.  Ct.  Repts.  (T. 
& C.)  381,  a similar  case  in  which  it  was  held  that  where  sheep 
were  delivered  in  July  1869,  to  be  returned  in  September  1871 
“in  as  good  condition  and  age  as  when  taken”  the  transaction 
was  a sale  and  not  a bailment. 

Mr.  Porter  places  reliance  on  Busse  v.  Edmonton  Grain 
& Hay  Company  Limited,  26  Alta.  L.R.  83,  [1932]  1 W.W.R. 
296,  [1932]  1 D.L.R.  744,  a judgment  of  the  Court  of  Appeal  of 
Alberta.  In  that  case  the  plaintiff,  having  stored  grain  with  the 
defendant  company  and  procured  a receipt  therefor,  later  agreed 
to  sell  it  to  the  defendant  at  a defined  price  less  freight  and 
charges  at  any  date  he,  the  vendor,  elected  to  sell.  The  grain 
having  been  kept  separate,  some  of  it  was  used  by  the  defend- 
ant for  its  own  purposes  and  the  remainder  was  destroyed  by 
fire.  After  the  fire  the  defendant  collected  the  insurance  there- 
on. It  was  held  that  the  property  had  not  passed  to  the  defend- 
ant, the  defendant  having  no  right  to  deal  with  the  grain  except 
under  the  contract  and  being  bound  to  insure  it  at  the  expense 
of  the  plaintiff.  The  plaintiff  was  entitled  to  recover  the  insur- 
ance money  and  the  value  of  the  grain  converted  by  the 
defendant. 

We  are  respectfully  of  opinion  that  Busse  v.  Edmonton  Grain 
d Hay  Company  Limited  differs  in  several  material  respects 
from  the  case  at  bar  and  is  clearly  distinguishable. 

In  the  Alberta  case  the  defendant  admitted  that  it  had 
received  1,446  bushels  of  barley  from  the  plaintiff  and  issued 
in  respect  thereof  to  the  plaintiff  a certain  storage  receipt 
under  the  provisions  of  The  Canada  Grain  Act.  The  defend- 
ant’s agreement  thereunder  was  to  return  to  the  plaintiff  upon 
payment  of  the  defendant’s  charges  the  said  quantity,  grade  and 
kind  of  grain.  The  Canada  Grain  Act,  the  provisions  of  which 
it  was  alleged  formed  part  of  the  contract,  constitutes  such  a 
transaction  a bailment  and  not  a sale. 

The  defendant  in  the  Alberta  case  had  no  right  to  deal  with 
the  grain  otherwise  than  in  accordance  with  the  contract.  It, 
the  grain,  was  placed  with  the  defendant  for  storage  and  stor- 
age only.  The  defendant  was  bound  at  all  times  to  deliver  it  or 
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its  equivalent  in  quantity  and  quality  whenever  required  by  the 
plaintiff.  It  had  no  right  to  treat  it  as  the  defendant  saw  fit 
and,  most  significant  of  all,  the  cost  of  insurance  was  to  be 
borne  by  the  plaintiff,  indicating  the  intention  that  the  insur- 
ance should  be  for  the  benefit  of  the  plaintiff.  There  was  no 
admixture  of  grain  so  as  to  lose  its  identity.  The  major  part  of 
the  grain  was  left  in  a separate  bin  and  remained  there  until 
the  fire.  What  had  been  taken  out  by  the  defendant  was  wrong- 
fully taken,  and  by  so  doing  the  defendant  rendered  itself  liable 
for  conversion. 

By  the  application  of  what  are  conceived  to  be  well- 
established  principles  of  law  to  the  facts  as  found  by  the  learned 
trial  judge,  the  Court  is  bound  to  find  that  the  legal  title  passed 
to  Murray  so  as  to  give  him  the  right  to  dispose  of  the  cattle 
and  to  subject  them  to  seizure  and  sale  for  his  debts. 

Counsel  for  the  appellant  argued  with  much  vigour  that 
Murray’s  sale  of  one  cow  in  1945  was  “not  accompanied  by 
actual  and  continued  change  of  possession”  and  as  such  was 
void  as  against  the  chattel  mortgagee  by  reason  of  s.  8 of  The 
Bills  of  Sale  and  Chattel  Mortgages  Act,  R.S.O.  1950,  c.  36.  Al- 
though this  argument  seems  to  be  well  founded,  in  view  of  the 
foregoing  reasons  it  is  unnecessary  to  decide  the  point. 

The  appeal  therefore  should  be  allowed  with  costs  and  the 
action  dismissed  with  costs. 

Appeal  allowed  with  costs  and  action  dismissed  with  costs. 

Solicitors  for  the  defendant  Johnston,  appellant : Cartivright 
d Cartwright,  Kingston. 

Solicitor  for  the  plaintiff,  respondent:  E.  Guss  Porter, 

Belleville. 

Solicitor  for  the  defendant  Kingston:  J.  K.  Pearce,  Napanee. 
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[WELLS  J.] 

Re  Legge. 

Immigration — Deportation  Proceedings — Validity — Deportation  for  Non- 
compliance  with  Order  in  Council  Made  after  Immigrant’s  Entry — 
The  Immigration  Act,  R.S.C.  1927,  c.  93,  ss.  2(1),  3(i),  23,  38,  40,  42, 
as  amended  by  1937,  c.  34,  s.  12. 

An  immigrant  who  has  been  granted  a valid  landing  in  Canada  cannot 
afterwards  be  deported  merely  on  the  ground  that  he  does  not  comply 
with  the  provisions  of  an  order  in  council  made  after  his  entry.  If, 
therefore,  a landing  has  been  granted  and  it  is  subsequently  sought 
to  deport  the  immigrant,  the  question  to  be  investigated  must  be 
whether  or  not  the  landing  was  properly  granted,  or,  in  other  words, 
whether  or  not  the  immigrant  was  a prohibited  person  under  the  law 
in  force  at  the  time  of  his  entry.  There  is  no  authority  for  a depart- 
mental cancellation  of  the  landing,  and  a contention  thereafter  that 
the  immigrant,  not  having  been  granted  a landing,  remains  in  Canada 
in  violation  of  the  law  subsequently  made.  If  it  appears  that  a board 
of  inquiry,  in  such  circumstances,  has  inquired  only  into  the  question 
whether  the  person  sought  to  be  deported  complies  with  the  law  in 
force  at  the  time  of  the  investigation,  and  makes  no  investigation  of 
his  right  to  land  at  the  time  when  he  in  fact  did  so,  the  deportation 
order  consequent  upon  the  findings  of  the  board  of  inquiry  is  invalid 
and  the  proposed  deportee  is  entitled  to  be  discharged  under  s.  23  of 
The  Immigration  Act. 

An  application,  on  return  to  a writ  of  habeas  corpus,  for 
discharge  from  custody. 


2nd  May  1952.  The  application  was  heard  by  Wells  J.  in 
chambers  at  Toronto. 

C.  L.  Dubin,  Q.C.,  for  the  applicant. 

J.  J.  Robinette,  Q.C.,  for  the  Minister  of  Citizenship  and  Im- 
migration, contra. 


31st  July  1952.  Wells  J.: — This  is  an  application,  on  return 
to  a writ  of  habeas  corpus  with  certiorari  in  aid,  for  the  dis- 
charge of  one  Francis  Rupert  Legge,  against  whom  an  order 
was  made  on  the  6th  June  1951,  directing  that  he  be  deported 
from  Canada  in  the  following  terms: 

“This  is  to  Certify  that  Francis  R.  Legge  of  Jamaica,  B.W.I. 
has  this  day  been  examined  by  T.G.S.  (Officer  acting  as  a Board 
of  Inquiry  authorized  under  Section  22,  s.s.  2,  of  the  Immigration 
Act), 

at  14  Fifth  Street,  Chatham,  Ontario,  (a  place  in  Canada  not  a 
Port  of  Entry)  And  has  been  ordered  deported  for  the  following 
reasons : 

“That  you  are  not  a Canadian  citizen  or  a person  having 
Canadian  domicile,  and  that  you  remained  in  Canada  contrary 
to  the  provisions  of  the  Immigration  Act,  inasmuch  as  you  are 
a prohibited  person  under  Section  3,  s.s.  (1)  of  the  said  Act 
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being  unable  to  fulfill,  meet  or  comply  with  the  conditions  and 
requirements  of  Order-in-Council  P.C.  2856,  dated  June  9th, 
1950,  which  is  now  in  force, 

“and  the  said  Francis  R.  Legge  is  hereby  ordered  to  be  de- 
tained and  deported  to  the  place  whence  he  came  to  Canada  or  to 
the  country  of  his  birth  or  citizenship.  Such  conveyance  shall  be 
by  the  transportation  company  which  brought  the  said  Francis 
R.  Legge  to  Canada.” 

The  application  before  me  is  made  pursuant  to  the  statute 
assented  to  on  the  15th  August  1866,  passed  at  the  fifth  session 
of  the  eighth  Parliament  of  Canada,  and  being  c.  45  of  the 
statutes  of  Canada,  29-30  Viet. 

The  section  governing  the  duty  of  a Court  in  considering 
the  effectiveness  of  the  order  against  which  the  writ  is  sought 
is  s.  5 of  the  statute,  and  is  as  follows: 

“In  all  cases,  in  which  a writ  of  Habeas  Corpus  issued  under 
the  authority  of  this  Act  or  of  the  said  Act  of  the  thirty-first 
year  of  the  reign  of  King  Charles  the  Second,  or  otherwise, 
it  shall  and  may  be  lawful  for  the  judge  or  court  ordering  the 
issuing  of  such  writ  or  for  the  judge  before  whom  such  writ 
shall  be  returnable,  either  in  term  time  or  vacation,  to  direct 
the  issuing  of  a writ  of  certiorari  out  of  the  court  from  which 
such  writ  of  Habeas  Corpus  shall  have  issued,  directed  to  the 
person  or  persons  by  whom  or  by  whose  authority  any  such 
person  shall  be  confined  or  restrained  of  his  or  her  liberty,  or 
other  person  having  the  custody  or  control  thereof,  requiring 
him  to  certify  and  return  to  any  Judge  in  Chambers  or  to  the 
Court  as  by  the  said  writ  shall  be  provided,  all  and  singular 
the  evidence,  depositions,  convictions,  and  all  proceedings  had 
or  taken,  touching  or  concerning  such  confinement  or  restraint 
of  liberty,  to  the  end  that  the  same  may  be  viewed  and  con- 
sidered by  such  judge  or  court,  and  to  the  end  that  the  sufficiency 
thereof  to  warrant  such  confinement  or  restraint,  may  be  deter- 
mined by  such  judge  or  court.” 

From  the  material  filed  on  behalf  of  Legge,  it  would  ap- 
pear that  he  alleges  that  on  the  26th  April  1949  he  was 
granted  permanent  admission  to  Canada  by  the  immigration 
authorities.  The  right  to  enter  and  remain  in  Canada  is  gov- 
erned by  The  Immigration  Act,  R.S.C.  1927,  c.  93.  By  s.  38 
of  that  Act  it  is  provided: 
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“The  Governor  in  Council  may,  by  proclamation  or  order 
whenever  he  deems  it  necessary  or  expedient, 

“(c)  prohibit  or  limit  in  number  for  a stated  period  or 
permanently  the  landing  in  Canada,  or  the  landing  at  any 
specified  port  or  ports  of  entry  in  Canada,  of  immigrants  be- 
longing to  any  nationality  or  race  or  of  immigrants  of  any 
specified  class  or  occupation,  by  reason  of  any  economic,  in- 
dustrial or  other  condition  temporarily  existing  in  Canada  or 
because  such  immigrants  are  deemed  unsuitable  having  regard 
to  the  climatic,  industrial,  social,  educational,  labour  or  other 
conditions  or  requirements  of  Canada  or  because  such  immi- 
grants are  deemed  undesirable  owing  to  their  peculiar  customs, 
habits,  modes  of  life  and  methods  of  holding  property,  and  be- 
cause of  their  probable  inability  to  become  readily  assimilated 
or  to  assume  the  duties  and  responsibilities  of  Canadian  citizen- 
ship within  a reasonable  time  after  their  entry.” 

It  is  also  provided  by  s.  40  of  that  statute  that  whenever 
any  person  enters  or  remains  in  Canada  contrary  to  any  pro- 
vision of  the  statute  it  shall  be  the  duty  of  any  officer  cognizant 
thereof,  and  the  duty  of  the  clerk,  secretary  or  other  official  of 
any  municipality  in  Canada  wherein  such  person  may  be,  to 
send  a written  complaint  thereof  forthwith  to  the  Minister, 
giving  full  particulars. 

It  appears  from  the  proceedings  in  this  matter  that  a com- 
plaint was  made  under  this  section  in  respect  of  the  applicant. 
Pursuant  to  such  complaint  proceedings  were  taken  under  s.  42 
of  the  statute.  Subsections  1 (as  re-enacted  by  1937,  c.  34, 
s.  12),  2 and  3 of  this  section  are  relevant  and  are  as  follows: 
“42.  Upon  receiving  a complaint  from  any  officer,  or  from 
any  clerk  or  secretary  or  other  official  of  a municipality  against 
any  person  alleged  to  belong  to  any  prohibited  or  undesirable 
class,  the  Minister,  the  Deputy  Minister,  the  Director  or  the 
Commissioner  of  Immigration  may  order  such  person  to  be 
taken  into  custody  and  detained  at  an  immigrant  station  for 
examination  and  an  investigation  of  the  facts  alleged  in  the 
said  complaint  to  be  made  by  a Board  of  Inquiry  or  by  an 
officer  acting  as  such. 

“(2)  Such  Board  of  Inquiry  or  officer  shall  have  the  same 
powers  and  privileges,  and  shall  follow  the  same  procedure,  as 
if  the  person  against  whom  complaint  is  made  were  being 
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examined  upon  application  to  enter  or  land  in  Canada  and 
such  person  shall  have  the  same  rights  and  privileges  as  he 
would  have  if  seeking  to  enter  or  land  in  Canada. 

“(3)  If  upon  investigation  of  the  facts  such  Board  of  Inquiry 
or  examining  officer  is  satisfied  that  such  person  belongs  to  any 
of  the  prohibited  or  undesirable  classes  mentioned  in  the  two 
last  preceding  sections  of  this  Act,  such  person  shall  be  deported 
forthwith,  subject,  however,  to  such  right  of  appeal  as  he  may 
have  to  the  Minister.’’ 

It  is  to  be  noted  that  the  complaint  against  Legge  which 
is  contained  in  the  return  made  to  the  Court  by  the  Minister 
was  that  he  was  a person  other  than  a Canadian  citizen  or  a 
person  having  Canadian  domicile  remaining  in  Canada  “con- 
trary to  the  provisions  of  the  Immigration  Act,  inasmuch  as 
he  is  a prohibited  person  under  Section  3,  s.s.  (i)  of  the  said 
Act,  he  being  unable  to  fulfil,  meet  or  comply  with  the  conditions 
and  requirements  of  Order-in-Council  P.C.  2856  dated  June  9, 
1950,  which  is  now  in  force”.  P.C.  2856  ([1950]  S.O.R.  765) 
was  not  in  force  at  the  time  that  Legge  entered  the  country, 
but  is  of  importance.  The  relevant  parts  of  it  are  as  follows: 

“From  and  after  the  1st  July,  1950,  and  until  such  time  as 
otherwise  ordered,  the  landing  in  Canada  of  immigrants  of  all 
classes  and  occupations  is  prohibited,  except  as  hereinafter 
provided : 

“The  Immigration  Officer-in-Charge  may  permit  any  im- 
migrant who  otherwise  complies  with  the  provisions  of  the 
Immigration  Act  to  land  in  Canada,  if  it  is  shown  to  the 
satisfaction  of  such  Officer-in-Charge  that  such  immigrant  is: 

“1.  A British  subject  or  a citizen  of  Ireland  entering  Canada, 
directly  or  indirectly,  from  the  United  Kingdom  of  Great 
Britain  and  Northern  Ireland,  Ireland,  Australia,  New  Zealand, 
the  Union  of  South  Africa  or  the  United  States  of  America 
who  has  sufficient  means  to  maintain  himself  until  he  has 
secured  employment:  Provided  that  for  the  purpose  of  this 

Regulation  the  term  ‘British  subject’  shall  mean  a person  born 
or  naturalized  in  the  United  Kingdom  of  Great  Britain  and 
Northern  Ireland,  Australia,  New  Zealand  or  the  Union  of 
South  Africa,  or  a citizen  of  Ireland  who  has  become  a citizen 
of  the  United  Kingdom  by  registration  under  the  British 
Nationality  Act,  1948.” 
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It  appears  to  be  common  ground  between  Legge  and  the 
officer  acting  under  The  Immigration  Act  that  Legge  was 
granted  a landing  under  the  statute  on  the  26th  April  1949. 
This  is  borne  out  by  a copy  of  the  letter  of  the  Department  to 
Legge,  dated  13th  May  1950,  which  was  an  exhibit  to  the  dep- 
ositions taken  at  the  board  of  inquiry  that  investigated  him. 
The  first  paragraph  of  this  letter,  which  is  from  the  Immigration 
Inspector  in  charge  at  Toronto,  is  as  follows: 

“The  circumstances  surrounding  your  status  in  Canada  have 
been  carefully  reviewed  by  this  Department  and  I have  been 
instructed  to  advise  you  that  as  you  were  granted  a landing 
at  Toronto,  Ontario,  on  April  26,  1949,  in  error,  the  Depart- 
ment is  not  prepared  to  accept  such  action  as  being  legal  and 
your  landing  has,  therefore,  been  cancelled  and  deleted  from 
the  records.” 

It  is  also  common  ground  that  Legge,  on  his  own  statement, 
was  a British  subject,  born  in  British  Guiana  on  the  30th 
October  1899,  of  English  origin. 

The  order  in  council  in  force  at  the  time  he  was  granted 
a landing  was  P.C.  4849,  made  on  the  26th  November  1947 
([1947]  S.O.R.  2338).  The  pertinent  parts  of  this  Order  are 
as  follows: 

“From  and  after  the  date  hereof  and  until  such  time  as 
otherwise  ordered,  the  landing  in  Canada  of  immigrants  of  all 
classes  and  occupations,  is  prohibited,  except  as  hereinafter 
provided: 

“The  Immigration  Officer-in-Charge  may  permit  any  immi- 
grant who  otherwise  complies  with  the  provisions  of  the 
Immigration  Act  to  land  in  Canada,  if  it  is  shown  to  the 
satisfaction  of  such  Officer-in-Charge  that  such  immigrant  is: 

“1.  A British  subject  entering  Canada,  directly  or  indirectly, 
from  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland, 
Ireland,  Australia,  New  Zealand,  the  Union  of  South  Africa, 
Newfoundland  or  the  United  States  of  America,  who  has  suffi- 
cient means  to  maintain  himself  until  he  has  secured  employ- 
ment: Provided  that  the  only  persons  admissible  under  this 

section  are  British  subjects  by  birth  or  naturalization  in  Canada, 
the  United  Kingdom  of  Great  Britain  and  Northern  Ireland, 
Ireland,  Australia,  New  Zealand,  or  the  Union  of  South  Africa”. 
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To  appreciate  the  argument  of  counsel  for  the  Minister  I 
should  also  allude  to  the  definition  of  the  words  “land,  landed 
or  landing”  as  applied  to  immigrants.  In  s.  2(Z)  of  The  Immi- 
gration Act  it  is  said:  “ ‘land,’  ‘landed’  or  ‘landing,’  as  applied 
to  passengers  or  immigrants,  means  their  lawful  admission  into 
Canada  by  an  officer  under  this  Act,  otherwise  than  for  inspec- 
tion or  treatment  or  other  temporary  purpose  provided  for  by 
this  Act.” 

If  Legge  was  a prohibited  person  within  the  meaning  of  the 
statute,  then  it  was  by  reason  of  s.  3(i),  which  reads  as  follows: 
“Persons  who  do  not  fulfil,  meet  or  comply  with  the  conditions 
and  requirements  of  any  regulations  which  for  the  time  being 
are  in  force  and  applicable  to  such  persons  under  this  Act.” 

The  argument  of  the  Crown  is  that  Legge,  having  been 
granted  a landing  in  error,  did  not  on  the  face  of  it  meet  or 
comply  with  the  conditions  or  requirements  of  P.C.  4849,  which 
was  the  order  in  council  in  force  at  the  time  of  his  landing, 
and  therefore  that  act,  ie.,  the  granting  of  the  landing,  being 
as  it  were  a nullity,  he  remained  in  Canada  contrary  to  the 
conditions  and  requirements  of  P.C.  2856,  which  was  passed  on 
the  9th  June  1950,  some  considerable  time  after  his  entry. 

It  is,  of  course,  quite  clear  that  the  Court  has  no  authority 
to  interfere  with  what  the  board  of  inquiry  did  or  ordered  if 
what  they  did  was  done  under  the  authority  and  in  accordance 
with  the  provisions  of  The  Immigration  Act.  The  question  is 
whether  the  complaint  as  laid  was  sufficient  to  justify  the 
action  which  was  subsequently  taken  under  the  terms  of  the 
statute. 

In  the  case  of  Samejima  v.  The  King,  [1932]  S.C.R.  640,  58 
C.C.C.  300,  [1932]  4 D.L.R.  246,  while  the  point  in  issue  was 
a different  one,  there  are  certain  observations  in  the  judgment 
of  Duff  J.  (as  he  then  was)  which,  I think,  apply  generally  to 
the  consideration  of  this  problem.  That  learned  judge  said: 

“The  chief  question  I desire  to  discuss  is  the  effect  of  section 
23  of  the  Immigration  Act.  The  words,  ‘had,  made  or  given 
under  the  authority  and  in  accordance  with  the  provisions  of 
this  Act  relating  to  the  detention  or  deportation  of  any  rejected 
immigrant,  passenger  or  other  person,  upon  any  ground  whatso- 
ever, unless  such  person  is  a Canadian  citizen  or  has  Canadian 
domicile’  are  an  essential  part  of  this  section;  and  its  disqualify- 
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ing  provisions  obviously  can  only  take  effect  where  the  condi- 
tions expressed  in  these  words  are  fulfilled.  In  particular,  the 
phrase  ‘in  accordance  with  the  provisions  of  this  Act’  cannot 
be  neglected;  their  meaning  is  plain.  The  ‘order’  returned  as 
justifying  the  detention  must  be  ‘in  accordance  with  the  pro- 
visions of  this  Act.’  It  must  not,  that  is  to  say,  be  essentially 
an  order  made  in  disregard  of  some  substantive  condition  laid 
down  by  the  Act.  This  applies  to  the  order  of  the  Minister,  as 
well  as  to  the  order  of  the  Board  of  Inquiry.  The  order  of  the 
Minister  must  be  an  order  directing  the  investigation  of  facts 
alleged  in  a complaint  made  to  him;  and  such  facts,  unless  the 
enactment  is  to  be  reduced  to  the  merest  parade  of  words,  must 
be  alleged,  of  course,  in  such  a manner  as  to  make  the  alle- 
gation reasonably  intelligible  to  the  person  against  whom  the 
investigation  is  directed.  The  jurisdiction  of  the  Board,  as  an 
investigating  body,  is  limited  to  the  investigation  of  the  facts 
alleged,  a condition,  again,  implying  intelligibility  of  allegation. 
Indeed,  unless  the  person  concerned  is  to  have  a reasonable 
opportunity  of  knowing  the  nature  of  the  allegations,  what  is 
the  purpose  of  requiring  his  presence?  The  deportation  order 
must  fully  state  the  reasons  for  the  decision,  in  respect  of  the 
allegations.  The  spirit,  as  well  as  the  frame,  of  the  whole 
statute,  evinces  the  intention  that  these  proceedings  are  man- 
datory.” 

If  Legge  is  to  be  deportable  on  the  complaint  as  laid, 
it  is  clear,  I think,  from  ss.  40  and  42  that  he  must  have  entered 
or  remained  in  Canada  contrary  to  the  provisions  of  the  Act. 
It  was  also  clear  from  the  complaint  as  laid  that  the  ground  on 
which  this  allegation  was  made  was  that  he  was  a prohibited 
person  within  the  meaning  of  s.  3(i)  of  the  statute,  which  I 
have  quoted  above.  It  is  also,  I think,  clear  that  the  investi- 
gation initiated  by  the  complaint  was  limited  to  the  facts  al- 
leged in  the  complaint.  The  investigation  made  by  Immigration 
Officer  Shelton  into  Legge ’s  entry  into  Canada  was  necessarily 
limited  to  the  question  whether  or  not  he  was  able  to  meet 
the  conditions  and  requirements  of  P.C.  2856,  and  there  was 
no  investigation  of  whether  Legge  complied  with  the  terms 
and  conditions  of  P.C.  4849.  That  problem  was  not  gone  into 
as  it  was  not  the  subject  of  investigation  at  all.  If,  for  example, 
Legge  could  bring  himself  within  the  provisions  of  the  order 
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in  council  in  force  at  the  time  he  entered,  there  would  not,  I 
think,  be  jurisdiction  to  investigate  his  entry  and  make  the 
order  that  was  made.  He  could  not  be  excluded  later  on  if 
the  law  were  changed,  after  he  had  been  granted  a valid  entry. 
It  is  assumed  here  by  the  Department  and  by  counsel  for  the 
Crown  that  his  entry  was  invalid,  and  indeed,  as  appears  from 
the  letter  from  the  inspector  at  Toronto,  which  I have  quoted, 
there  was  an  attempt  made,  on  what  authority  I am  not  able 
to  say,  to  cancel  his  landing  and  delete  it  from  the  records  of 
the  Department.  If  Legge  could  bring  himself  within  the  earlier 
order  in  council  there  could  not,  I think,  be  jurisdiction  under 
the  statute  to  exclude  him  later  on  when  the  law  was  changed 
by  the  later  order  in  council,  because  he  would  not  be  a person 
within  the  prohibited  class  at  the  time  his  entry  was  granted. 

In  my  view,  before  it  can  be  determined  within  the  meaning 
and  purport  of  the  Act  that  he  is  a prohibited  person,  his  right 
of  entry  at  the  time  he  made  it  must  be  investigated  in  the  light 
of  the  law  then  prevailing,  and  he  should  be  given  an  opportunity 
of  answering  that  allegation,  which  in  this  case  has  not  been 
done.  I do  not  know  what  evidence  he  can  adduce  that  would 
show  that  he  was  a person  who  met  and  complied  with  the 
conditions  and  requirements  of  P.C.  4849.  He  has  never  been 
asked  to  do  this,  nor  has  inquiry  been  directed  to  that  point. 
Until  that  has  been  done  I do  not  think  it  can  be  said  that  there 
has  been  a proper  determination  under  the  Act  as  to  whether 
Legge  is  a prohibited  person  or  not.  As  Rose  C.J.H.C.  said  in 
Re  Brooks,  83  C.C.C.  149  at  155,  [1945]  1 D.L.R.  726,  speaking 
of  the  officer  who  conducted  that  investigation: 

‘‘Mr.  Malcolm’s  authority  both  under  the  Act  and  under 
the  order  of  the  Director  of  Immigration,  was  to  investigate 
the  facts  and  satisfy  himself  that  Brooks  was  a prohibited  per- 
son at  the  time  of  entry  to  Canada  having  been  convicted  of  a 
crime  of  the  kind  described  in  the  warrant.  I think  that  until 
he  had  so  investigated  he  had  no  power  to  make  the  order  of 
deportation  and  that  the  order  itself  was  not  made  ‘under  the 
authority  and  in  accordance  with  the  provisions  of’  the  Act.” 
Here,  the  fact  that  Legge  was  a prohibited  person  has  been 
assumed  by  the  Department,  and  they  have  proceeded  in  the 
whole  matter  throughout  on  that  assumption,  without  having 
investigated  or  having  given  Legge  the  opportunity  of  answering 
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such  assumption,  in  the  investigation  which  took  place.  Under 
s.  42(2)  Legge  had  the  same  rights  and  privileges  as  he  would 
have  had  if  he  had  been  seeking  to  enter  or  land  in  Canada  at 
the  time  the  investigation  took  place. 

Section  16  of  the  statute  puts  the  burden  of  proof  on  the 
immigrant  passenger  or  other  person  to  show  that  there  is  a 
right  to  enter  or  land  in  Canada,  but  in  the  case  of  an  investi- 
gation such  as  was  held  here  that  burden  is  surely  related  ex- 
clusively to  his  qualifications  for  entry  under  P.C.  2856,  which 
did  not  come  into  existence  until  long  after  the  landing  which, 
whether  it  was  a proper  one  or  not,  was  in  fact  granted  Legge 
in  April  1949.  He  was  not  required  by  the  form  of  the  com- 
plaint made  against  him  to  demonstrate  whether  or  not  he 
was  eligible  under  P.C.  4849,  which  was  the  regulation  in  force 
at  the  time  of  his  actual  entry.  Whether  that  entry  was  lawful 
or  not  has  not  been  investigated. 

Section  19  of  The  Interpretation  Act,  R.S.C.  1927,  c.  1,  as 
amended  by  1947,  c.  64,  s.  5,  would  in  my  view  preserve  the  right 
to  investigate  whether  Legge  was  in  fact  given  a lawful  landing 
or  not,  and  whether  he  was  in  fact  a prohibited  person  or  not. 
The  defect,  in  my  view,  as  I have  already  said,  is  that  this  was 
not  done,  and  until  it  is  done  there  can  be  no  proper  determi- 
nation under  the  statute  whether  Legge  is  a prohibited  person 
or  not.  Until  this  essential  fact  is  determined  as  provided  by 
the  statute,  I do  not  think  it  can  be  said  that  Legge  has  been 
ordered  deported  pursuant  to  the  provisions  of  the  Act. 

There  will  accordingly  be  an  order  for  his  discharge  from 
custody. 

Discharge  granted. 

Solicitor  for  the  applicant:  W.  C.  Lewies,  Chatham. 

Solicitor  for  the  Minister  of  Citizenship  and  Immigration: 
John  J.  Robinette,  Toronto, 
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[COURT  OF  APPEAL.] 

Petrie  v.  Speers  Taxi  Limited  et  aL 

Negligence — Evidence — Res  ipsa  loquitur — When  Principle  Inapplicable 
— '‘Thing’’  not  exclusively  under  Defendant’s  Control — Combination 
of  Agencies — "Ordinary”  Course  of  Things. 

A taxicab  was  beginning  to  pass  a line  of  cars  parked  at  the  curb  when 
one  of  these  cars  suddenly  pulled  out  without  warning.  The  taxi-driver, 
to  avoid  a collision,  swerved  suddenly,  and  both  cars,  after  a slight 
contact,  came  to  rest.  In  some  manner  not  explained  in  the  evidence, 
the  door  of  the  taxicab  came  open  during  this  manoeuvre  and  the 
plaintiff,  who  was  riding  as  a passenger,  fell  out  into  the  street. 
Held,  the  principle  res  ipsa  loquitur  did  not  apply  as  against  the  owner 
and  driver  of  the  taxicab,  so  as  to  relieve  the  plaintiff  of  the  burden 
of  affirmatively  proving  negligence.  The  “thing”  or  injurious  agency 
responsible  for  the  accident  was  not  the  taxicab  alone,  but  the  taxicab 
in  combination  with  the  other  car,  and  it  was  the  negligent  act  of 
the  other  driver  that  brought  the  taxicab  into  the  combination.  Con- 
sequently, these  defendants  did  not  have  the  exclusive  control  and 
management  of  the  “thing”  necessary  for  the  application  of  the  prin- 
ciple. Further,  it  was  impossible,  in  the  circumstances,  to  say  that 
the.  accident  was  such  as  did  not  happen  in  the  “ordinary”  course  of 
things,  since  no  prototype  or  model  of  the  accident  could  be  envisaged. 
Wing  V.  London  General  Omnibus  Company,  [1909]  2 K.B.  652  at  663, 
applied. 

Infants — Actions  against — Position  of  Official  Guardian  as  Guardian  ad 
litem  of  Unsuccessful  Defendant — Costs — The  Judicature  Act,  R.S.O. 
1950,  c.  190,  s.  103 — Rule  655. 

If  an  infant  defendant  is  assisted  by  the  Official  Guardian  as  guardian 
ad  litem,  and  is  unsuccessful  in  the  action,  the  costs  of  the  Official 
Guardian,  as  between  solicitor  and  client,  should  be  ordered  to  be  paid 
by  the  plaintiff  and  added  to  the  amount  of  the  plaintiff’s  judgment 
against  the  defendant.  Re  Farrell  (1913),  5 O.W.N.  445,  approved. 

An  appeal  by  the  defendants  Speers  Taxi  Limited  and  Merrick 

from  a judgment  of  Wells  J.,  entered  on  the  findings  of  a jury. 

The  judgment  of  Wells  J.  as  to  costs  is  noted  in  [1952]  O.W.N. 

186. 

5th  March  1952.  The  appeal  was  heard  by  Henderson^ 
Roach  and  Mackay  JJ.A. 

J.  W.  Thompson,  Q.C.,  for  the  appellants:  The  trial  judge 
erred  in  ruling  that  the  principle  res  ipsa  loquitur  was  applicable 
as  against  us.  The  plaintiffs  injuries  resulted  from  a chain  of 
circumstances  over  which  we  had  no  control.  There  was  an 
intervening  agency,  the  conduct  of  the  other  driver,  which  ex- 
cludes the  operation  of  the  principle,  and  further,  the  plaintiffs 
position  in  the  front  seat  of  the  taxicab  contributed  to  the  acci- 
dent. [Mackay  J.A.:  Is  it  possible  to  have  both  the  principle 
res  ipsa  loquitur  and  contributory  negligence  in  the  same  case?] 
I submit  that  the  two  are  quite  inconsistent.  The  law  is  that  a 
plaintiff  must  prove  negligence,  but  there  are  some  circum- 
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stances  where  negligence  may  be  presumed;  that  is  the  principle 
res  ipsa  loquitur , and  it  applies  only  where  the  circumstances 
have  been  entirely  in  the  control  of  the  defendant. 

My  submission  is  that  the  sole  cause  of  this  accident  was  the 
turning  out  of  the  Dicks  car,  that  the  plaintiff  should  succeed 
against  the  defendants  Dicks  and  that  the  action  should  be  dis- 
missed as  against  us:  Patchell  v.  The  Irish  North-Western  Rail- 
way Company  (1871),  I.R.  6 C.L.  117. 

F,  T.  Watson,  Q.C.,  for  the  Official  Guardian,  representing 
the  defendant  James  Dicks,  respondent:  The  charge  to  the  jury 
was  correct;  in  view  of  the  facts  established  in  evidence  the 
principle  res  ipsa  loquitur  was  properly  applicable  as  against 
the  appellants.  There  was  established  a chain  of  circumstances 
which,  taken  by  themselves  and  without  intervention,  amounted 
to  negligence.  There  was  a heavy  onus  on  the  appellants  as 
owner  and  operator  of  a common  carrier.  The  defendant  Mer- 
rick was  in  sole  control  and  management  of  the  taxicab,  and  it 
was  because  of  his  negligence  alone  that  the  door  flew  open. 
[Roach  J. A. : Even  if  it  were  proved  that  the  taxi-driver  failed 
to  close  his  door  properly,  would  that  not  be  at  most  a causa 
sine  qua  non,  rather  than  the  causa  causansl^  There  is  a duty 
on  a common  carrier  to  see  that  all  doors  are  properly  closed, 
and  that  all  the  equipment  is  in  good  working  order:  British 
Columbia  Electric  Railway  Company,  Limited  v.  Loach,  [1916] 
1 A.C.  719,  23  D.L.R.  4,  8 W.W.R.  1263,  20  C.R.C.  309,  32  W.L.R. 
169. 

L.  Sklar,  for  the  plaintiff,  respondent:  Res  ipsa  loquitur  was 
applied,  and  contributory  negligence  was  also  found,  in  Long 
et  al.  V.  McLaughlin  et  al.,  53  N.B.R,  203,  [1926]  3 D.L.R.  918, 
reversed  in  part,  sub  nom.  McLaughlin  et  al.  v.  Long  et  al., 
[1927]  S.C.R.  303,  [1927]  2 D.L.R.  186.  If,  without  any  inter- 
vening act,  the  door  of  this  taxicab  had  flown  open  and  the 
plaintiff  had  been  injured,  surely  the  owner  and  operator  of  the 
taxicab  would  have  been  liable,  although  we  should  not  have 
been  able  to  prove  any  speciflc  act  of  negligence,  on  the  prin- 
ciple res  ipsa  loquitur.  If  the  plaintiff's  clothing  had  caught  the 
handle  of  the  door  and  opened  it,  that  would  have  been  an 
explanation  of  the  accident,  absolving  the  defendants.  No  ob- 
jection was  taken  to  the  charge  in  this  respect  at  the  trial. 
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J.  W.  Thompson,  Q.C.,  in  reply:  I vigorously  opposed  the 
leaving  of  this  case  to  the  jury  on  the  basis  of  res  ipsa  loquitur. 

Cur.  adv.  vult. 

27th  March  1952.  The  judgment  of  the  Court  was  delivered 
by 

Roach  J.A.: — In  the  afternoon  of  22nd  December  1950  the 
plaintiff  was  a passenger  for  hire  in  a taxicab  owned  by  the 
defendant  Speers  Taxi  Limited  and  driven  by  the  defendant 
Merrick.  She  was  seated  in  the  front  seat  beside  the  driver; 
other  passengers  were  occupying  the  rear  seat.  The  taxicab 
was  proceeding  west  on  King  Street  in  the  city  of  Toronto  at 
a rate  of  speed  which,  according  to  all  the  evidence,  was  very 
moderate.  An  automobile  owned  by  the  defendant  George  Dicks 
was  parked  close  to  the  north  curb  of  King  Street.  It  was  the 
most  easterly  in  a row  of  cars  similarly  parked  and  had  been 
standing  about  6 feet  behind  the  parked  car  immediately  in 
front  of  it.  It  was  in  the  charge  of  the  infant  defendant  James 
Dicks.  The  driver  of  the  taxicab  intended  to  pass  the  line  of 
parked  cars  and  was  out  a sufficient  distance  from  the  northerly 
curb  of  King  Street  to  do  so  in  safety.  When  the  front  of  the 
taxicab  was  close  to  the  rear  of  the  parked  car,  the  defendant 
James  Dicks,  without  any  warning,  suddenly  drove  the  parked 
car  away  from  the  curb  in  an  angular  direction  out  into  the  path 
of  the  oncoming  taxicab.  The  driver  of  the  taxicab  immediately 
swerved  his  cab  to  the  left  in  order  to  avoid  a collision  and  at 
the  same  time  applied  his  brakes.  The  two  vehicles  came  in 
contact  with  each  other  but  the  contact  was  not  violent.  The 
left  front  fender  of  the  Dicks  car  brushed  against  the  right  rear 
fender  of  the  taxicab.  The  taxicab  came  to  a sudden  stop  about 
1%  car-lengths  west  of  the  Dicks  car,  which  also  stopped  about 
the  moment  that  the  two  vehicles  brushed  each  other.  The  time 
that  elapsed  between  the  sudden  swerve  of  the  taxicab  and  its 
sudden  stop  could  only  have  been  a matter  of  a very  few  seconds. 
During  that  time  the  right  front  door  of  the  taxicab  opened 
and  the  plaintiff  fell  out  on  to  the  roadway.  She  was  not  struck 
by  either  car  and  her  injuries  resulted  solely  from  her  fall.  This 
action  followed. 

In  her  statement  of  claim  the  plaintiff  alleged  certain  specific 
acts  of  negligence  against  each  defendant.  As  against  the  taxi 
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company  and  its  driver  it  was  alleged,  inter  alia,  that  the  door 
of  the  taxicab  was  not  properly  closed  and  that  the  door  and  its 
lock  were  not  in  proper  repair.  At  the  trial  the  plaintiff  obtained 
an  order  permitting  her  to  amend  her  statement  of  claim  by 
pleading  res  ipsa  loquitur  against  those  defendants  in  the  alter- 
native and  it  was  amended  accordingly. 

As  against  the  defendants  Dicks  the  plaintiff  alleged,  among 
other  acts  of  negligence,  that  the  defendant  driver  Dicks  was  not 
keeping  a proper  look-out,  did  not  give  a proper  warning,  and 
cut  suddenly  across  the  path  of  the  taxicab. 

The  defendants  denied  all  negligence  alleged  against  them 
and  the  driver  of  each  vehicle  blamed  the  other. 

The  action  was  tried  by  a jury  before  Wells  J. 

The  learned  trial  judge  submitted  certain  questions  to  the 
jury  and  these  questions  and  the  jury’s  answers  are  as  follows: 

“1.  Was  there  any  negligence  on  the  part  of  the  defendant 
Merrick  and/or  Speers  Taxi  Limited  which  caused  or  contrib- 
uted to  cause  the  damage  suffered  by  the  plaintiff?  A.  Yes. 

“2.  Was  there  any  negligence  on  the  part  of  James  Dicks, 
the  driver  of  the  car  owned  by  George  Dicks,  which  caused  or 
contributed  to  the  damage  suffered  by  the  plaintiff.  A.  Yes. 

“3.  If  your  answer  to  question  2 is  ‘yes’,  in  what  did  such 
negligence  consist?  A.  His  failure  to  use  proper  and  safe 
care  in  his  attempt  to  move  a parked  car  at  an  assumed  sharp 
angle  without  first  making  sure  that  it  was  safe  for  him  to  do  so. 

“4.  Was  there  any  negligence  on  the  part  of  Doreen  Shirley 
Petrie,  the  plaintiff,  which  caused  or  contributed  to  the  accident? 
A.  No.” 

The  jury,  in  answer  to  two  further  questions,  found  the 
respective  degrees  of  negligence  of  the  defendants  to  be  as 
follows:  Merrick  and  Speers  Taxi  Limited,  90  per  cent.,  and  the 
defendant  James  Dicks,  10  per  cent.,  and  fixed  the  plaintiff’s 
total  damages  at  $3,000. 

In  the  result  the  plaintiff  was  awarded  judgment  against  all 
the  defendants  in  the  sum  of  $3,000  and  as  between  the  defend- 
ants Speers  Taxi  Limited  and  Merrick  on  the  one  hand  and  the 
defendants  Dicks  on  the  other  the  judgment  provided  for  con- 
tribution and  indemnity  in  accordance  with  The  Negligence  Act, 
R.S.O.  1950,  c.  252. 


C.A. 


Petrie  v*  Speers  Taxi  Ltd*  et  aL 


Roach  J.A.  735 


From  that  judgment  the  defendants  Speers  Taxi  Limited  and 
Merrick  now  appeal.  The  infant  defendant  Dicks  opposed  the 
appeal  as,  of  course,  the  plaintiff  also  did. 

It  will  be  observed  that  the  jury  did  not  state,  nor  were 
they  asked  to  state,  in  what  the  negligence  of  the  taxi  company 
or  the  taxi-driver  consisted.  The  learned  trial  judge,  over  the 
objection  of  counsel  for  the  taxi  company  and  its  driver,  ruled 
that  the  principle  res  ipsa  loquitur  applied  and  refused  to  ask 
the  jury  by  an  appropriate  question  to  specify  the  negligence, 
if  any,  which  they  might  find  against  those  defendants. 

Counsel  for  the  appellants  in  his  argument  rested  this  appeal 
upon  two  grounds:  first,  the  learned  trial  judge  had  erred  in 
ruling  and  in  charging  the  jury  that  res  ipsa  loquitur  applied; 
second,  that  there  was  no  evidence  upon  which  a jury,  properly 
charged,  could  have  found  any  negligence  on  the  part  of  the 
appellants. 

In  my  opinion  the  appellants  are  entitled  to  succeed  on  both 
those  grounds. 

Before  referring  to  the  learned  trial  judge’s  charge  to  the 
jury,  I should  make  some  reference  to  the  evidence. 

The  passengers  in  the  rear  seat  of  the  taxicab  were  two 
women  with  whom  the  plaintiff  was  well  acquainted.  They  and 
the  plaintiff  worked  for  the  same  employer  and  had  entered 
the  taxicab  at  their  place  of  employment  for  the  purpose  of 
being  driven  to  their  respective  homes.  The  taxicab  had  pro- 
ceeded a very  short  distance  when  the  accident  happened.  No 
one  suggested  that  the  taxicab  was  driven  at  a fast  rate  of 
speed  except  the  infant  defendant  Dicks,  but  he  did  not  see  the 
taxicab  until  it  was  beside  him  and  then,  according  to  him,  it 
was  just  a blur.  According  to  the  driver,  his  taxicab  was  still 
in  second  gear.  The  plaintiff  was  seated  with  her  left  arm 
resting  on  the  top  of  the  back  of  the  front  seat  and  her  back 
was  turned  partly  toward  the  door.  She  said  that  she  could 
see  through  the  left  rear  window  of  the  taxicab.  On  the  seat 
between  her  and  the  driver  and  somewhere  at  her  feet  she  had 
placed  some  Christmas  parcels.  She  was  engaged  in  conversa- 
tion with  the  women  in  the  rear  seat.  The  sudden  and  forceful 
application  of  the  brakes  threw  the  women  who  were  passengers 
in  the  rear  seat  forward  against  the  back  of  the  front  seat.  The 
plaintiff  did  not  remember  whether  or  not  any  part  of  her  body 
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came  in  contact  with  the  door  before  it  opened.  The  woman 
who  was  sitting  immediately  behind  the  plaintiff  stated  that  the 
plaintiff  was  thrown  against  the  door  and  she  thought  that  the 
plaintiff’s  right  shoulder  and  arm  struck  the  door.  The  other 
woman  stated  that  the  plaintiff  was  seated  about  six  inches 
from  the  door  and  she  could  not  say  whether  or  not  the  plain- 
tiff’s body  struck  the  door  before  it  opened. 

The  right  front  door  of  the  taxicab  was  hinged  toward  the 
front  of  the  car,  that  is  it  opened  counter-clockwise.  That  door 
was  fitted  with  a lever  fastened  on  the  inside  of  the  door,  slightly 
forward  of  the  front  seat  and  slightly  above  the  level  of  that 
seat.  To  open  that  door  that  lever  had  to  be  pulled  upward, 
thereby  releasing  the  catch  from  the  slot  in  the  door-post  into 
which  it  fitted,  and  by  then  pushing  or  leaning  against  the  door. 
The  mechanism  was  so  designed  that  when  the  lever  was  re- 
leased it  would  spring  back  into  the  shut  position  with  the  catch 
protruding.  If  this  was  done  when  the  door  was  open,  it  was 
necessary  only  to  push  the  door  firmly  shut  and  the  catch 
would  go  into  its  position  into  the  slot.  The  door  could  be  half 
shut,  as  distinguished  from  being  fully  shut;  when  it  was  half 
shut  the  mechanism  would  keep  the  door  from  flying  open,  but 
the  door  would  rattle  and  a draft  would  enter  between  the  door 
and  the  frame. 

The  learned  trial  judge  properly  instructed  the  jury  as  to 
what  is  meant  by  negligence  in  law.  If  res  ipsa  loquitur  had 
applied  to  the  facts  of  this  case,  his  explanation  to  the  jury  of 
the  effect  of  that  principle  or  rule  would  have  been  correct  and 
adequate.  I extract  the  following  from  his  charge: 

“The  plaintiff  has  pleaded  as  part  of  her  case  that  what  took 
place  here  raises  what  in  law  is  called  sometimes  the  rule  of 
res  ipsa  loquitur.  Those  are  simple  Latin  words  which  you 
probably  realize  mean  ‘the  thing  speaks  for  itself’.  It  was  my 
duty  to  determine  whether  that  principle  could  be  applicable 
here  and  in  your  absence,  hearing  a motion,  I came  to  the  con- 
clusion that  it  could  be. 

“A  plaintiff  is  bound  to  prove  negligence  before  he  is  en- 
titled to  recover  from  some  one  who  has  damnified  him,  who 
has  injured  him,  but  under  certain  circumstances  negligence,  in 
the  absence  of  any  reasonable  explanation,  may  be  inferred. 
One  of  those  circumstances  is  where  the  thing  which  is  in  ques- 
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tion  is  shown  to  be  under  the  management  of  the  defendant 
or  his  servants,  and  the  accident  is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen  if  those  who  have  the  manage- 
ment use  proper  care.  Under  those  circumstances  it  has  been 
said  that  the  mere  existence  of  those  circumstances  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the  de- 
fendants, that  the  accident  arose  from  want  of  care.  In  other 
words,  gentlemen,  it  puts  the  burden  of  proof  from  the  plaintiff, 
who  ordinarily  has  to  prove  negligence  in  detail,  to  the  defend- 
ant. And  when  you  get  that  circumstance,  such  as  you  have  in 
my  opinion  here — because  there  is  a woman  who  hires  a taxi, 
goes  out  and  gets  into  it;  she  does  not  shut  the  door,  the  driver 
and  she  both  say  that  whatever  was  done  to  that  door  was  done 
by  the  driver;  she  proceeds  along  the  street.  Suddenly  there  is 
the  swerve  of  the  car,  the  door  swings  open  or  is  knocked  open, 
and  there  is  some  dispute  in  the  evidence  which  you  gentlemen 
will  have  to  consider  as  to  that;  she  is  thrown  to  the  street 
and  injured.  When  you  apply  this  principle,  all  that  it  does  is 
to  transfer  the  burden  of  showing  that  the  driver  of  the  taxi 
was  not  negligent  to  the  taxi-driver.  And  that  is  not  an  ex- 
cessive nor  a heavy  burden.  It  is  the  burden  that  any  party 
to  an  action  has  when  the  onus  is  put  on  him.  It  has  been 
expressed  this  way.  I think  I will  read  you  this  because  I 
think  it  puts  it  very  plainly: 

“ ‘The  operation  of  the  maxim  'res  ipsa  loquitur’  where  it 
applies  is  this,  that  the  plaintiff  not  being  able  to  prove  directly 
the  cause  of  the  accident’ — and  this  girl  was  in  that  position 
here;  she  was  sitting  in  the  car  one  minute  and  the  next  minute 
she  was  on  the  road — ‘a  reasonable  inference  arises  from  the 
accident  itself  in  the  circumstances  that  negligence  of  the 
defendant  was  the  cause.’  And  this  is  what  the  defendant  has 
to  do— and  in  this  case  the  defendants  are  Merrick  and  his 
employers  the  Speers  Taxi,  ‘To  meet  this  it  is  sufficient  if,  in 
the  opinion  of  the  jury,  the  defendant  gives  a reasonable  ex- 
planation of  a way  in  which  the  accident  may  have  happened 
without  negligence  on  his  part.  It  is  not  essential  that  the 
defendant  should  prove  that  the  accident  did  in  fact  happen  in 
the  way  suggested.’ . . . 

“In  other  words,  gentlemen,  from  the  circumstances  of  this 
case,  in  so  far  as  Merrick  and  Speers  Taxi  are  concerned,  in  my 
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view  there  arose  an  inference  of  law  putting  on  them  a burden 
of  explanation.  If  in  your  view  they  have  produced  an  explana- 
tion of  all  they  did  which  is  consistent  with  no  negligence  on 
their  part,  then  they  have  satisfied  that  burden  and  they  should 
be  freed  of  any  liability  in  this  case.  If  they  have  not  satisfied 
that  burden,  then  they  should  be  liable,  because  the  inference 
of  their  liability  arises  from  the  fact  that  this  was  a vehicle 
for  hire  which  was  under  the  care  and  charge  of  the  driver 
who  was  responsible  for  it.  The  plaintiff  was  not  responsible 
for  this  vehicle  in  any  sense.  That  is  what  you  have  to  con- 
sider; have  these  defendants,  Merrick  and  Speers  Taxi  Limited, 
discharged  that  burden — have  they  discharged  that  onus  of 
explanation,  as  it  has  been  called,  and  have  they  given  a reason- 
able explanation  in  the  evidence  that  has  been  adduced  in  this 
case — and  you  are  entitled  to  look  at  any  part  of  the  evidence 
— have  they  given  a reasonable  explanation  of  a way  in  which 
the  accident  may  have  happened  without  negligence  on  their 
part?” 

Before  the  principle  res  ipsa  loquitur  can  apply,  first,  “the 
thing”,  that  is,  the  injurious  agency,  must  be  under  the  sole 
control  and  management  of  the  defendant  against  whom  it  is 
sought  to  be  applied,  and,  second,  the  accident  must  be  such 
as,  in  the  ordinary  course  of  things,  does  not  happen  if  those 
who  have  such  control  and  management  use  proper  care. 

Neither  of  those  requisites  exists  in  this  case. 

The  injurious  agency  was  not  the  taxicab  by  itself  but  the 
taxicab  and  the  Dicks  car  in  combination.  The  management 
which  the  taxi-driver  had  over  the  taxicab  was  interfered  with 
by  the  tortious  act  of  the  defendant  driver  Dicks  and  it  was 
that  tortious  act  that  brought  the  taxicab  into  such  combination. 

Next,  it  would  be  impossible  to  say  that  ordinarily  in  an 
accident  otherwise  exactly  similar  to  this  one,  a door  of  the 
car  in  the  position  of  the  taxicab  would  not  be  opened.  To  do 
that  it  would  be  necessary  to  envisage  not  one  but  several 
accidents  as  models  of  this  one,  in  each  of  which  the  car  would 
be  travelling  at  the  speed  at  which  this  taxicab  was  proceeding, 
would  swerve  just  as  this  taxicab  swerved,  and  would  be  brought 
by  the  operator  to  a sudden  stop  in  the  same  manner  as  was 
done  by  this  taxi-driver,  and  the  passenger  next  the  door  would 
be  tossed  about  in  the  car  exactly  as  this  plaintiff  was.  Obviously 
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such  models  could  only  exist  in  the  imagination.  They  could 
not  be  based  on  human  experience  because  no  two  accidents  are 
identical. 

In  Wing  v.  London  General  Omnibus  Company^  [1909]  2 
K.B.  652,  Fletcher  Moulton  L.J.,  at  pp.  663-4,  said  this:  “With- 
out attempting  to  lay  down  any  exhaustive  classification  of  the 
cases  in  which  the  principle  of  res  ipsa  loquitur  applies,  it  may 
generally  be  said  that  the  principle  only  applies  when  the  direct 
cause  of  the  accident,  and  so  much  of  the  surrounding  circum- 
stances as  was  essential  to  its  occurrence,  were  within  the  sole 
control  and  management  of  the  defendants,  or  their  servants, 
so  that  it  is  not  unfair  to  attribute  to  them  a prima  facie 
responsibility  for  what  happened.  An  accident  in  the  case  of 
traffic  on  a highway  is  in  marked  contrast  to  such  a condition 
of  things.  Every  vehicle  has  to  adapt  its  own  behaviour  to  the 
behaviour  of  other  persons  using  the  road,  and  over  their 
actions  those  in  charge  of  the  vehicle  have  no  control.  Hence 
the  fact  that  an  accident  has  happened  either  to  or  through 
a particular  vehicle  is  by  itself  no  evidence  that  the  fault,  if 
any,  which  led  to  it  was  committed  by  those  in  charge  of  that 
vehicle.  Exceptional  cases  may  occur  in  which  the  peculiar 
nature  of  the  accident  may  throw  light  upon  the  question  on 
whom  the  responsibility  lies,  but  there  is  nothing  of  the  kind 
here.” 

The  case  at  bar  does  not  come  within  the  exceptional  cases 
there  referred  to. 

Since  res  ipsa  loquitur  does  not  apply  to  this  case,  the  onus 
of  proving  negligence  on  the  part  of  the  defendant  taxi  com- 
pany and/or  its  driver  rested  on  the  plaintiff.  In  my  opinion 
there  is  no  evidence  upon  which  the  jury  could  make  such  a 
finding.  The  taxi-driver’  swore  that  he  shut  the  door  securely. 
The  plaintiff  and  all  the  passengers  in  the  car  stated  that  it 
was  shut.  Even  if  it  was  only  half  shut  it  could  not  be  opened 
without  the  lever  being  lifted  and  if  the  lever  was  lifted  a suf- 
ficient distance  it  would  open  even  if  it  was  firmly  shut.  The 
door  was  examined  shortly  after  the  accident  by  a police  con- 
stable attached  to  the  accident  squad  whose  special  duty  it  was 
to  examine  as  to  their  mechanical  condition  motor  cars  involved 
in  accidents.  The  mechanism  for  keeping  this  door  shut  worked 
properly  when  he  tested  it.  I am  not  unmindful  of  the  fact 
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that  it  was  the  prerogative  of  the  jury  to  say  what  degree  of 
credence  should  attach  to  the  evidence  of  any  witness  and  I 
am  willing  to  assume  that,  for  some  reason  that  the  jury  thought 
sufficient,  they  reached  the  conclusion  that  the  evidence  of 
these  two  witnesses  was  not  worthy  of  credit.  On  that  footing 
these  appellants  are  in  no  worse  position  than  if  that  evidence 
had  not  been  given.  It  simply  goes  for  naught.  There  certainly 
was  no  admission  by  the  witness  Merrick  that  he  did  not  shut 
the  door  securely  and  no  admission  by  the  police  constable  that 
the  mechanism  was  not  in  good  working  order.  The  weakness 
of  this  evidence  judged  by  the  standard  of  credibility  does  not 
supply  the  deficiency  in  the  plaintiff’s  case.  The  plaintiff  is  still 
left  with  the  burden  of  proving  her  allegations  as  part  of  her 
case.  In  my  opinion  she  has  failed  to  satisfy  that  burden. 

I would,  therefore,  allow  this  appeal  and  direct  that  judg- 
ment be  entered  dismissing  this  action  as  against  these  appel- 
lants. These  appellants  should  have  their  costs  of  the  action 
and  of  this  appeal  against  the  plaintiff,  but  the  plaintiff  should 
be  entitled  to  add  the  costs  thus  payable  to  these  appellants 
to  her  costs  against  the  defendants  Dicks. 

Appeal  allowed. 

2nd  April  1952.  The  Court  heard  further  argument  as  to 
the  costs  of  the  Official  Guardian. 

F.  T.  Watson,  Q.C.:  Under  subss.  3 and  4 of  s.  103  of  The 
Judicature  Act,  R.S.O.  1950,  c.  190,  the  Official  Guardian  is 
absolutely  entitled  to  his  costs  in  any  event.  My  submission 
is  that  the  plaintiff  should  be  ordered  to  pay  our  costs,  and 
permitted  to  add  them  to  her  judgment  against  the  unsuccessful 
defendants,  on  the  authority  of  Re  Farrell  (1913),  5 O.W.N. 
455,  25  O.W.R.  544.  Wells  J.  so  ordered  in  respect  of  the  costs 
of  the  trial:  [1952]  O.W.N.  186.  I further  submit  that  we  are 
entitled,  under  s.  103,  to  costs  as  between  solicitor  and  client. 

L.  Sklar,  contra:  Rule  655  is  the  governing  Rule,  and  is 
narrower  in  its  scope  than  the  judgment  in  Re  Farrell,  supra. 
The  practice  suggested  might  put  an  undue  burden  on  a success- 
ful plaintiff. 

Cur.  adv.  vult. 

4th  April  1952.  Henderson  J.A.  orally  delivered  the  judg- 
ment of  the  Court,  directing  that  the  costs  of  the  Official 
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Guardian,  as  guardian  ad  litem  of  the  infant  defendant  James 
Dicks,  be  paid  by  the  plaintiff  on  a solicitor-and-client  basis,  and 
that  she  be  permitted  to  add  the  amount  of  these  costs  to  her 
judgment  against  the  defendants  Dicks.  In  taking  this  course, 
it  was  stated,  the  Court  was  applying  the  principle  laid  down  by 
Middleton  J.  in  Re  Farrell,  supra. 

Order  accordingly. 

Solicitor  for  the  plaintiff,  respondent:  Louis  Sklar,  Toronto. 

Solicitors  for  the  defendants  Speers  Taxi  Limited  and  Merrick, 
appellants:  Thompson,  Tooze  & Muir,  Toronto. 


[LeBEL  j.] 

O'Neill  V.  O'Neill 

Fraud  and  Undue  Influence — When  Presumption  of  Influence  Arises  from 

Relationship  of  Parties — No  Presumption  as  between  Executor  and 

Beneficiary  of  Estate — Absence  of  Independent  Advice. 

The  relationship  of  executor  and  beneficiary  of  an  estate,  not  involving 
a trust,  is  not  one  of  those  relationships  which  in  themselves  and 
without  anything  further  give  rise  to  a presumption  of  undue  infiu- 
ence.  If,  therefore,  a beneficiary  seeks  to  set  aside,  on  the  ground 
of  undue  infiuence,  a transaction  between  herself  and  the  executor, 
she  must  either  prove  affirmatively  that  pressure  or  undue  influence 
was  in  fact  exerted  or  establish  special  circumstances  from  which  its 
existence  may  be  presumed.  Tate  v.  Williamson  (1866),  L.R.  2 Ch.  55 
at  61;  Glover  v.  Glover,  [1951]  1 D.L.R.  657  at  664,  applied. 

The  absence  of  independent  legal  advise,  even  in  a case  where  one  person 
obtains  a large  pecuniary  benefit  from  a much  older  person,  is  not 
conclusive,  or  in  itself  a ground  for  setting  aside  the  transaction. 
The  law  has  never  treated  an  old  person  as  an  infant,  and  such  a 
transaction  is  not  void  or  voidable  merely  because  of  the  absence  of 
independent  advice.  It  is  only  where  the  presumption  of  undue  in- 
fluence arises  that  the  question  of  independent  advice  becomes  im- 
portant, and  even  then  it  is  merely  one  element  to  be  considered,  and 
it  is  not  essential  to  prove  that  there  was  such  advice  in  order  to 
uphold  the  validity  of  the  transaction.  Inche  Noriah  v.  Shaik  Allie 
Bin  Omar,  [1929]  A.C.  127  at  135,  applied. 

An  action  to  set  aside  a deed  and  a lease. 

6th  to  9th  May  1952.  The  action  was  tried  by  LeBel  J. 
without  a jury  at  London. 

J.  A.  E.  Braden,  Q.C.,  for  the  plaintiff. 

E.  J.  R.  Wright,  Q.C.,  for  the  defendant. 

13th  August  1952.  LeBel  J.: — This  is  an  action  to  set  aside 
a deed  and  a lease  of  a farm  in  London  Township.  The  deed  is 
from  the  plaintiff  and  is  in  favour  of  herself  and  the  defendant. 
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her  son,  as  joint  tenants.  The  lease  is  from  the  son  and  is  for 
the  life  of  the  plaintiff.  It  is  said  to  have  been  the  consideration 
for  the  deed.  The  plaintiff,  who  is  80  years  of  age,  claims  that 
the  documents  should  be  set  aside  on  the  ground  that  the  relation- 
ship between  the  parties  was  such  as  to  raise  a presumption  of 
undue  influence  against  the  defendant  and  that  the  presump- 
tion has  not  been  rebutted.  The  defendant,  who  is  44  years  of 
age,  denies  that  the  relationship  was  such  as  to  raise  the  pre- 
sumption, and  alleges  that  if  there  was  such  a relationship,  the 
presumption  has  been  rebutted. 

The  farm,  which  was  referred  to  in  evidence  as  “the  home 
place”,  was  devised  to  the  plaintiff  by  her  husband  who  died 
in  1923.  At  that  time  there  were  eight  children,  including  a 
son  Gordon  who  died  on  29th  April  1951.  Now  surviving  are 
two  other  sons,  William  and  the  defendant  Ernest,  and  five 
daughters,  Olive  Marjory  Long,  Etta  Mae  Lincoln,  Vera  Findley, 
Wilhelmina  Hodgins  and  Gertrude  Watson.  All,  with  the  ex- 
ception of  the  deceased  Gordon,  married,  and  the  first  three 
daughters  named  reside  in  the  United  States.  Mrs.  Long  and 
Mrs.  Watson  are  now  widows;  the  defendant  is  the  youngest 
member  of  the  family. 

After  her  husband’s  decease  the  plaintiff  continued  to  live 
on  the  home  place  and  William  and  the  defendant  resided  with 
her  until  William  was  married  in  1927  and  acquired  a farm  of 
his  own  about  four  miles  away.  This  property  had  been  owned 
by  his  grandfather.  Later  the  defendant  also  married  and 
moved  from  the  home  place;  about  eight  years  ago  he  purchased 
a farm  adjoining  it  and  has  resided  there  since — at  the  present 
time  with  his  wife  and  two  young  daughters.  Gordon  in  his 
lifetime  lived  with  his  mother  and  worked  the  home  place  with 
the  assistance  of  his  brothers  while  they  were  there.  William 
lent  a hand  occasionally  after  his  marriage,  but  after  that  time 
it  was  the  defendant  who  gave  Gordon  such  substantial  assist- 
ance as  he  needed  from  time  to  time.  In  June  1951,  about  six 
weeks  after  Gordon’s  death,  the  defendant  suffered  a severe 
heart  attack  and  he  has  been  unable  to  do  any  heavy  work  since. 
His  activities  are  now  confined  to  the  raising  of  cattle  and  the 
home  place  is  of  real  value  to  him  for  this  purpose. 

In  November  1938  the  plaintiff  did  for  Gordon  in  substance 
what  the  defendant  says  she  did  for  him  in  August  1951;  she 
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then  conveyed  the  home  place  to  herself  and  Gordon  as  joint 
tenants.  The  two  deeds,  except  for  the  recital  in  the  latter  one, 
are  practically  identical,  and  each  is  expressed  to  be  in  con- 
sideration of  natural  love  and  affection  and  the  sum  of  $1.  In 
November  1941,  for  the  same  consideration,  the  plaintiff  con- 
veyed the  property  to  Gordon  absolutely,  reserving  to  herself  a 
life  lease.  None  of  the  family  objected  to  these  gifts  to  Gordon; 
it  seems  to  have  been  generally  felt  that  he  was  entitled  to  the 
home  place. 

The  plaintiff  acquired  the  home  place  again  under  Gordon’s 
will,  which  gave  her  his  whole  estate.  Under  its  provisions, 
however,  had  she  predeceased  him,  the  defendant  was  to  have 
received  one-half  the  value  of  the  estate  and  the  other  half  was 
to  have  been  divided  among  four  of  his  sisters  and  four  of  his 
nephews  and  nieces.  Neither  William  nor  Wilhelmina  was 
mentioned  in  the  will  and  the  defendant  was  named  as  the  sole 
executor.  It  is  clear,  therefore,  from  Gordon’s  intentions  as  thus 
expressed,  that  he  had  confidence  in  the  defendant  and  con- 
sidered that  after  his  mother,  he  had  the  next  claim  upon 
Gordon’s  bounty.  There  was  another  farm,  referred  to  as  the 
Biddulph  property,  containing  100  acres,  which  was  owned 
jointly,  so  Mr.  Braden  told  me,  by  the  plaintiff  and  Gordon.  Its 
probable  value  was  not  stated  in  evidence  and  how  Gordon  came 
by  his  joint  interest  in  it  was  not  mentioned  either.  On  Gordon’s 
death  that  interest,  of  course,  passed  to  the  plaintiff  together 
with  the  rest  of  his  estate,  which  was  valued  for  succession  duty 
purposes  at  some  $26,500,  including  the  home  place  valued  at 
$12,000.  I am  satisfied  on  the  evidence,  however,  that  the  home 
place  is  now  worth  $18,000  at  least. 

The  plaintiff’s  claim  is  based  on  the  equitable  doctrine  of 
undue  influence  which  is  explained  and  well  supported  by  au- 
thority in  Pollock  on  Contracts,  13th  ed.  1950,  at  pp.  481-2.  It  is 
there  explained  thus: 

‘Tn  equity  there  is  no  rule  defining  inflexibly  what  kind 
or  amount  of  compulsion  shall  be  sufficient  ground  for  avoiding 
a transaction,  whether  by  way  of  agreement  or  by  way  of  gift. 
The  question  to  be  decided  in  each  case  is  whether  the  party  was 
a free  and  voluntary  agent:  Williams  v.  Bayley  (1866)  L.R. 
1 H.L.  200,  210;  35  L.J.  Ch.  717. 
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“Any  influence  brought  to  bear  upon  a person  entering  into 
an  agreement,  or  consenting  to  a disposal  of  property  [‘Person’ 
here  is  not  limited  to  the  actual  owner  of  the  property,  but  in- 
cludes also  one  who  has  control  of  the  property  on  behalf  of  the 
actual  owner:  Chennels  v.  Bruce  (1939)  55  T.L.R.  422.],  which, 
having  regard  to  the  age  and  capacity  of  the  party,  the  nature 
of  the  transaction,  and  all  the  circumstances  of  the  case,  ap- 
pears to  have  been  such  as  to  preclude  the  exercise  of  free  and 
deliberate  judgment,  is  considered  by  courts  of  equity  to  be 
undue  influence,  and  is  a ground  for  setting  aside  the  act  pro- 
cured by  its  employment.  The  difference  between  a gift  and  a 
manifestly  disadvantageous  contract  is  for  this  purpose  only  a 
matter  of  degree. 

“ ‘The  principle  applies  to  every  case  where  influence  is  ac- 
quired and  abused,  where  confidence  is  reposed,  and  betrayed,’ 
Per  Lord  Kingsdown,  Smith  v.  Kay  (1859)  7 H.L.C.  at  779  [11 
E.R.  299] . Such  cases  are  thus  classified  by  Cotton  L.J.  ‘First, 
where  the  Court  has  been  satisfied  that  the  gift  was  the  result  of 
influence  expressly  used  by  the  donee  for  the  purpose;  second, 
where  the  relations  between  the  donor  and  donee  have  at  or 
shortly  before  the  execution  of  the  gift  been  such  as  to  raise  a 
presumption  that  the  donee  had  influence  over  the  donor.  In 
such  a case  the  Court  sets  aside  the  voluntary  gift,  unless  it  is 
proved  that  in  fact  the  gift  was  the  spontaneous  act  of  the 
donor  acting  under  circumstances  which  enabled  him  to  exercise 
an  independent  will  and  which  justifies  [sic]  the  Court  in  holding 
that  the  gift  was  the  result  of  a free  exercise  of  the  donor’s  will. 
The  first  class  of  cases  may  be  considered  as  depending  on  the 
principle  that  no  one  shall  be  allowed  to  retain  any  benefit 
arising  from  his  own  fraud  or  wrongful  act.  In  the  second 
class  of  cases  the  Court  interferes,  not  on  the  ground  that  any 
wrongful  act  has  in  fact  been  committed  by  the  donee,  but  on 
the  ground  of  public  policy,  and  to  prevent  the  relations  which 
existed  between  the  parties  and  the  influence  arising  therefrom 
being  abused.’  Allcard  v.  Skinner  (1887),  36  Ch.  Div.  145,  171; 
56  L.J.  Ch.  1052.” 

Speaking  of  the  second  class  of  cases,  the  learned  editor  of 
the  text-book  from  which  I have  just  quoted  calls  them  cases  of 
“suspected  relations”.  Lord  Penzance  said  in  Parfitt  v.  Lawless 
(1872),  L.R.  2 P.  & D.  462  at  468: 
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“In  equity  persons  standing  in  certain  relations  to  one  an- 
other— such  as  parent  and  child,  man  and  wife,  doctor  and 
patient,  attorney  and  client,  confessor  and  penitent,  guardian 
and  ward — are  subject  to  certain  presumptions  when  trans- 
actions between  them  are  brought  in  question;  and  if  a gift  or 
contract  made  in  favour  of  him  who  holds  the  position  of  influence 
is  impeached  by  him  who  is  subject  to  that  influence,  the  Courts 
of  equity  cast  upon  the  former  the  burthen  of  proving  that  the 
transaction  was  fairly  conducted  as  if  between  strangers;  that 
the  weaker  was  not  unduly  impressed  by  the  natural  influence 
of  the  stronger,  or  the  inexperienced  overreached  by  him  of 
more  mature  intelligence.” 

Mr.  Braden  argues  that  this  case  comes  within  the  second 
class  because,  as  I have  stated,  the  defendant  is  the  executor 
and  the  plaintiff  is  the  sole  beneficiary  of  Gordon’s  will.  No 
authority  has  been  cited  in  support  of  the  proposition  that  as 
between  a personal  representative  and  a beneficiary  it  is  pre- 
sumed from  that  relationship  that  the  personal  representative 
had  influence  over  the  other.  This  is  not  a case  involving  the 
relationship  of  trustee  and  cestui  que  trust,  where  the  general 
law  of  trust  protects  the  latter.  No  trust  was  created  by  the 
terms  of  Gordon’s  will.  The  plaintiff  took  the  home  place  as 
well  as  the  other  assets  outright  and,  in  my  opinion,  the  pro- 
visions of  The  Devolution  of  Estates  Act,  R.S.O.  1950,  c.  103, 
vesting  the  property  in  a personal  representative  for  the  statutory 
period  do  not,  as  was  submitted,  assist  the  plaintiff.  The  de- 
fendant never  really  administered  any  part  of  the  estate;  no 
estate  account  was  opened  and  moneys  received  for  any  bit  of 
personal  property  that  had  been  Gordon’s  were  paid  direct  to 
the  plaintiff  by  the  purchasers.  The  defendant  was  advised  by 
the  solicitors  for  the  estate,  Messrs.  Joy  and  Oatman,  that  it  was 
not  necessary  to  probate  the  will  and  it  was  not  until  after  these 
proceedings  were  threatened  that  the  defendant,  upon  the  in- 
sistence of  his  brother  William  and  perhaps  other  members  of 
the  family,  instructed  Messrs.  Joy  and  Oatman  to  apply  for 
probate.  At  that  time  the  defendant  had  been  ill  for  several 
months  and  what  little  he  had  previously  done  for  his  mother’s 
benefit  in  connection  with  Gordon’s  personal  property  was  now 
being  done  by  William.  It  is  impossible  to  conclude  that  this 
particular  relationship  is  one  of  the  recognized  relationships 
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from  which  undue  influence  is  presumed,  and  that  being  so,  the 
burden  of  proof  is  clearly  upon  the  plaintiff.  She  must  show 
affirmatively  that  pressure  or  undue  influence  was  employed: 
Pollock,  op.  cit.,  p.  485;  BlacMe  v.  Clark;  Cock  v.  Clark  (1852), 
15  Beav.  595,  51  E.R.  669;  Toker  v.  Toker  (1862),  31  Beav.  629, 
54  E.R.  1283;  or  she  must  bring  this  case  within  the  second 
class  by  proving  that  there  are  particular  circumstances  here 
which  give  rise  to  the  presumption  of  undue  influence  against 
the  defendant,  for,  as  Lord  Chelmsford  said  in  Tate  v.  Williamson 
(1866),L.R.  2Ch.  55at61: 

“Wherever  two  persons  stand  in  such  a relation  that,  while 
it  continues,  confidence  is  necessarily  reposed  by  one,  and  the 
influence  which  naturally  grows  out  of  that  confidence  is  pos- 
sessed by  the  other,  and  this  confidence  is  abused,  or  the  influence 
is  exerted  to  obtain  an  advantage  at  the  expense  of  the  confid- 
ing party,  the  person  so  availing  himself  of  his  position  will  not 
be  permitted  to  retain  the  advantage,  although  the  transaction 
could  not  have  been  impeached  if  no  such  confidential  relation 
had  existed.” 

Apart  then  from  being  able  to  lead  evidence  of  positive 
undue  influence  exerted  upon  her,  with  a resulting  loss  of  her 
independence  of  judgment,  she  must,  in  the  words  of  the 
Judicial  Committee,  per  Lord  Tucker,  in  Glover  v.  Glover,  [1951] 
1 D.L.R.  657  at  664,  “establish  either  the  existence  of  one  of 
the  recognized  relationships  which  give  rise  to  the  presumption 
or  that  there  were  special  circumstances  in  which  in  the  par- 
ticular case  the  inference  is  that  such  influence  existed  and  was 
abused”. 

Mr.  Braden  contends  not  only  that  undue  influence  has  been 
affirmatively  proved,  but  that  there  are  special  circumstances 
in  this  case  which  permit  the  inference  to  be  fairly  drawn,  and 
he  argues  that  if  he  is  correct  in  either  or  both  respects,  the 
burden  is  on  the  defendant  to  prove  that  the  plaintiff  was  at  the 
material  time  a free  and  voluntary  agent.  Numerous  decisions 
in  the  English  Courts  and  our  own  were  cited  by  him.  But 
these  decisions  are  not  of  much  assistance  since,  as  has  been 
frequently  said,  as  it  was  in  the  Glover  case,  they  merely  show 
the  varying  circumstances  in  which  the  inference  has  been  drawn 
in  the  past.  Each  case  depends  upon  its  own  facts  and,  as 
Fletcher  Moulton  L.J.  said  in  In  re  Coomber;  Coomber  v. 
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CoomheVy  [1911]  1 Ch.  723  at  729:  “There  is  no  class  of  case  in 
which  one  ought  more  carefully  to  bear  in  mind  the  facts  of  the 
case,  when  one  reads  the  judgment  of  the  Court  on  those  facts, 
than  cases  which  relate  to  fiduciary  and  confidential  relations 
and  the  action  of  the  Court  with  regard  to  them.” 

The  decisions  do  point  to  some  special  situations  which  must 
be  carefully  scrutinized  if  they  are  found  to  exist.  Among  these 
may  be  mentioned:  that  the  transaction  was  a voluntary  gift 
or  that  the  consideration  was  manifestly  inadequate;  that  there 
was  a disparity  in  the  age,  position  or  capacity  of  the  parties; 
that  the  transaction  was  improvident  in  that  the  grantor  or 
donor  thereby  became  impoverished  or  practically  so;  that  there 
was  a lack  of  independent  advice;  and  in  some  instances  that 
there  was  an  absence  of  a power  of  revocation.  Having  regard 
to  these  matters,  I now  propose  to  deal  with  the  circumstances 
leading  up  to  the  execution  of  the  disputed  documents  and  to 
review  what  took  place  at  the  time  they  were  executed  and 
afterwards. 

Gordon  was  buried  on  2nd  May  1951  and  after  the  funeral 
Mrs.  Long  remained  with  the  plaintiff  on  the  home  place  until 
about  6th  May.  Mrs.  Watson  moved  in  with  her  mother  but  later 
the  two  ladies  went  to  Mrs.  Watson’s  home  in  London  where,  I 
understand,  they  now  reside.  Mrs.  Long  swore  that  her  mother 
had  expressed  the  wish  that  the  defendant  have  the  home  place 
and  on  cross-examination  she  said  that  her  mother  had  told  her 
on  the  day  after  the  funeral  that  she  was  going  to  give  the  de- 
fendant what  Gordon  intended  him  to  have.  Mr.  Morrison,  the 
solicitor  who  drew  the  disputed  documents,  swore  that  the  plain- 
tiff instructed  him  beforehand  that  Gordon  had  wanted  her  to 
make  sure  that  the  defendant  got  the  home  place. 

Mrs.  Long  admitted  that  within  a day  or  two  of  Gordon’s 
death  she  had  suggested  to  the  plaintiff  that  she  should  make  a 
will  and  that  she  herself  had  intimated  in  the  course  of  a discus- 
sion which  followed  that  the  plaintiff  could  provide  for  the 
members  of  the  family  in  such  percentages  of  her  estate  as  she 
wished.  She  also  stated  that  she  had  informed  her  mother  that 
she  wanted  nothing  herself  since  she  was  financially  independent. 
She  said  she  had  written  out  some  notes  for  her  mother  with 
respect  to  the  percentages  and  this  was  confirmed  by  the  plain- 
tiff. Mrs.  Long  denied,  however,  that  she  had  suggested  that 


47— [1952]  O.R. 


748 


Ontario  Reports. 


[1952] 


Ernest  get  the  home  place.  She  related  that  when  her  mother 
indicated  that  she  wished  to  go  to  London,  she  had  tried  to  get 
William  to  drive  her  there  but  he  had  refused.  William  admitted 
that  that  was  so.  She  had  then  secured  the  defendant’s  consent 
to  drive  the  plaintiff. 

On  4th  May  the  defendant  took  the  plaintiff  to  the  office 
of  Messrs.  Joy  and  Oatman  who,  as  stated,  were  the  solicitors 
for  Gordon’s  estate.  The  defendant  was  not  present  when  the 
plaintiff’s  will  was  drawn  by  Mr.  Oatman.  It  provided  that 
the  defendant  should  have  the  home  place  and  he  was  named 
as  the  sole  executor;  that  Ella  Mae  Lincoln  should  receive  $1,000, 
and  that  the  balance  should  be  divided  equally  among  the  plain- 
tiff’s children  other  than  the  defendant.  There  was  no  division 
on  the  basis  of  percentages.  The  plaintiff  swore  that  all  this 
was  in  accordance  with  what  the  defendant  had  told  her  to  do 
while  on  the  way  to  London.  The  defendant  denied  that  he 
had  told  his  mother  what  to  do  at  any  time  and  he  said  that 
up  to  the  date  of  the  trial  he  had  not  known  the  contents  of  this 
will.  Incidentally,  the  matter  of  this  will  and  how  it  came  to 
contain  the  provisions  it  did  was  introduced  upon  the  plaintiff’s 
examination  by  her  counsel.  For  that  reason,  and  for  the 
further  reason  that  I considered  it  relevant  to  the  important 
question  of  how  her  intentions  as  later  expressed  in  the  disputed 
documents  were  produced,  I overruled  the  objection  to  the  intro- 
duction of  the  will  as  part  of  the  case  for  the  defendant. 

On  20th  August  the  parties  attended  upon  Mr.  Morrison  at 
his  office  in  London.  The  plaintiff  swore  that  she  had  thought 
she  was  being  taken  to  see  Mr.  Oatman  about  something  in  con- 
nection with  Gordon’s  estate  but  that  the  defendant  had  taken 
her  to  Mr.  Morrison  instead.  She  stated  that  the  defendant 
had  introduced  her  to  Mr.  Morrison,  who  had  some  papers  ready 
at  hand  for  her  signature  when  she  arrived.  She  said  she 
thought  the  deed  was  in  reality  a lease  of  the  home  place  to 
the  defendant  but  that  she  “trusted  Ernie  as  I used  to  trust 
Gordon”  and  that  upon  being  reassured  by  the  defendant  that 
“it  was  all  right  to  sign”  she  had  done  so.  She  also  testified 
that  she  thought  Mr.  Morrison  “might  have  read  a little  bit”  of 
the  document  to  her,  but  not  the  whole  of  it.  She  swore  that  he 
did  not  explain  what  the  document  was  and  that  she  had  not 
been  told  that  it  was  a deed.  She  indicated,  however,  that  she 
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thought  she  had  been  in  Mr.  Morrison’s  office  that  day  for  about 
an  hour.  As  for  anything  else  that  happened  in  that  office  that 
day,  she  professed  inability  to  recall,  although  Mr.  Morrison  had 
also  drawn  a new  will  for  her;  later  in  her  testimony  she  said 
that  she  knew  she  had  signed  this  will  “but  not  the  kind  I thought 
I was  making”. 

The  defendant  swore  that  his  mother  was  mistaken  in  all 
her  material  testimony,  but  he  admitted  that  she  probably 
thought  she  spoke  the  truth.  He  implied  by  his  manner  that 
he  felt  she  had  been  influenced  against  him  and  later  he  swore 
that  such  influence  had  been  exercised  by  those  of  the  family 
who  opposed  him.  He  claimed  that  his  mother  had  told  him 
after  Gordon  died  that  she  wanted  him  to  have  the  home  place; 
that  afterwards  she  had  asked  him  to  take  her  to  see  Mr.  Mor- 
rison and  that  she  herself  had  instructed  the  lawyer.  The  de- 
fendant denied  having  instructed  him.  He  also  denied  attempt- 
ing to  influence  her  in  his  own  favour  and  testifled  that  when 
he  wanted  Mr.  Morrison  to  provide  for  the  payment  by  him  of 
the  municipal  taxes  on  the  farm  in  addition  to  her  rental  of  $500 
per  annum,  she  had  demurred. 

Mr.  Morrison  confirmed  all  that  the  defendant  said  had  taken 
place  in  his  office  on  that  occasion;  he  denied  that  he  had  received 
instructions  in  the  matters  he  was  consulted  about  until  the 
parties  attended  him  on  20th  August.  He  swore  that  the  plain- 
tiff said  that  she  “would  like  the  home  place  over  to  Ernie  like 
I did  for  Gordon”  and  he  testifled  that  she  had  handed  him  her 
title-deeds  from  which  she  had  extracted  the  joint  deed  drawn 
in  1938.  As  I have  already  indicated,  he  testifled  that  she  told 
him  that  Gordon  had  wanted  her  to  make  sure  that  Ernest  got 
the  home  place.  Mr.  Morrison  asked  her  what  assets  she  had 
besides  the  home  place  and  was  told  by  either  party  that  there 
was  roughly  $30,000,  which  seems  to  me  to  be  borne  out  by 
the  evidence.  He  also  related  how  the  plaintiff  explained  to 
him  that  had  she  predeceased  the  defendant  he  would  have  ob- 
tained one-half  the  value  of  Gordon’s  estate.  He  asked  the 
plaintiff  whether  she  understood  that  the  document  was  a joint 
deed  and  if  the  defendant  predeceased  her  the  property  would 
come  back  to  her,  and  she  said  that  she  did. 

Concerning  the  lease,  which  was  drawn  informally  on  a small 
piece  of  paper,  Mr.  Morrison  said  that  it  was  at  her  instance 
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that  he  provided  that  the  taxes  were  to  be  deducted  from  the 
rent  and  that  at  her  request  he  had  retained  the  lease  in  his 
possession  after  the  defendant  had  signed  it.  He  also  swore 
that  the  plaintiff  had  instructed  him  concerning  the  will  she 
made  that  day,  and  that,  in  accordance  with  those  instructions, 
the  defendant  had  not  been  mentioned  in  it.  When  the  docu- 
ments were  prepared  the  defendant  had  been  present  because 
that  was  what  the  plaintiff  had  expressly  wanted.  Incidentally, 
the  defendant  said  that  he  realized  when  the  will  was  drawn 
that  if  he  should  die  before  his  mother,  his  two  daughters  would 
not  benefit  under  it,  but  he  had  not  objected. 

Only  one  more  matter  of  fact  remains  to  be  discussed.  The 
plaintiff  swore  that  some  days  after  20th  August  she  told  Mrs. 
Watson  and  William  that  she  did  not  know  what  she  had  signed 
and  asked  them  to  visit  Mr.  Morrison  and  find  out.  After  Mr. 
Morrison  had  properly  refused  to  divulge  information  unless 
authorized  by  the  parties  to  do  so,  a meeting  was  held  in  his 
office  on  5th  September  and  it  seems  to  have  been  a rather 
stormy  one.  Mrs.  Long  was  again  visiting  Ontario  and  all  the 
members  of  the  family  were  present  except  Mrs.  Lincoln  and 
Mrs.  Findley.  Mr.  Morrison  explained  what  had  taken  place  on 
20th  August  and  when  requested  he  read  aloud  the  documents 
signed  that  day,  including  the  plaintiff’s  will.  William  and  his 
sisters,  Mrs.  Watson  and  Mrs.  Hodgins,  voiced  their  extreme 
dissatisfaction,  but  the  plaintiff,  I find,  said  nothing  by  way  of 
objection.  On  the  contrary,  she  remarked  to  Mr.  Morrison  that 
she  had  so  many  children  she  couldn’t  be  expected  to  please 
them  all  and  further  that  she  wanted  things  left  as  they  were 
because  that  was  what  Gordon  had  wanted.  At  one  stage  of 
the  discussion  William  called  attention  to  the  fact  that  if  the 
defendant  died  before  his  mother,  his  children  would  take 
nothing  under  the  will.  The  plaintiff  wanted  that  change  made. 
The  matter  of  the  taxes  was  also  discussed  and  the  defendant 
agreed  to  a change  in  the  lease  whereby  taxes  were  to  be  de- 
ducted from  the  rent  only  “if  cattle  drops  % below  today’s 
price”.  Mr.  Morrison  made  this  change  in  the  lease  and  also 
redrew  the  plaintiff’s  will  to  give  the  plaintiff’s  children  a one- 
seventh  share  in  the  event  that  the  defendant  predeceased  the 
plaintiff. 
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Making  due  allowance  for  the  natural  bias  of  the  parties  and 
their  witnesses  and  for  Mr.  Morrison’s  understandable  desire  to 
justify  what  he  had  done,  and  having  regard  not  only  to  what 
was  said  by  the  various  witnesses  but  to  their  demeanour  and 
to  the  effect  of  the  testimony  of  each  as  a whole,  my  conclusion, 
reached  without  hesitation,  is  that  I should  accept  what  was 
sworn  to  by  the  defendant  and  his  witnesses  and  reject  what 
was  put  forward  to  the  contrary  by  the  plaintiff  and  her  wit- 
nesses. I was  impressed  by  the  testimony  of  the  defendant  and 
his  sister  Mrs.  Long  and  in  particular  by  that  of  Mr.  Morrison. 
I am  satisfied  that  he  is  an  honest  and  painstaking  lawyer.  He 
said  what  he  had  to  say  in  a straightforward  manner  and  I have 
not  the  slightest  doubt  about  his  veracity.  To  suggest,  there- 
fore, that  he  acted  on  20th  August  in  the  perfunctory  manner 
in  which  the  plaintiff  says  he  did,  is  fatuous.  That  the  plain- 
tiff is  mistaken  when  she  says  the  documents  were  prepared 
beforehand  is  clear  from  the  admission  she  made  when  called  in 
reply.  She  said  at  that  time  that  the  title-deeds  were  taken 
to  London  that  day  and  she  handed  them  to  Mr.  Morrison  and 
I cannot  credit  her  statement  that  the  documents  were  not  ex- 
plained to  her  and  that  she  did  not  know  she  was  signing  a deed. 
Mr.  Morrison  swore  to  the  contrary  and  said  that  she  seemed 
to  understand  everything  perfectly.  He  had  only  once  seen 
her  somewhat  confused  and  that  was  during  the  family  squabble 
in  his  office  on  5th  September.  In  my  opinion  that  is  not  to 
be  wondered  at.  Undoubtedly  she  became  confused  when  she 
realized  what  dissension  her  actions  had  caused  within  her 
family.  I accept  Mr.  Morrison’s  view  that  on  20th  August  the 
plaintiff  fully  understood  what  she  was  doing  and  the  effect  of 
what  she  herself  had  asked  him  to  do  for  her. 

After  all,  what  was  the  nature  of  that  which  she  did  that 
day,  and  why  did  she  do  it?  In  answer  to  the  first  part  of  the 
question,  it  should  be  realized  that  she  was  not  parting  with  the 
home  place.  She  retained  a joint  one-half  interest  in  it  and  she 
had  had  experience  with  that  kind  of  title  in  the  case  of  Gordon 
and  herself  in  1938;  she  also  knew  the  difference  between  that 
kind  of  title  and  an  absolute  title,  because  she  had  conveyed 
the  latter  kind  to  Gordon  in  1941;  she  was  also  aware  that  the 
defendant’s  health  was  precarious  and  that  he  might  predecease 
her,  which,  incidentally,  is  more  than  a bare  possibility  despite 
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the  marked  disparity  between  the  ages  of  the  parties.  In  an- 
swer to  the  second  part  of  the  question,  I am  satisfied  that  the 
plaintiff  was  influenced  by  what  Gordon  had  thought  in  his 
lifetime,  and  that  she  herself  had  the  affection  towards  the 
defendant  that  a normal  mother  would  have.  Certainly,  there 
is  no  hint  of  any  trouble  between  the  parties  before  20th  August. 
Again,  William  had  the  grandfather’s  place  and  was  settled  in 
life;  the  defendant,  the  only  other  surviving  son,  appears  to  have 
been,  and  now,  since  Mr.  Oatman  drew  her  will  in  May,  he  was, 
unable  to  do  other  than  raise  cattle  and  needed  more  land. 
What  is  more  natural  in  these  circumstances  than  that  she  de- 
sired to  see  him  have  the  place  rather  than  see  it  sold  to 
strangers,  provided  that  she  could  reside  there  and  secure  what 
she  thought  was  a fair  rent  for  the  remainder  of  her  life? 

I have  no  doubt  upon  the  evidence  that  the  plaintiff  is, 
despite  her  years,  in  good  health  and  that  her  capacity,  except 
for  an  understandable  impairment  in  memory,  is  also  good;  and 
her  experience  in  the  business  of  running  a farm,  in  keeping 
accounts  and  transacting  affairs  of  a legal  nature  is  considerably 
better  than  that  of  an  average  woman.  She  was  not,  I am 
satisfied,  unduly  influenced  in  the  defendant’s  favour  by  anyone 
on  or  before  20th  August.  Her  intentions  as  expressed  in  the 
disputed  documents  were  her  own  and  I have  set  out  how  those 
intentions  were  fairly  produced.  The  reason  for  her  change  of 
mind  and  attitude  is  not  hard  to  find.  In  my  opinion,  if  there 
is  any  evidence  of  undue  influence  in  this  case,  it  must  be  found 
against  William  and  his  sisters  Mrs.  Hodgins  and  Mrs.  Watson. 
I find  as  a fact  that  after  20th  August  these  three  kept  the  de- 
fendant and  Mrs.  Long  from  seeing  the  plaintiff  and  did  all  in 
their  power  to  convince  her  that  the  defendant  had,  with  Mrs. 
Long’s  assistance,  wronged  her  in  some  way.  And  who,  unless 
it  was  one  or  more  of  the  same  three  persons,  convinced  the 
plaintiff,  or  sought  to  do  so,  that  after  that  date  she  had  nothing 
to  live  on?  She  so  expressed  herself  to  Mrs.  Long  when  in  fact 
she  is  possessed  of  considerable  property  and  estate.  As  I have 
said,  she  owns  the  Biddulph  farm  and  in  addition  to  other  assets 
she  owns  cattle  and  other  livestock  said  to  be  worth  in  excess 
of  $30,000. 

Even  if  it  could  be  said  that  the  joint  deed  between  the 
parties  was  without  consideration  or  was  for  a manifestly  in- 
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adequate  consideration,  and  I do  not  think  it  reasonably  could 
be,  the  question  of  consideration  or  lack  of  it  does  not  arise  in 
this  case,  in  my  opinion.  Unquestionably  in  the  circumstances 
the  plaintiff  was  entitled  to  give  the  home  place  to  the  defend- 
ant, and  if  it  can  be  said  that  that  was  what  she  did,  there  is 
no  general  presumption  against  the  validity  of  gifts  as  such : see 
Pollock,  op.  cit.j  at  pp.  484-5,  and  the  decisions  there  cited. 

I come  finally  to  the  matter  of  independent  advice.  • Mr. 
Braden  argues  that  the  documents  must  be  set  aside  because 
the  plaintiff  was  without  the  benefit  of  such  advice.  Its  ab- 
sence, he  says,  is  conclusive.  Mr.  Wright  concedes  that  there 
was  no  independent  advice,  but  contends  that  its  absence  is  only 
an  element  to  be  considered,  and  I think  he  is  right.  A trans- 
action with  or  without  consideration  by  which  one  person  obtains 
a large  pecuniary  benefit  from  a much  older  person  is  not  void 
or  voidable  merely  because  there  is  an  absence  of  independent 
legal  advice.  The  law  has  never  treated  an  old  person  as  an 
infant.  It  is  only  where  there  is  a presumption  of  undue  in- 
fiuence  in  the  circumstances  that  the  question  of  independent 
advice  becomes  important.  From  what  I have  already  said  as  to 
my  conclusions,  I need  hardly  say  that  I am  satisfied  that  there 
is  no  such  presumption  in  the  circumstances  of  this  case,  and 
further,  that  if  there  is,  it  has  been  rebutted.  But  if  it  is 
assumed  that  the  presumption  does  arise  here,  it  does  not 
follow  that  independent  advice  was  essential  to  uphold  the 
validity  of  the  documents.  The  point  was  settled  by  the 
Judicial  Committee,  per  Lord  Hailsham,  in  Inche  Noriah  v. 
Shaik  Allie  Bin  Omar,  [1929]  A.C.  127  at  135.  He  said: 

“But  their  Lordships  are  not  prepared  to  accept  the  view 
that  independent  legal  advice  is  the  only  way  in  which  the  pre- 
sumption can  be  rebutted;  nor  are  they  prepared  to  affirm  that 
independent  legal  advice,  when  given,  does  not  rebut  the  pre- 
sumption, unless  it  be  shown  that  the  advice  was  taken.  It 
is  necessary  for  the  donee  to  prove  that  the  gift  was  the  result 
of  the  free  exercise  of  independent  will.  The  most  obvious  way 
to  prove  this  is  by  establishing  that  the  gift  was  made  after  the 
nature  and  effect  of  the  transaction  had  been  fully  explained  to 
the  donor  by  some  independent  and  qualified  person  so  com- 
pletely as  to  satisfy  the  Court  that  the  donor  was  acting  in- 
dependently of  any  influence  from  the  donee  and  with  the  full 
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appreciation  of  what  he  was  doing;  and  in  cases  where  there 
are  no  other  circumstances  this  may  be  the  only  means  by 
which  the  donee  can  rebut  the  presumption.  But  the  fact  to 
be  established  is  that  stated  in  the  judgment  already  cited  of 
Cotton  L.J.,  and  if  evidence  is  given  of  circumstances  sufficient 
to  establish  this  fact,  their  Lordships  see  no  reason  for  dis- 
regarding them  merely  because  they  do  not  include  independent 
advice  from  a lawyer.” 

I am  satisfied,  as  I have  said,  that  Mr.  Morrison  explained 
the  nature  of  the  disputed  transaction  to  the  plaintiff  and  that 
she  fully  understood  what  she  was  doing.  In  my  opinion  there 
was  no  need  for  anything  more. 

The  action  is  dismissed  with  costs. 

Action  dismissed  with  costs. 

Solicitors  for  the  plaintiff:  Braden  d McAlister,  London. 

Solicitors  for  the  defendant:  Wright  d Poole,  London. 


[COURT  OF  APPEAL.] 

MacDonald  v*  MacDonald* 

Divorce  and  Matrimonial  Causes — Alimony  and  Maintenance — Distinc- 
tion between  Terms — Registration  of  Judgment  against  Land — 
The  Judicature  Act,  R.S.0. 1950,  c.  190,  s.  77. 

“Alimony”,  as  used  in  s.  77  of  The  Judicature  Act,  does  not  include 
permanent  maintenance  awarded  to  a former  wife  on  the  dissolution 
of  her  marriage,  and  a judgment  for  maintenance  is  consequently 
not  one  that  may  be  registered  against  the  lands  of  the  former  hus- 
band under  that  section.  Minaker  v.  Minaker  and  Median,  [1949] 
O.W.N.  781,  approved;  Ruddy  v.  Ruddy,  [1948]  O.W.N.  354,  dis- 
approved. The  term  “alimony”  in  English  and  Ontario  law  is 
properly  limited  to  an  allowance  granted  to  a wife  while  the  mar- 
riage subsists,  whereas  “maintenance”  is  properly  used  of  the  allow- 
ance granted  on  dissolution  of  the  marriage.  Hanley  v.  Hanley, 
[1949]  O.R.  847;  Hyman  v.  Hyman,  [1929]  A.C.  601  at  623-4,  applied; 
Ladder  v.  Ladder,  [1923]  N.Z.L.R.  785  at  788;  McNair  v.  McNair 
(1923),  19  Alta.  L.R.  479  at  485,  agreed  with. 

An  appeal  by  Sarah  Emma  MacDonald  from  the  order  of 

Treleaven  J.,  [1952]  O.W.N.  431. 

17th  June  1952.  The  appeal  was  heard  by  Henderson^  Hope 
and  Gibson  JJ.A. 

Malcolm  Rohh  {B.  W.  Hurley,  with  him) , for  the  wife,  appel- 
lant: The  allowance  made  to  a woman  after  she  obtains  judgment 
absolute  is  the  same  as  that  granted  in  the  judgment  nisi  and 


C.A. 


MacDonald  v*  MacDonald* 


755 


continued  up  to  the  judgment  absolute,  even  if  different  names 
(“alimony”  and  “maintenance”)  are  strictly  applicable  to  them. 
Both  of  them  are  alimentary  allowances  and  are  paid  under  and 
by  virtue  of  the  judgment  nisi,  not  the  judgment  absolute,  and 
failure  to  pay  is  enforced  under  the  judgment  nisi.  Hanley  v.  Han- 
ley, [1949]  O.R.  847,  [1950]  1 D.L.R.  63,  relied  on  by  the  trial 
judge,  clearly  establishes  the  distinction  between  alimony  and 
maintenance,  but  our  submission  is  that  Buddy  v.  Buddy,  [1948] 
O.W.N.  354,  [1949]  1 D.L.R.  284,  was  correctly  decided,  and 
that  although  the  distinction  exists  the  word  “alimony”  in  s. 
77  of  The  Judicature  Act,  R.S.O.  1950,  c.  190,  must  be  taken  to 
mean  any  allowance  to  a woman  or  wife  who  would  be  entitled 
by  the  laws  of  England  to  a divorce  and  to  alimony  as  incident 
thereto.  We  refer  also  to  Cependa  v.  Cependa,  [1945]  O.W.N. 
903,  [1945]  4 D.L.R.  806. 

The  Matrimonial  Causes  Act,  R.S.O.  1950,  c.  226,  s,  1,  pro- 
vides that  a husband  may  be  required  to  secure  a gross  or  annual 
sum  to  his  wife:  Minaker  v.  Minaker  and  Median,  [1949]  O.W.N. 
781;  Stephens  v.  Stephens,  [1948]  O.R.  807,  [1948]  4 D.L.R. 
525.  If  s.  77  is  to  be  rigidly  construed  it  would  seem  that  a 
woman  might  be  protected  by  registration  up  to  the  time  of  the 
judgment  absolute,  but  thereafter  only  if  she  applied  under  The 
Matrimonial  Causes  Act  and  obtained  security.  There  would  be 
a hiatus  here,  and  the  husband  might  dispose  of  all  his  assets  in 
the  meantime,  defeating  the  wife’s  claim. 

A wife  who  is  successful  under  The  Matrimonial  Causes  Act 
may  be  awarded  maintenance,  but  she  may  fail  in  the  divorce 
action  and  yet  obtain  an  allowance,  which  is  then  called  alimony. 
This  leads  to  an  irresistible  conclusion  that  the  framers  of  what 
is  now  s.  77  of  The  Judicature  Act  could  not  have  intended  that 
a woman  should  have  less  protection  if  she  obtained  her  divorce 
than  if  she  did  not. 

E.  A.  Goodman,  for  the  husband,  respondent:  Alimony  as  a 
right  of  the  wife  is  dependent  upon  the  existence  of  the  marriage 
relationship.  When  s.  77  was  first  enacted  there  was  no  pos- 
sibility of  an  award  of  maintenance  on  divorce  in  Ontario,  and 
the  Legislature  could  not  have  had  it  in  mind  in  using  the  word 
“alimony”.  Maintenance  may  be  secured  under  s.  1 of  The 
Matrimonial  Causes  Act,  and  an  application  under  this  section, 
which  is  the  common  practice  in  England,  would  have  been  the 
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proper  method  of  obtaining  protection  for  this  appellant:  I rely 
on  Minaker  v.  Minaker  and  Median,  supra;  Hanley  v.  Hanley, 
supra;  The  Supreme  Court  of  Judicature  (Consolidation)  Act, 
1925  (Eng.),  c.  49,  s.  190;  Rayden  on  Divorce,  5th  ed.  1919, 
pp.  474,  636. 

One  reason  for  the  confusion  on  this  subject  is  the  existence 
in  England  of  what  is  known  as  a divorce  a mensa  et  thoro,  or 
judicial  separation;  this  is  commonly  called  a divorce,  and  a 
wife  who  obtains  one  is  entitled  to  alimony,  but  there  is  no  right 
to  remarry:  as  to  the  distinction,  see  Ernst  on  Marriage  and 
Divorce,  1879,  p.  208. 

The  Courts  have  authority  under  Rule  603  to  declare  whether 
or  not  any  particular  claim  constitutes  an  encumbrance:  Re 

Nassau  and  Fay,  [1950]  O.W.N.  814. 

Malcolm  Rohb,  in  reply. 

Cur.  adv.  vult. 

8th  September  1952.  The  judgment  of  the  Court  was  de- 
livered by 

Hope  J.A.  : — The  appellant  (the  respondent  on  the  motion) 
appeals  from  the  order  of  Treleaven  J.  dated  the  25th  April 
1952,  declaring  that  a certificate  of  judgment  for  alimony  and 
maintenance  registered  against  certain  lands  of  the  respondent 
(the  applicant  on  the  motion)  pursuant  to  s.  77  of  The  Judica- 
ture Act,  R.S.O.  1950,  c.  190,  does  not  constitute  an  encum- 
brance upon  the  title  of  the  said  lands. 

The  appellant  sued  her  husband  for  dissolution  of  their  mar- 
riage and  inter  alia  alimony  and/or  maintenance  for  herself. 
After  trial  before  Spence  J.  a judgment  dated  the  19th  April 
1951  granted  a decree  nisi  for  the  dissolution  of  the  marriage 
and  inter  alia  awarded  the  appellant  “as  and  for  interim  alimony 
the  sum  of  seventy-seven  dollars  ($77.00)  per  month,  payable 
monthly  or  until  this  Court  shall  otherwise  order.  ...”  Pur- 
suant to  an  order  of  Treleaven  J.  dated  27th  February  1952,  the 
aforesaid  order  for  interim  alimony  was  amended  to  read  as 
follows : 

“And  this  Court  Doth  Further  Order  and  Adjudge  that 
the  Plaintiff  do  recover  from  the  Defendant  George  MacDonald 
for  alimony  up  to  and  including  the  date  upon  which  Judgment 
Absolute  herein  shall  have  been  granted  and  thereafter  for  main- 
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tenance  the  sum  of  seventy-seven  dollars  ($77.00)  per  month 
payable  monthly  during  their  joint  lives  so  long  as  the  Plaintiff 
remains  chaste  or  until  the  Plaintiff  remarries,  or  until  this 
Court  shall  otherwise  order,  the  first  of  such  monthly  payments 
to  be  made  on  the  1st  day  of  May,  1951.” 

The  certificate  of  judgment  registered  on  9th  May  1951, 
pursuant  to  s.  77  of  The  Judicature  Act,  was  in  the  terms  of  the 
original  judgment,  namely,  for  interim  alimony.  The  judgment 
absolute  in  the  suit  was  granted  on  17th  October  1951. 

An  application  was  made  by  the  respondent  herein  before 
Treleaven  J.  in  Weekly  Court  on  24th  January  1952  to  remove 
the  certificate  as  registered  or  in  the  alternative  to  transfer  the 
said  certificate  to  other  lands  which  the  applicant  (respondent 
herein)  claimed  he  intended  to  purchase.  Subsequently  a fresh 
application  was  made  before  the  learned  judge  under  Rule  603 
by  consent  asking  that  the  certificate  be  vacated  and  that  it  be 
declared  that  the  certificate  did  not  constitute  an  encumbrance 
on  the  respondent’s  lands.  Thereupon,  on  the  25th  April  1952, 
the  learned  judge  made  an  order  declaring  that  the  certificate 
did  not  charge  the  lands  in  question. 

Upon  this  appeal  it  became  apparent  that  no  certificate  of 
the  amended  judgment  had  been  registered  pursuant  to  s.  77  of 
The  Judicature  Act.  It  further  became  apparent  that  the  only 
certificate  of  judgment  so  registered  was  for  interim  alimony 
as  above  mentioned.  Such  interim  alimony  to  the  date  of  the 
judgment  absolute  having  been  paid,  the  charge  against  the 
land  would  have  been  satisfied.  On  this  being  pointed  out  to 
both  counsel,  it  was  agreed  by  them  that  a new  certificate  in  the 
terms  of  the  amended  judgment  as  hereinbefore  recited  should 
be  forthwith  registered,  and  that  the  appeal  should  proceed  on 
such  basis. 

In  granting  the  order  appealed  from,  the  learned  judge 
relied  upon  the  judgment  of  this  Court  in  Hanley  v.  Hanley, 
[1949]  O.R.  847,  [1950]  1 D.L.R.  63,  and  the  judgment  of  Gale 
J.  in  Minaker  v.  Minaker  and  Median,  [1949]  O.W.N.  781,  rather 
than  the  judgment  of  Wells  J.  in  Puddy  v.  Puddy,  [1948]  O.W.N. 
354,  [1949]  1 D.L.R.  284. 

The  first  and  trite  point  for  determination  is:  Does  the 

word  “alimony”  to  be  found  in  the  present  s.  77  of  The  Judi- 
cature Act  and  its  antecedent  legislation  in  this  Province  in- 
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elude  “maintenance”  as  provided  in  The  Matrimonial  Causes 
Act,  1931  (Ont.),  c.  25,  and  its  subsequent  re-enactment  (now 
R.S.O.  1950,  c.  226)?  And  secondly.  Can  an  application  under 
Rule  603  be  entertained  by  the  Court  herein,  in  view  of  the 
facts,  (1)  that  there  is  no  dispute  as  to  the  respondent  being  the 
owner  of  the  lands  in  question,  and  (2)  that  an  application  such 
as  this  cannot  be  decided  under  The  Quieting  Titles  Act,  R.S.O. 
1950,  c.  326?  This  latter  ground  of  appeal  was  not  strenuously 
argued  by  counsel  for  the  appellant  on  the  appeal,  and  I am  of 
the  opinion  that  the  objection  to  the  application  is  not  tenable. 

There  are  certain  fundamental  differences  in  the  quality  of 
“alimony”  and  “maintenance”.  The  former  cannot  be  ordered 
to  be  secured;  the  latter  may  be  secured.  The  former  may  be 
withdrawn,  increased  or  decreased  at  the  discretion  of  the  Court; 
the  latter,  so  far  as  the  security  is  concerned,  is  an  irrevocable 
provision  and  cannot  be  varied  by  the  Court.  It  was  only  by 
reason  of  a subsequent  statutory  amendment  to  the  English 
Matrimonial  Causes  Act,  1857,  c.  85,  that  the  monthly  or  weekly 
payments  provided  by  that  Act  could  be  increased  or  varied. 
Furthermore,  the  former  is  not  alienable  whereas  the  latter  is 
alienable  and  the  Court  has  no  control  over  it  save  as  just  men- 
tioned. 

Prior  to  the  English  Matrimonial  Causes  Act,  1857,  divorce 
a vinculo  matrimonii  could  only  be  secured  by  special  Act  of 
Parliament,  as  was  the  case  in  Ontario  before  the  passing  of  The 
Matrimonial  Causes  Act,  1931. 

In  a number  of  cases  in  the  English  Courts  after  the  passing 
of  The  Matrimonial  Causes  Act  of  1857,  “alimony”  is  frequently 
used  as  synonymous  with  “maintenance”.  In  the  text  A Prac- 
tical Treatise  of  the  Law  of  Marriage  and  Divorce,  by  Leonard 
Shelford,  barrister-at-law  of  the  Middle  Temple,  dated  in  1841, 
at  p.  586,  it  is  said  that:  “Alimony,  although  it  properly  signi- 
fies nourishment  or  maintenance  when  strictly  taken,  yet  now, 
in  the  common  legal  and  practicable  sense,  it  signifies  that  pro- 
portion of  the  husband’s  estate  which  the  wife  sues  in  the  Ec- 
clesiastical Court  to  have  allowed  her  for  her  present  subsistence 
and  livelihood  according  to  law,  upon  any  such  separation  from 
her  husband  as  is  not  caused  by  her  own  elopement  or  adultery.” 
This  would  be  applicable  to  a divorce  a mensa  et  thoro  but  not 
to  a divorce  a vinculo  matrimonii. 
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In  Blackstone’s  Commentaries,  4th  ed.  1770,  vol.  1,  book  1, 
c.  15,  p.  441,  it  is  stated:  “In  case  of  divorce  a mensa  et  thoro 

the  law  allows  alimony  to  the  wife ” 

In  A Digest  of  the  Law  and  Practice  of  the  Court  for  Divorce 
and  Matrimonial  Causes,  written  by  Pritchard  and  published  in 
1864,  after  the  passing  of  The  Matrimonial  Causes  Act,  1857, 
“permanent  alimony”  is  the  term  used  in  reference  to  the  allow- 
ance made  to  a wife  on  a decree  for  judicial  separation,  whereas 
the  term  “permanent  maintenance”  refers  to  the  allowance  made 
to  a wife  on  a decree  for  dissolution  or  nullity  of  marriage. 

In  various  Courts  of  the  United  States  of  America  the  word 
“alimony”,  while  recognized  as  being  applicable  only  to  the  sup- 
port of  a wife  following  judicial  separation,  yet  in  modern  juris- 
prudence includes  the  allowance  made  to  a woman  after  a de- 
cree of  divorce  a vinculo  matrimonii.  This  may  account  for  the 
definition  and  even  the  legal  definition  given  to  the  word  “ali- 
mony” in  such  standard  dictionaries  as  Funk  & Wagnalls’  New 
Standard  Dictionary  and  Webster’s  International  Dictionary.  In 
the  American  publication  Judicial  and  Statutory  Definitions  of 
Words  and  Phrases,  2nd  series  1914,  it  is  stated  in  vol.  3,  p.  214: 
“ ‘ “Maintenance”  and  “permanent  alimony”  are  synonymous 
terms  and  mean  an  allowance  in  money  to  be  recovered  on  decree 
of  divorce  from  the  party  in  fault  for  the  support  of  the  innocent 
party.’  Huffman  v.  Huffman^  86  Pac.  593,  595,  47  Or.  610,  114 
Am.  St.  Rep.  943.”  The  definitions  in  dictionaries  of  English 
origin,  however,  are  not  so  all-inclusive. 

The  modern  acceptation  of  the  words  in  England  is  well  set 
out  in  the  judgment  of  Lord  Buckmaster  in  Hyman  v.  Hyman ^ 
[1929]  A.C.  601,  at  pp.  623-4: 

“Nor  is  there  anything  in  the  covenant  that  could  properly 
apply  to  a condition  of  divorce  except  the  two  words  ‘alimony’ 
or  ‘maintenance,’  which  strictly  refer  to  the  names  used  in  the 
statute  for  the  allowance  made  to  a woman,  as  to  alimony  while 
the  marriage  tie  continues,  and  as  to  maintenance  when  it  is 
unloosed.” 

And  subsequently,  at  p.  624,  in  referring  to  the  phrase  “ali- 
mony or  maintenance”  to  be  found  in  the  covenant  of  the  agree- 
ment under  consideration  by  the  Court,  Lord  Buckmaster  said 
of  this  phrase  that  in  his  opinion  it  was  “a  legal  pleonasm  rather 
than  a legal  exactitude”. 
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The  legislation  in  Upper  Canada  which  was  the  source  of 
the  present  s.  77  of  The  Judicature  Act  was  enacted  in  1859, 
two  years  after  the  English  Matrimonial  Causes  Act,  and  there- 
fore at  a time  when  the  legal  and  restricted  meaning  of  alimony 
must  have  been  well  appreciated.  Moreover,  the  Ontario 
Matrimonial  Causes  Act  was  enacted  in  1931,  two  years  follow- 
ing the  Hyman  decision,  supra,  which  clearly  emphasized  the 
distinctive  meaning  of  the  terms  “alimony”  and  “maintenance”. 
With  this  knowledge,  which  must  be  assumed,  no  attempt  was 
made  by  the  Legislature  then  or  in  the  subsequent  twenty-one 
years  to  bring  a “maintenance”  order  within  the  provisions  of 
s.  77.  I do  not  think  it  reasonable  to  conclude  that  the  Legis- 
lature considered  it  as  embraced  in  the  term  “alimony”  used 
in  the  earlier  enactment.  On  the  contrary,  it  must  be  taken 
that  in  a statute,  legal  exactitude  prevails. 

In  Ladder  v.  Ladder,  [1923]  N.Z.L.R.  785,  Salmond  J.,  at 
p.  788,  aptly  defines  alimony  and  maintenance  to  the  following 
effect:  “Alimony,  properly  so  called,  is  the  provision  made  by 

a husband  for  his  wife  while  the  marriage  relation  continues 
to  exist.  It  is  either  interim  or  permanent  alimony.  . . . 
Permanent  alimony  is  the  provision  made  after  a decree  of 
judicial  separation,  the  parties  still  remaining  husband  and  wife. 
Maintenance,  on  the  other  hand,  as  opposed  to  alimony,  is  the 
provision  made  by  a man  for  a woman  who  was  formerly  his 
wife,  but  who  has  ceased  to  be  so  by  reason  of  a decree  of  dis- 
solution.” 

Similarly  in  McNair  v.  McNair,  19  Alta.  L.R.  479  at  485, 
[1923]  2 W.W.R.  46,  [1923]  2 D.L.R.  465,  Hyndman  J.A. 
stated:  “The  expression  ‘maintenance’  is  used  when  the  per- 

manent provision  for  a wife  after  a decree  of  dissolution  is 
intended;  the  expression  ‘permanent  alimony’  means  the  per- 
manent provision  for  the  wife  in  all  other  suits.” 

In  Halsbury’s  Laws  of  England,  2nd  ed.,  vol.  10  (1933), 
pp.  783  and  785,  it  is  clearly  set  out  as  to  the  distinction  be- 
tween permanent  alimony  and  maintenance,  such  distinction 
being  as  hereinbefore  set  out. 

I do  not  think  that  the  judgment  of  the  Supreme  Court  of 
Canada  in  the  case  of  McLennan  v.  McLennan,  [1940]  S.C.R. 
335,  [1940]  2 D.L.R.  81,  cited  by  Mr.  Justice  Wells  in  Puddy 
V.  Puddy,  supra,  is  of  any  assistance  in  this  matter.  The 


C.A. 


MacDonald  v*  MacDonald* 


Hope  J.A.  761 


history  of  the  development  of  the  jurisdiction  in  divorce  and 
matrimonial  causes  in  New  Brunswick  does  not  parallel  that  of 
this  Province,  which  more  nearly  follows  the  development  of 
the  English  law,  although  over  a more  prolonged  span  of  years. 

In  the  McLennan  case  the  terms  “alimony”  and  “mainte- 
nance” would  appear  to  be  used  interchangeably. 

In  the  text  The  Law  and  Practice  in  Divorce  and  Matrimonial 
Causes,  by  Hall,  published  in  1905,  at  p.  94,  the  following  is 
stated:  “Anything  in  the  nature  of  what  is  sometimes  called 

‘permanent  alimony’  in  a suit  for  dissolution  is  the  creature  of 
the  Matrimonial  Causes  Act,  1857  (s.  32),  and  monetary  allot- 
ments made  under  that  Act  and  its  amending  Act  are  best  con- 
sidered separate  and  apart  from  the  allotments  made  in  judicial 
separation  suits,  and  are  therefore  dealt  with  in  the  Article 
upon  Maintenance.” 

And  at  p.  682  the  author  states:  “It  is,  therefore,  convenient 

to  denominate  the  permanent  allowance  ordered  after  a decree 
of  judicial  separation  by  the  name  of  ‘permanent  alimony,’  and 
allowances  made  after  decrees  of  dissolution  ...  by  the  name 
of  ‘maintenance.’  ” 

“Maintenance”  as  a legal  term  used  in  contradistinction  to 
“permanent  alimony”  having  been  unknown  in  England  prior  to 
the  Act  of  1857,  I am  satisfied  that  it  must  similarly  be  so  con- 
sidered in  Ontario  prior  to  the  enactment  of  our  Matrimonial 
Causes  Act,  1931,  and  therefore  that  the  predecessor  of  s.  77 
of  The  Judicature  Act,  when  first  introduced,  when  it  used  the 
term  “alimony”  did  not  contemplate  anything  other  than  the 
type  of  allowance  which  was  termed  “alimony”,  either  interim 
or  permanent,  as  known  in  our  law  at  that  time. 

In  this  matter  I have  considered  the  judgment  of  the  Chief 
Justice  of  Ontario  in  Stephens  v.  Stephens,  [1948]  O.R.  807, 
[1948]  4 D.L.R.  525,  and  that  of  this  Court  in  H.  v.  H.,  [1944] 
O.R.  438,  [1944]  4 D.L.R.  173  {sub  nom.  Hawn  v.  Hawn),  in 
which  the  history  of  the  legislation  in  this  Province  dealing 
with  the  jurisdiction  of  this  Court  to  grant  alimony  was  so  fully 
and  carefully  set  out,  as  well  as  the  judgment  in  Cependa  v. 
Cependa,  [1945]  O.W.N.  102,  [1945]  2 D.L.R.  339,  affirmed 
[1945]  O.W.N.  731,  [1945]  4 D.L.R.  806,  referred  to  by  counsel. 

I am  therefore  of  the  opinion  that  the  learned  trial  judge 
was  right  and  that  this  appeal  should  be  dismissed. 
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In  the  event  of  the  appeal  failing,  the  appellant’s  counsel 
sought  leave  to  apply  for  an  order  to  secure  to  the  appellant  a 
sum  as  contemplated  by  s.  1 of  The  Matrimonial  Causes  Act, 
R.S.O.  1950,  c.  226,  or  an  extension  of  time  for  making  an  appli- 
cation therefor.  This  appeal  cannot  be  said  to  be  in  the  action 
for  the  divorce  and  therefore  counsel’s  petition  should  not  be 
entertained. 

In  view  of  the  circumstances,  however,  I would  allow  no 

costs  in  connection  with  this  appeal  and  would  not  vary  the 

order  of  Mr.  Justice  Treleaven  as  to  costs  of  the  application 

before  him.  . 7 • 7 

Appeal  dismissed. 


Solicitors  for  the  applicant,  respondent:  Goodman  d Good- 

man,  Toronto. 

Solicitors  for  the  respondent  below,  appellant:  Robb,  Ross, 

Cass  d Hurley,  Belleville. 


[FERGUSON  J.] 

Cuthbertson  v»  Cuthbertson. 

Anglo-Canadian  Associates  Limited  v*  Cuthbertson. 

Divorce  and  Matrimonial  Causes — Alimony — Grounds  for  Awarding — 
Right  to  Alimony  on  Ground  of  Adultery  Alone — Sufficiency  of  Evi- 
dence of  Adultery — The  Judicature  Act,  1895  iOnt.),  c.  12,  s.  30. 

Alimony  may  be  awarded  to  a wife  in  Ontario  on  the  ground  that  the 
husband  has  been  guilty  of  adultery,  without  more.  Adultery  would 
have  been  ground  in  England  in  1895  for  a decree  of  judicial  sepa- 
ration, and  it  is  therefore  sufficient  ground  in  Ontario  for  alimony. 
Sickert  v.  Sickert,  [1899]  P.  278;  Aldrich  v.  Aldrich  (1891),  21  O.R.  447; 
H.  V.  H.,  [1944]  O.R.  438,  applied. 

Divorce  and  Matrimonial  Causes — Alimony — Cruelty  as  Ground  for 
Award— What  Constitutes  Legal  Cruelty — Necessity  for  Impair- 
ment, or  Likelihood  of  Impairment,  of  Wife’s  Physical  or  Mental 
Health. 

Although  cruelty  need  not  be  physical  {McKiernan  v.  McKiernan  (1926), 
35  Man.  R.  412;  B.  v.  B.,  [1950]  O.R.  721,  referred  to),  it  must,  before 
it  can  constitute  a ground  for  an  award  of  alimony,  be  such  that  it 
is  calculated  to  injure  the  wife’s  bodily  or  mental  health,  or  to  give 
rise  to  a reasonable  apprehension  of  such  injury.  H.  v.  H.,  supra,  at 
p.  457;  Russell  v.  Russell,  [1897]  A.C.  395;  Evans  v.  Evans  (1790),  1 
Hag.  Con.  35,  applied;  Lovell  v.  Lovell  (1906),  13  O.L.R.  569;  Burns  v. 
Burns  and  Fredericks,  [1944]  O.R.  561;  Mclnroy  v.  Mclnroy,  [1946] 
O.R.  587,  distinguished. 

Two  ACTIONS  and  an  issue. 

10th  to  13th  and  16th  to  20th  June  1952.  The  actions  and 
issue  were  tried  together  by  Ferguson  J.  without  a jury  at 
Port  Arthur. 
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G.  I.  Howell  and  G.  W.  McLean,  for  the  plaintiff  wife. 

R.  F.  Wilson,  Q.C.,  and  B.  I.  Black,  for  the  defendant  husband 
and  the  plaintiff  company. 

8th  September  1952.  Ferguson  J.: — This  trial  concerned 
two  actions  and  an  issue  which,  on  consent,  were  tried  together 
at  the  Port  Arthur  non-jury  sittings.  The  first  action,  and  the 
principal  one,  commenced  on  the  29th  March  1951,  is  for  alimony. 
The  second  action  was  commenced  on  the  16th  July  1951,  by 
the  plaintiff  Anglo-Canadian  -Associates  Limited  against  the  wife 
to  replevy  certain  chattels  and  effects  alleged  to  be  owned  by 
the  said  company,  which  were  removed  by  the  wife  from  the 
matrimonial  home.  The  issue  arises  out  of  an  application  by 
the  wife  under  s.  12(2)  of  The  Married  Women’s  Property  Act, 
R.S.O.  1950,  c.  223,  to  His  Honour  Judge  Dowler  of  the  District 
Court  of  the  District  of  Thunder  Bay.  On  that  application  the 
District  Court  Judge  directed  a reference  to  determine  “whether 
the  wife  ...  is  the  owner  of  and  entitled  to  possession  of  the 
goods  and  chattels  ...  set  out  in  schedules  ...  in  the  affidavit 
of  Ethel  Gertrude  Sellers  filed  excluding  therefrom  the  articles 
admitted  by  the  wife  to  be  the  property  of  the  husband  or  other 
members  of  his  family”.  In  this  issue  the  wife  was  directed  to 
be  the  plaintiff,  and  pleadings  were  ordered.  Pleadings  were 
delivered,  so  that  I am  spared  the  trouble  of  entering  upon  an 
inquiry  as  to  what  was  contained  in  the  schedules  to  Miss  Sellers’s 
affidavit,  or  which  of  the  goods  and  chattels  in  question  were 
admitted  by  the  wife  to  belong  to  the  husband  or  other  members 
of  his  family.  The  Anglo-Canadian  company  is,  of  course,  not 
a party  to  the  issue,  but  the  ownership  of  the  chattels  in  question 
is  involved  in  both  the  issue  and  the  replevin  action,  so  that  all 
parties  interested  are,  in  one  way  or  another,  before  the  Court. 
The  issue  directed  by  Judge  Dowler  was  removed  into  the 
Supreme  Court  by  order  of  Wells  J.  dated  the  2nd  November 
1951. 

In  the  alimony  action  the  very  basis  of  the  claim  is  contested. 
The  defendant  alleges  that  he  is  in  fact  not  married  to  the  plain- 
tiff, an  unusual  course  for  a man  who  admittedly  went  through 
a form  of  marriage  with  the  plaintiff  and  admittedly  cohabited 
with  her  for  more  than  two  years.  I deal  with  that  issue  first. 

The  defendant  was  free  to  marry  when  he  went  through  the 
ceremony  of  marriage  in  Toronto  with  the  plaintiff  on  the  24th 
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January  1948.  He  had  previously  married  three  times,  the  cere- 
mony with  the  plaintiff  being  his  fourth  marriage.  His  first 
marriage  was  a happy  one,  but,  unfortunately,  the  wife  died, 
leaving  one  child,  a daughter  Mary,  now  23  years  old,  a very 
handsome  young  woman  to  whom  her  father  is  obviously  very 
much  attached.  I shall  have  more  to  say  about  this  daughter 
later.  The  defendant’s  second  marriage  ended  in  divorce,  with 
an  order  against  him  for  maintenance.  The  third  marriage  also 
ended  in  a judgment  for  divorce,  granted  in  an  action  in  this 
Court  in  which  he  was  plaintiff.  There  is  one  child  of  the  third 
marriage  who  is  in  school  in  California.  The  defendant  con- 
tributes voluntarily  and  liberally  to  her  support  and  mainte- 
nance. 

The  status  of  the  plaintiff  on  the  24th  January  1948  is  not 
as  clear  as  the  defendant’s.  She  had  gone  through  a form  of 
marriage  with  one  Rudolph  Rebold  in  New  York  on  the  26th 
October  1935.  She  and  Rebold  lived  together  as  man  and  wife 
until  some  time  in  1938,  when  she  discovered  that  Rebold  had 
previously  married  Elizabeth  Menzell  at  Cumberland  in  the  State 
of  Maryland,  on  the  19th  September  1925,  and  that  they  were 
still  undivorced.  She  left  Rebold  the  same  day  as  she  learned 
from  Rebold’s  wife,  Elizabeth  Menzell,  that  he  was  married,  and 
strangely  enough,  although  Elizabeth  Menzell  obtained  a decree 
of  divorce  from  Rebold  in  New  York  on  20th  June  1938,  which 
became  final  three  months  later,  the  present  plaintiff  did  not, 
so  she  says,  learn  of  the  decree  until  1940.  On  18th  March  of 
that  year  she  entered  into  a separation  agreement  with  Rebold. 
In  that  agreement,  notwithstanding  the  divorce  proceedings  be- 
tween Rebold  and  Elizabeth  Menzell,  after  reciting  the  date  of 
Rebold’s  marriage  with  the  plaintiff  in  this  action,  25th  October 
1935,  there  follows  this  recital: 

“Whereas  the  said  parties  separated  on  or  about  January 
6,  1940,  and  have  ever  since  lived  separate  and  apart  from 
each  other,  and  are  now  living  separate  and  apart  from  each 
other.  ...” 

The  separation  agreement  also  recites  that  at  its  date  an 
action  for  divorce  was  pending  in  the  Courts  of  New  York 
between  the  parties,  and  the  plaintiff  agreed  to  take  steps 
without  delay  to  discontinue  the  action. 
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The  plaintiff  took  no  further  steps  to  divorce  Rebold.  She 
relied  on  the  advice  of  a New  York  attorney,  that,  since  Rebold 
was  married  at  the  time  he  had  gone  through  the  marriage 
ceremony  with  her,  that  ceremony  was  void,  not  voidable,  and 
she  was  single  and  free  to  marry. 

The  onus  of  disproving  the  marriage  between  the  plaintiff 
and  the  defendant  is  on  the  defendant  husband,  who  asserted  it. 
In  Spivack  v.  Spivack  (1930),  46  T.L.R.  243,  Lord  Merrivale 
quoted  with  approval  the  following  statement  from  16  Halsbury, 
1st  ed.  1911,  para.  604:  “Where  there  is  evidence  of  a ceremony 

of  marriage  having  been  gone  through,  followed  by  the  cohabita- 
tion of  the  parties,  everything  necessary  for  the  validity  of  the 
marriage  will  be  presumed,  in  the  absence  of  decisive  evidence 
to  the  contrary.  ...” 

The  defendant  seeks  to  meet  that  onus  by  showing  that  the 
plaintiff  went  through  a form  of  marriage  with  Rebold  in  New 
York,  that  she  lived  with  him  as  man  and  wife,  and  they  were 
never  divorced.  If  the  onus  was  then  shifted  to  the  plaintiff 
to  prove  that  the  marriage  was  either  dissolved  or  void,  I think 
she  has  met  that  onus  by  proving  the  prior  marriage  of  Rebold 
to  Elizabeth  Menzell  and  their  divorce  in  New  York  State  in 
1938.  It  is  argued  that  the  separation  agreement  (ex.  13), 
signed  by  the  plaintiff,  which  recites,  in  1940,  the  fact  of  mar- 
riage to  Rebold  and  that  they  had  separated  on  6th  January 
1940,  should  be  taken  as  evidence  of  a valid  and  existing  mar- 
riage between  the  plaintiff  and  Rebold  as  of  its  date,  and  if  the 
original  marriage  to  Rebold  was  void,  then  it  is  proper  for  the 
Court  to  assume  that  a valid  marriage  took  place  between  the 
plaintiff  and  Rebold  between  the  date  of  his  New  York  divorce 
from  Elizabeth  Menzell  and  the  date  of  the  separation  agree- 
ment, because  the  plaintiff  has,  by  her  own  hand,  acknowledged 
that  on  18th  March  1940  she  was  married  to  Rebold.  But  Mr. 
Donald  Dewey  Case,  an  attorney-at-law  practising  in  Buffalo, 
New  York,  who  was  called  by  the  defendant  to  prove  the  law 
of  New  York,  said  that  such  a recital  did  not  constitute  an 
estoppel  in  New  York  law.  At  any  rate,  the  evidentiary  value 
of  the  separation  agreement  is  governed  by  the  lex  fori,  and  no 
matter  for  what  purpose  the  document  was  signed  (and  I do 
not  accept  the  plaintiff’s  explanation),  it  does  not,  in  this  Court, 
constitute  proof  of  an  existing  marriage  between  the  parties  to 
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the  separation  agreement  as  of  the  date  of  its  execution.  I think 
that  the  proof  of  Rebold’s  marriage  to  Elizabeth  Menzell  and 
the  divorce  between  them  in  1938,  in  the  absence  of  other  evi- 
dence, is  proof  of  the  fact  that  Rebold  and  Elizabeth  Menzell 
were  lawfully  married  in  1935,  and  it  follows  that  the  plaintiff’s 
marriage  to  Rudolph  Rebold  in  1935  was  a nullity.  I therefore 
find  that  the  plaintiff  and  the  defendant  are  husband  and  wife. 

The  alimony  action  brought  by  the  wife  is  based  on  allega- 
tions of  adultery,  cruelty  and  desertion. 

The  jurisdiction  of  the  Court  to  make  an  order  for  the  pay- 
ment of  alimony,  and  the  history  of  the  legislation  in  this 
Province  giving  the  Court  jurisdiction,  are  fully  analyzed  and 
reviewed  in  the  judgment  of  the  Court  of  Appeal  in  H.  v.  H., 
[1944]  O.R.  438,  [1944]  4 D.L.R.  173  (suh  nom.  Hawn  v.  Hawn), 

The  power  to  award  alimony  is  found  in  s.  2 of  The  Judicature 
Act,  R.S.O.  1950,  c.  190,  which,  as  Laidlaw  J.A.  points  out  in 
H.  V.  H.,  continues  the  powers  vested  in  the  Court  by  The  Judi- 
cature Act  of  1895,  c.  12.  I make  no  attempt  to  state  all  the 
grounds  upon  which  alimony  may  be  granted,  and  their  refine- 
ments. I mention  only  those  which  I think  affect  this  case: 

Firstly.  Alimony  may  be  granted  to  any  wife  who  would 
be  entitled  by  the  law  of  England  to  a decree  of  divorce  a mensa 
et  thoro,  which  decree  has  been  known  as  a judicial  separation 
since  1857.  It  was  granted  on  the  grounds  of  adultery  or 
cruelty. 

Secondly.  It  may  be  granted  where  the  wife  would  be 
entitled  by  the  law  of  England  to  a divorce  and  to  alimony  as 
incident  thereto.  Such  divorce  might  be  granted  on  the  ground 
of  adultery  coupled  with  such  cruelty  as  would  entitle  her  to  a 
divorce  a mensa  et  thoro. 

Thirdly.  Alimony  may  be  granted  where  the  husband  lives 
separate  from  the  wife  without  sufficient  cause  and  under  cir- 
cumstances which  would  entitle  her,  by  the  law  of  England,  to 
a decree  for  restitution  of  conjugal  rights.  Under  this  provision 
the  Court  should  consider  the  conduct  of  the  plaintiff.  She 
must  show  “a  sincere  desire  for  a real  restitution  of  those  rights 
and  a corresponding  willingness  to  render  them  to  the  other 
spouse” : per  Laidlaw  J.A.  in  H.  v.  H.,  supra,  at  p.  453.  H.  v.  H. 

decides  that  “the  law  of  England”  as  here  used  means  English 
law  as  it  stood  in  1895. 
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In  considering  the  first  ground,  Laidlaw  J.A.  points  out  in 
H.  V.  H.y  supra,  at  p.  457,  that  the  Court  of  Chancery  in  this 
Province  from  the  time  it  was  established  exercised  authority 
to  grant  alimony  on  the  ground  of  cruelty  only.  It  also  granted 
alimony  on  the  ground  of  adultery.  But  in  both  cases  alimony 
was  granted  only  in  circumstances  which,  by  the  law  of  England, 
entitled  the  wife  to  a decree  of  divorce  a mensa  et  thoro.  The 
law  of  England  as  it  stood  in  1895  is  stated  in  Sickert  v.  Sickert, 
[1899]  P.  278,  a petition  for  divorce  on  the  grounds  of  desertion 
and  adultery.  It  was  said  in  that  case  by  Gorell  Barnes  J.  at 
p.  283:  “A  wife  whose  husband  is  carrying  on  adulterous  inter- 

course with  another  woman  or  other  women  is  not  bound  to 
remain  in  cohabitation  with  him:  she  can  at  once  obtain  a 

judicial  separation.”  In  our  own  Courts  Aldrich  v.  Aldrich 
(1891),  21  O.R.  447,  is  to  the  same  effect. 

The  defence  to  this  branch  of  the  case  is  that  nothing 
occurred  between  husband  and  wife  which  could  be  described 
as  cruelty  and  no  adultery  occurred,  if  ever,  until  after  the  hus- 
band and  wife  had  separated  by  mutual  agreement,  and  there- 
fore the  wife  cannot  be  entitled  to  a judicial  separation,  or,  of 
course,  alimony  under  the  first  part  of  s.  30  of  The  Judicature 
Act  of  1895. 

The  second  defence  is  that  she  is  not  entitled  to  alimony 
under  the  second  part  of  s.  30  of  The  Judicature  Act  because 
she  is  not  entitled  to  a divorce  and  alimony  as  incident  thereto  by 
the  law  of  England;  for  even  if  adultery  were  committed  there 
was  no  cruelty  and  no  desertion  for  two  years,  which  by  the 
law  of  England  as  it  stood  in  1895  were  alternative  necessary 
grounds  in  addition  to  adultery  for  a wife’s  divorce  from  her 
husband. 

The  defence  to  the  claim  on  the  ground  that  the  husband  is 
living  separate  and  apart  without  cause  and  in  circumstances 
which  would  entitle  the  wife,  by  the  law  of  England,  to  a decree 
for  the  restitution  of  conjugal  rights,  is  that  the  husband  never 
lived  apart  from  the  wife  without  cause;  that  she  in  fact  left 
him  for  her  own  purposes  by  agreement;  that  the  husband  has 
never  failed  to  support  the  wife  according  to  her  standard  of 
living  and  that  the  wife  is  not  sincere  in  her  statements  that 
she  would  go  back  and  live  with  her  husband. 
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It  is  necessary  to  examine  the  facts,  to  determine  whether 
the  wife  was,  at  the  date  of  the  issue  of  the  writ,  entitled,  by 
the  law  of  England,  to  a decree  of  judicial  separation  on  grounds 
of  adultery  or  cruelty;  whether  the  husband  was  living  separate 
and  apart  without  cause,  and  whether  the  wife  was  entitled  by 
the  law  of  England  to  a decree  for  restitution  of  conjugal  rights. 
Did  she  leave  him  because  of  his  cruelty  or  adultery,  or  did  she 
leave  for  her  own  purposes? 

The  husband  and  wife  were  married  in  Toronto  on  the  24th 
January  1948.  After  the  marriage  they  lived  at  the  Royal 
Edward  Hotel  at  Fort  William  until  a house  was  completed  some 
miles  out  of  the  city.  This  house,  in  which  the  parties  took  up 
their  matrimonial  residence  about  the  15th  March  1948,  was 
referred  to  throughout  the  evidence  as  “the  ranch  house”,  its 
only  resemblance  to  a ranch  house  being  that  it  was  some  three 
or  four  hundred  feet  from  a mink  farm  or  ranch,  as  it  was  called, 
and  I gather  from  the  evidence  that  both  the  ranch  house  and 
the  mink  ranch  not  only  were  some  miles  from  Fort  William, 
but  were  themselves  some  distance  from  the  nearest  habitation, 
from  which  they  were  separated  by  the  swamp  and  spruce 
forests  which  cover  the  fiat  country  around  Fort  William.  The 
husband’s  daughter,  Mary,  also  lived  at  the  ranch  house  with 
the  newly-married  couple,  and  from  the  very  outset  this  young 
lady  clashed  with  the  new  wife.  The  wife  says  that  Mary 
was  difficult  and  Mary,  on  her  side,  says  the  wife  made  an  issue 
of  everything.  Mary,  no  doubt,  regarded  the  new  stepmother 
as  an  interloper,  and  the  wife  resented  the  father’s  devotion  to 
his  daughter,  obviously  thinking  that  his  attentions  should  have 
been  directed  solely  to  her.  Matters,  however,  went  along  between 
husband  and  wife  until  Christmas  1948,  without  any  incident 
which  might  be  described  as  a violent  quarrel.  I have  no  doubt 
a quarrel  was  averted  by  the  fact  that  about  the  end  of  the 
month  of  May  Mary  went  to  England  and  the  wife  to  Ireland. 
The  husband  went  to  England  on  21st  June,  and  met  the  wife 
seven  days  later  in  England,  where  they  were  together  until  21st 
September.  Mary  joined  them  in  Englandj  making  their  sojourn 
there  “unsuccessful”,  according  to  the  wife.  When  the  husband 
and  wife  returned  to  Fort  William  they  stayed  there  until  Mary 
returned  from  England  in  October.  The  husband  met  Mary  in 
Montreal  and  the  wife  went  to  New  York.  On  8th  December 
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the  wife  returned  to  the  ranch  house  at  Fort  William  and  all 
three  were  there  together  until  after  the  end  of  the  year.  It 
was  during  this  time  that  the  first  violent  quarrel  occurred. 
In  her  evidence  in  chief  the  wife  referred  to  Christmas  1948  as 
“unhappy”;  said  that  Mary  was  there,  and  that  she  took  over 
the  household  and  was  more  important  to  her  father  than  his 
wife.  The  husband  says  that  there  was  always  minor  trouble 
over  Mary.  He  very  early  saw  that  to  have  any  domestic 
happiness  he  must  send  his  daughter  away.  At  Christmas-time 
1948  major  trouble  developed,  arising  out  of  a dispute  between 
the  women  as  to  who  should  decorate  the  Christmas-tree  and 
when.  The  husband  says  that  in  a fit  of  hysteria  the  wife 
threatened  to  slash  her  wrists.  The  fact  that  there  was  a 
quarrel,  and  that  it  arose  because  of  Mary,  is  not  denied,  but 
the  wife  does  deny  that  it  resulted  in  a threat  to  slash  her  wrists. 
The  next  day  she  became  hysterical  again  and  was  taken  to 
hospital  at  her  own  suggestion. 

As  a result  of  the  constant  friction  between  the  wife  and 
daughter  the  husband  established  the  daughter  in  a job  in  his 
solicitor’s  office  in  Ottawa  about  the  middle  of  January  1949. 
In  the  middle  of  February  the  husband  proposed  a visit  to 
Ottawa  to  see  his  daughter  established  in  her  apartment,  which 
proposal  appears  to  have  given  rise  to  a violent  scene  lasting 
all  night,  in  which  the  husband  says  the  wife  accused  him  of 
incest  with  his  daughter,  and  threw  beer  bottles  at  his  bedroom 
door  and  wine  glasses  at  him  and  called  him  Adolph  Hitler  and 
the  daughter  Eva  Braun.  The  wife  was  still  up  in  the  early 
morning  when  Mr.  Beattie,  the  manager  of  the  mink  ranch  and 
an  employee  of  Anglo-Canadian  Associates  Limited,  came  be- 
tween 5 and  6 a.m.  to  take  the  husband  to  the  train.  Beattie 
says  that  when  he  came  to  the  house  the  wife  was  sitting  on  the 
settee  with  a partly-filled  bottle  of  whisky  and  she  recounted  to 
him  some  of  the  night’s  events,  including  the  bottle-throwing. 
When  Beattie  returned  from  the  depot  she  was  in  bed  fast 
asleep.  Mrs.  Beattie  says  that  in  the  interval  between  Mr. 
Beattie’s  going  to  and  returning  from  the  depot  the  wife  had 
come  over  to  her  house,  situated  some  400  feet  away,  dressed 
only  in  her  night-dress,  dressing-gown,  shortie-coat  and  snow- 
boots,  in  spite  of  the  fact  that  the  weather  was  30  degrees  below 
zero.  The  wife  denies  that  she  went  to  Mrs.  Beattie’s  place  on 
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this  particular  morning,  or  that  she  was  drunk,  as  is  alleged, 
but  she  does  admit  that  Mrs.  Beattie  assisted  her  to  clean  up 
the  debris  resulting  from  the  glass-  and  bottle-throwing  of  the 
night  before.  That  she  had  been  drinking  during  the  night  is, 
I think,  established,  and  I accept  Mr.  and  Mrs.  Beattie’s  evidence 
with  regard  to  the  events  of  that  February  morning.  The  hus- 
band does  not  say  she  was  addicted  to  drink,  nor  does  he  com- 
plain of  her  drinking.  He  in  no  way  attributes  her  drinking 
as  the  root  of  this  trouble,  and  I could  not  find  on  the  evidence 
before  me  that  it  was.  The  wife,  as  I said,  admits  that  she 
threw  an  empty  beer-bottle  at  her  husband,  but  says  that  she 
did  so  in  retaliation  for  her  husband  telling  her,  during  the  course 
of  their  quarrel  over  the  fact  that  he  was  going  to  visit  Mary, 
that  she  would  be  much  happier  if  she  took  a lover,  a remark 
which  would  seem  to  me  to  justify  a rather  violent  reaction. 
The  husband  went  to  New  York  from  Ottawa,  and  the  spouses 
met  in  Toronto  in  March.  They  returned  to  Fort  William  and 
he  left  for  England  on  the  6th  April,  where  he  was  joined  by 
his  wife  the  first  or  second  week  in  May.  He  returned  to  Canada 
on  7th  June,  while  she  went  to  Portadown,  Ireland,  to  visit  her 
mother.  Both  returned  to  Fort  William  late  in  the  year,  spend- 
ing Christmas  there  in  1949.  During  their  stay  in  London  at 
the  Connaught  Hotel  they  had  a quarrel  over  nothing  at  all,  so 
far  as  the  evidence  at  trial  discloses,  which  resulted  in  a com- 
plaint by  the  hotel  management  and  the  husband’s  leaving  the 
hotel  for  his  club.  On  this  occasion  a doctor  was  called,  who 
gave  the  wife  a sedative. 

Going  back,  Christmas  1949  and  New  Year’s  1950,  which 
were  spent  at  Fort  William,  were  unhappy. 

At  this  time,  and  during  a drive  to  Pigeon  River,  according 
to  the  husband’s  account,  the  wife  announced  that  she  was  going 
to  leave  him,  and  asked  for  money  so  that  she  might  live  in 
either  New  York  or  London.  The  husband  says  that  as  a result 
of  the  quarrelling  and  bickering  and  her  request  for  money,  on 
the  basis  that  they  would  separate,  he  gave  her,  about  1st  March, 
$2,400  in  two  cheques,  one  for  $1,800  postdated  to  2nd  June 
1950.  She  left  Fort  William  for  New  York  on  8th  March  1950. 
He  went  to  England  early  in  April.  The  wife  refused  to  go  as 
Mary  was  going  along,  and  went  to  New  York.  He  returned 
from  England  on  1st  June  and  went  back  to  England  on  20th 
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July.  In  the  meantime  they  had  lived  in  the  ranch  house  at 
Fort  William  and  just  before  he  left  Fort  William  for  England 
he  paid  his  wife  $3,000  by  cheque.  According  to  the  husband, 
these  payments  were  made  on  the  basis  of  a separation  between 
them,  but  she  says  they  were  in  payment  of  a personal  allowance 
of  $500  per  month,  which,  after  marriage,  he  had  agreed  to 
make  her.  I accept  the  husband’s  account  that  the  payments 
were  not  made  as  payments  of  a personal  allowance  to  her,  but 
as  money  to  enable  her  to  live  separate  from  him;  firstly,  be- 
cause in  her  evidence  in  chief,  before  she  had  become  settled  in 
the  witness-box,  she  said  that  by  agreement  she  had  gone  to 
New  York  in  March  1950,  while  her  husband  went  to  England; 
secondly,  because  of  the  contents  of  the  letters  which  passed 
between  them;  and  thirdly,  because  there  is  nothing  in  the  hus- 
band’s bank  account  or  cheques  which  would  suggest  an  al- 
lowance to  the  wife  of  $500  per  month.  I think  it  is  abundantly 
clear  that  husband  and  wife  went  their  separate  ways  in  the 
spring  of  1950  with  the  settled  understanding  that  their  mar- 
riage was  a failure  and  that  she  would  seek  a divorce  in  New 
York.  The  correspondence  so  indicates  to  me.  The  cheque 
given  to  her  in  March  1950  for  $1,800,  postdated  to  2nd  June 
1950,  and  the  $3,000  payment  made  in  July,  indicate  the  same 
thing,  because  if  they  were  merely  the  payment  of  a monthly 
allowance  there  was  no  reason  at  all  for  such  large  sums  being 
paid  at  one  time.  It  must  also  be  remembered  that  in  1950  the 
defendant  was  not  domiciled  in  Ontario,  so  that  it  would  not 
have  been  possible  for  divorce  proceedings  to  have  been  com- 
menced here.  The  wife  was  in  New  York  in  the  spring  of  1950 
and  while  her  husband  was  in  England  she  consulted  an  attorney- 
at-law  in  New  York.  She  wrote  to  her  husband  about  this 
meeting  under  date  of  21st  April  (he  was  then  in  England). 
The  letter  is  pleasant  enough  but  it  contains  a significant  para- 
graph : 

“Geoff,  I have  been  to  see  a man  who  is  a lawyer  and  also 
a friend  of  long  standing  of  mine  [this  was  Kraus].  He  is 
going  into  the  matter  of  my  American  residence  and  what,  if 
any,  claim  I have  upon  the  American  Courts.” 

“If  there  are  no  obstacles,  I hope  upon  your  return,  to  settle 
our  differences  in  the  only  way  remaining  open  to  me.” 
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This  letter  was  followed  by  one  dated  5th  May  in  which  she 
said:  “I  am  sorry  that  I cannot  give  you  any  definite  news 

but,  as  soon  as  I get  an  answer  from  the  lawyer,  I shall  let  you 
know.”  She  wrote  to  him  again  on  12th  May,  after  she  had 
received  advice  from  the  New  York  attorney.  After  reminding 
him  that  he  had  inflicted  upon  her  “avoidable  hurt”  and  “un- 
necessary unhappiness”,  she  said,  “Therefore,  I would  gladly 
avoid  ever  seeing  you  again  if  I could.”  She  related  Kraus’s 
advice  to  her  as  follows: 

“Mr.  Kraus,  the  lawyer  of  whom  I wrote  you,  has  tried  to 
solve  the  riddle  of  my  American  status — as  so  much  depends 
upon  it.  He  is  not  in  favour  of  divorce  and  even  were  this  so 
much  less  complex,  would  be  reluctant  to  proceed  further. 

“It  would  seem  that  I must  re-establish  my  American  resi- 
dence before  I can  go  to  the  American  Courts.  This  necessitates 
much  red  tape.  . . . 

“In  view  of  this,  and  since  my  present  entry  permit  to  the 
U.S.  expires  shortly,  and,  as  you  have  said,  we  will  have  to 
meet  sometime,  I will  meet  you  in  Toronto.  ...” 

At  the  trial  the  wife  said  that  her  visit  to  Mr.  Kraus  for 
advice  came  about  because  she  had  learned  in  April  of  her 
husband’s  association  in  England  with  a young  woman,  Mrs. 
Ethel  Wallace-Hadrill.  The  husband,  however,  swears  that  he 
never  in  his  life  met  Mrs.  Wallace-Hadrill  until  Sunday,  23rd 
April,  with  his  friend  Jack  McBryan,  and  McBVyan,  who  gave 
evidence  on  commission,  corroborates  his  testimony  in  that 
regard,  and  I accept  his  statement. 

When  the  wife  wrote  her  husband  on  12th  May  she  knew 
he  was  about  to  return  to  Canada  and,  as  she  suggested  in  that 
letter,  they  met,  on  his  return,  in  Toronto.  At  the  meetings 
between  them  in  Toronto,  which  took  place  over  a period  of 
three  days,  he  told  her  their  marriage  should  come  to  an  end. 
He  held  out  no  hope  for  a reconciliation.  They  discussed  Ethel 
Wallace-Hadrill  and  the  husband’s  association  with  her.  It  was 
obvious  that  by  this  time  he  was  most  anxious  to  terminate 
his  marriage,  and  that  she  was  beginning  to  appreciate  the 
wisdom  of  Mr.  Kraus’s  advice  not  to  divorce  her  husband. 
I accept  her  evidence  and  reject  the  husband’s  denial  of  the  fact 
that  he  told  his  wife  he  had  been  living  with  this  young  woman 
in  England,  and  that  he  told  his  wife  so  because  he 
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wanted  her  to  divorce  him.  On  his  own  admission,  he  told  her 
he  would  not  go  back  to  live  with  her.  She  asked  to  be  allowed 
to  go  back  to  Fort  William,  as  she  had  no  place  to  go,  and  he 
consented,  as  he  says,  holding  out  no  hope  of  a reconciliation. 
They  travelled  together  to  Fort  William.  They  lived  at  the 
ranch  house  until  they  left  in  July.  She  accompanied  her  hus- 
band to  Montreal  where  he  left  on  20th  July  for  England,  and 
she  went  on  to  New  York. 

The  husband  wrote  from  England  under  date  of  10th  August 
a courteous  letter  to  her  saying  that  he  would  be  glad  to  meet 
her  “in  Montreal  or  elsewhere;  that  is,  if  you  are  of  the  same 
mind”.  Then  follows  a paragraph  which  I think  can  only  relate 
back  to  the  difficulties  raised  by  Mr.  Kraus,  the  attorney  in 
New  York.  It  reads: 

“I  am  probably  as  confused  or  more  confused  than  you  are, 
but  I am  fully  aware  that  such  a condition  must  not  be  per- 
mitted to  continue,  for,  if  it  does,  no  happiness  of  any  kind 
will  come  to  either  of  us.  It  is  my  earnest  wish  to  work  our 
problem  out  to  a final  conclusion.  The  actual  terms  of  the 
conclusion  depend  on  many  things,  but  I do  emphasize  that  I 
do  not  regard  our  case  as  hopeless  and  I greatly  hope  that  you 
do  not.” 

Although  the  general  tone  of  this  letter  is  conciliatory,  it 
expresses  a determination  to  bring  the  marital  relationship  be- 
tween them  to  an  end.  When  he  returned  from  England  in  the 
middle  of  September  she  went  to  Montreal  to  meet  him.  She 
engaged  a room  for  them  at  the  Ritz-Carlton  Hotel,  and  went 
to  the  airport  to  meet  him.  He  received  a cable  from  Mrs. 
Wallace-Hadrill  almost  as  soon  as  he  arrived  at  the  hotel. 
Husband  and  wife  occupied  the  same  room  that  night,  but  not 
the  same  bed.  They  quarrelled  over  his  association  with  Ethel 
Wallace-Hadrill,  in  the  course  of  which  he  struck  her — not  a 
very  damaging  blow,  on  the  buttocks — then  apologized.  They 
continued  to  quarrel,  during  which  he  threatened  to  strike  her 
again,  but  did  not.  She  became  ill  and  required  medical  atten- 
tion and  a sedative,  which  she  says  she  has  continued  to  use 
since.  The  wife  says  that  he  told  her  again  of  his  activities 
with  Ethel  Wallace-Hadrill,  including  an  account  of  a trip  to 
Scotland  with  her  and  his  daughter  Mary,  for  the  grouse-shoot. 
He  taunted  her  by  making  statements  amounting  to  admissions 
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of  adultery.  He  said  it  would  be  much  simpler  to  divorce  him 
than  to  endeavour  to  look  into  her  status  with  Rebold;  that  he 
would  furnish  her  with  evidence  for  divorce;  that  he  would 
marry  Ethel  Wallace-Hadrill,  if  not,  she  was  happy  to  live  in 
“free  love”.  I accept  the  wife’s  account  of  the  events  of  that 
September  evening  at  the  Ritz-Carlton.  He  consulted  his  solici- 
tor in  Ottawa  on  the  following  day,  while  she  awaited  his  return 
to  Montreal.  He  told  her  the  solicitor  advised  a separation 
agreement,  but  nothing  came  of  it  and  they  proceeded  to 
Toronto  together,  where  the  wife  remained  over,  to  consult  her 
solicitor,  and  the  husband  went  on  to  the  ranch  house  at  Fort 
William,  where  she  joined  him. 

In  October  he  went  to  Montreal  and  then,  with  Mary,  to 
western  Canada.  On  his  way  back  he  called  at  the  ranch  house 
for  half  an  hour  and  went  through  to  Montreal,  and  left  for 
England  about  18th  December,  returning  to  Canada  about  the 
middle  of  January. 

In  the  meantime  the  wife  continued  to  live  in  the  ranch 
house.  He  wrote  her  on  10th  October  1950  from  Winnipeg 
on  his  way  to  Calgary,  setting  out  his  proposals  for  running  the 
house,  and  pointing  out  that  she  had  been  furnished  with  ample 
money  to  take  care  of  her  adequately  until  the  following  March, 
and  that  at  the  time  these  payments  were  made  to  her  it  was 
not  her  intention  to  remain  with  him,  and  she  had  in  fact  left 
him.  No  reply  was  made  to  this  letter.  She  did  in  fact  remain 
in  the  ranch  house  until  after  his  return  from  England  in 
January,  and  until  she  went  to  Ireland  in  February.  They  met 
in  Toronto  on  his  return,  and  then  he  told  her  that  he  and  his 
daughter  had  been  on  the  continent  with  Mrs.  Wallace-Hadrill, 
spending  Christmas  at  Monte  Carlo  and  New  Year’s  in  Rome. 
The  daughter  parted  company  with  them  at  Florence.  Mrs. 
Wallace-Hadrill  spent  some  days  with  the  husband  in  Paris  and 
he  returned  to  London  with  her.  The  wife  went  to  Ireland  at 
the  beginning  of  February  1951.  When  she  returned  to  Montreal 
in  March  she  was  somewhat  surprised  to  find  her  husband  and 
Mrs.  Wallace-Hadrill  dining  at  the  Ritz-Carlton.  He  introduced 
his  companion  to  his  wife,  which  the  wife  did  not  seem  to  think 
appropriate  to  the  occasion,  and  she  promptly  asked  Mrs. 
Wallace-Hadrill  to  leave.  The  husband  and  wife  managed  to 
have  several  discussions  that  day  about  the  situation.  He  told 
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her  that  he  would  not  give  up  Mrs.  Wallace-Hadrill;  there  was 
no  point  in  the  wife’s  going  back  to  Fort  William,  that  he  was 
going  to  close  the  house  up.  The  wife  then  went  to  Toronto 
and  a writ  for  alimony  was  issued  by  her  solicitors  on  29th 
March.  The  wife  then  went  to  New  York,  where  she  remained 
until  July.  Then,  about  12th  July,  she  returned  to  Fort  William, 
entered  the  house,  had  all  or  practically  all  its  contents  removed 
and  stored  in  a warehouse  in  Fort  William,  whereupon  Anglo- 
Canadian  Associates  Limited  issued  a writ  for  replevin  on  16th 
July,  claiming  ownership  of  the  goods  and  chattels  so  removed. 

When  the  wife  came  upon  the  husband  dining  with  Mrs. 
Wallace-Hadrill  at  the  Ritz-Carlton,  Mrs.  Wallace-Hadrill  had 
been  in  Canada  for  some  ten  days.  The  husband  had  paid  her 
passage  out  and  arranged  for  an  apartment  for  her  in  Montreal. 
The  evidence  is  not  clear  as  to  where  the  husband  resided  in 
Montreal  before  the  wife  arrived  and  after  she  left,  but  he  ad- 
mitted in  cross-examination  that  he  lived  at  Mrs.  Wallace- 
Hadrill’s  apartment  on  the  23rd,  24th,  25th  and  26th  April  1951, 
and  that  in  July  1951  she  accompanied  him  to  England.  He 
inquired  for  single  rooms  and  adjoining  bath  before  going  to 
England. 

I should  say  that  the  husband  emphatically  denied  that  he 
had  committed  adultery  with  Mrs.  Wallace-Hadrill  when  he 
stayed  at  her  apartment  in  April  1951,  such  an  act,  according 
to  him,  being  impossible  at  that  time  because  she  was  confined 
to  her  bed  with  some  serious  disc  trouble.  Throughout  his  ex- 
amination he  made  denials  of  having  lived  with  Mrs.  Wallace- 
Hadrill  at  various  specified  places  and  times,  and  similar  denials 
of  adultery  at  those  times,  but  he  did  not  at  any  time  make  any 
broad,  comprehensive,  sweeping  denial  of  adultery  with  her.  For 
example,  he  said,  and  his  daughter  Mary  corroborates  his  state- 
ment, so  far  as  she  can,  that  on  their  continental  tour  at  Christ- 
mas-time  1950,  and  at  the  grouse-shoot  in  Scotland  in  August 
of  that  year,  all  three  occupied  separate  bedrooms.  He  did  not, 
in  speaking  of  those  times,  comprehensively  deny  adultery. 

When  counsel  for  the  plaintiff  wife  commenced  to  cross- 
examine  the  defendant  husband  on  his  association  with  Mrs. 
Wallace-Hadrill  at  times  subsequent  to  the  issue  of  the  writ  for 
alimony,  strong  objection  was  taken  to  such  cross-examination 
by  counsel  for  the  defendant.  The  point  was  exhaustively 
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argued  and,  after  consideration,  I allowed  the  cross-examination 
subject  to  objection.  I have  now  concluded  that  questions  could 
not  be  put  to  the  defendant  on  cross-examination  concerning  acts 
taking  place  subsequent  to  the  date  of  the  issue  of  the  writ. 
Evidence  as  to  subsequent  acts  between  the  same  parties  is 
admissible  in  chief  to  corroborate  acts  alleged  in  the  pleadings: 
Wales  V.  Wales  and  Cullen^  [1900]  P.  63;  Phipson  on  Evidence, 
8th  ed.  1942,  p.  149;  but  it  is  not  permissible  to  cross-examine 
a party  as  to  events  not  included  in  the  pleadings,  even  although 
that  party  goes  into  the  witness-box  and  denies  the  adultery 
alleged  against  him  in  the  pleadings:  Brown  v.  Brown,  [1915] 
P.  83;  Barber  v.  Barber,  [1949]  P.  169,  [1948]  2 All  E.R.  856; 
Phipson,  op  cit.y  p.  208. 

I,  therefore,  in  coming  to  a conclusion  in  this  case,  disregard 
the  defendant’s  statement  made  after  the  objection  had  been 
fully  argued  that  he  lived  at  Mrs.  Wallace-Hadrill’s  apartment 
on  the  23rd,  24th,  25th  and  26th  days  of  April  1951. 

In  this  case  I scarcely  need  rely  on  the  evidence  of  subsequent 
acts.  The  statement  of  claim,  which  is,  in  my  opinion,  to  a 
considerable  extent  a resume  of  the  evidence,  contains  allegations 
of  adultery  at  Dolmeny  Court,  London,  in  Scotland,  during  the 
continental  tour  at  Christmas  1950,  and  at  the  Ritz-Carlton 
Hotel,  Montreal,  in  February  1951.  The  evidence  shows  an 
abundance  of  familiarities  between  them  and  ample  opportunity. 
His  actions  towards  Mrs.  Wallace-Hadrill,  having  in  mind  their 
status  respectively  and  their  long  association  together,  his  gifts 
to  her  and  the  substantial  sums  he  paid  out  for  her  maintenance 
and  travel,  and  his  statements  to  his  wife,  are  not  consistent 
with  the  idea  of  a young  man  paying  innocent  attention  to  a 
young  woman  whom  he  hoped  to  make  his  bride,  but  are  con- 
sistent only  with  adultery.  My  mind  is  satisfied  on  that  point. 
I think  the  plaintiff  has  met  the  standard  of  proof  as  required 
in  Loveden  v.  Loveden  (1810),  2 Hag.  Con.  1,  161  E.R.  648, 
which  has  been  followed  ever  since.  To  use  the  words  of  Vis- 
count Dunedin  in  Ross  v.  Ellison  or  Ross,  [1930]  A.C.  1 at  17: 
‘T  think  . . . that  the  circumstances  of  the  case  led  to  the  neces- 
sary inference  that  adultery  was  proved.”  The  plaintiff,  in  my 
opinion,  has  proved  facts  which  are  not  reasonably  capable  of 
an  innocent  construction.  Some  recent  decisions  to  the  same 
effect  are:  George  v.  George  and  Logie,  [1950]  O.R.  787  at 
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797,  [1951]  1 D.L.R.  278;  Brand  v.  Brand  (1931),  40  O.W.N.  556; 
Stacey  v.  Stacey,  [1927]  1 W.W.R.  821,  [1927]  2 D.L.R.  854; 
Shaver  v.  Shaver,  [1933]  O.W.N.  581  at  582. 

So  far  as  the  claim  for  alimony  depends  on  cruelty,  I am 
satisfied  that  at  no  time  was  the  wife  ever  in  fear  that  the 
husband  would  do  her  bodily  hurt,  nor  was  she  afraid  of  him.  He 
did  spank  her  on  two  occasions,  but  did  her  no  physical  harm. 
She  did  not  indicate  that  he  did  her  harm  or  intended  to  do  so, 
and  admits  that  on  these  occasions  she  was  insulting  to  him  to 
the  best  of  her  ability,  although  by  way  of  retaliation.  On  two 
occasions  she  consulted  doctors,  perhaps  for  hysteria,  once  at 
Fort  William  on  Christmas  Eve  1948,  when  he  drove  her  to  the 
hospital;  once  in  Montreal  when  he  called  a doctor  to  their  hotel 
room,  on  which  occasions  he  had  held  her  wrists,  but  no  doctor 
was  called  as  a witness  to  indicate  any  physical  or  mental  injury 
or  injury  to  health  of  any  kind,  and  her  evidence  does  not  indi- 
cate that  any  took  place,  or  that  the  physical  contact,  such  as 
it  was,  was  “likely  to  produce,  or  ...  . did  produce,  physical 
illness  or  mental  distress  of  a nature  calculated  to  affect  her 
bodily  health”:  H.  v.  H.,  supra,  at  p.  457. 

Cruelty,  of  course,  need  not  be  physical.  In  McKiernan  v. 
McKiernan,  35  Man.  R.  412  at  423,  [1926]  1 W.W.R.  199,  [1926] 
1 D.L.R.  558,  it  is  said  that:  “Aspersions  upon  the  wife’s  chastity, 
never  withdrawn  . . . coupled  with  continual  threats  to  put  her 
out  of  the  house,  are  the  very  refinement  of  cruelty  to  a virtuous 
and  self-respecting  woman.”  I think  that  the  taunting  of  the 
wife  by  statements  that  he  was,  and  intended  to  continue  to  be, 
intimate  with  another  woman,  coupled  with  the  suggestion  that 
she  should  take  a lover,  his  requests  or  demands  that  she  refrain 
from  going  back  to  Fort  William,  and  the  flaunting  of  the  other 
woman  before  her,  are  no  more  within  the  husband’s  privilege 
than  the  conduct  complained  of  in  McKiernan  v.  McKiernan. 
That  case  was  cited  with  approval  by  Spence  J.  in  B.  v.  B., 
[1950]  O.R.  721  at  727,  but  neither  that  case  nor  McKiernan  v. 
McKiernan  suggests,  nor  was  any  authority  cited  to  me,  that 
such  statements  can  be  cruelty  in  a legal  sense  unless  they  are 
calculated  to  injure  the  wife’s  bodily  or  mental  health  or  there 
is  a reasonable  apprehension  of  such  injury.  For  the  conduct  of 
the  husband  to  amount  to  cruelty  in  the  legal  sense  it  must  be 
shown  that  injury  to  health  resulted,  or  reasonable  apprehen- 
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sion  of  such  injury  exists.  The  House  of  Lords  in  Russell  v. 
Russelly  [1897]  A.C.  395,  affirmed  the  statement  originally  made 
by  Lord  Stowell  in  Evans  v.  Evans  (1790),  1 Hag.  Con.  35,  161 
E.R.  466,  and  reiterated  many  times  since,  that:  “The  Court 

has  never  been  driven  off  this  ground.” 

No  case  was  cited  which  indicates  that  this  law  has  changed 
since  the  decision  in  Russell  v.  Russell,  although  the  Courts  have 
had  a tendency  to  treat  women  as  being  somewhat  less  robust 
in  health  than  in  the  days  of  Russell  v.  Russell.  I cannot  find  on 
the  evidence  before  me  that  the  wife’s  bodily  or  mental  health 
has  been  affected  by  the  husband’s  conduct.  The  wife  is  not  a 
robust  woman,  but  she  has  in  no  way  the  appearance  of  ill- 
health,  and  I think  she  is  sufficiently  acquainted  with  worldly 
affairs  not  to  be  affected  in  health  by  what  her  husband  has 
said  to  her,  no  matter  how  much  she  may  have  been  insulted 
and  humiliated  by  it. 

This  case  does  not,  therefore,  come  within  the  principles  of 
Lovell  V.  Lovell  (1906),  13  O.L.R.  569;  Burns  v.  Burns  and 
Fredericks,  [1944]  O.R.  561,  [1944]  4 D.L.R.  513,  or  Mclnroy  v. 
Mclnroy,  [1946]  O.R.  587,  [1946]  1 D.L.R.  20,  in  all  of  which 
medical  evidence  was  called  indicating  that  there  was  some  im- 
pairment in  the  wife’s  health,  which  was  caused  by  the  hus- 
band’s treatment  of  her. 

It  is  argued  that  the  wife’s  claim  to  alimony  under  the  first 
part  of  s.  30  of  The  Judicature  Act,  1895,  cannot  be  supported 
because  all  acts  complained  of  took  place  after  she  had,  for  her 
own  purposes,  withdrawn  from  cohabitation  with  the  defend- 
ant. So  far  as  this  claim  is  based  on  cruelty,  the  argument 
seems  to  be  supported  by  Russell  v.  Russell,  supra.  Although 
I am  convinced  that  she  did  leave  in  the  spring  of  1950,  with  the 
intention  of  obtaining  a divorce,  yet  he  took  her  back  in  June 
on  his  return  from  England,  and  although  they  did  not  share 
the  same  bed,  there  was  no  final  break  until  after  his  return 
from  England  in  1951.  On  his  own  admission,  he  never  excluded 
her  from  the  matrimonial  home  and  never  intended,  as  he  says, 
to  “cut  her  off”. 

In  para.  22  of  the  statement  of  claim  there  is  an  allegation 
which  is  premised  on  the  fact  of  desertion,  and  by  particulars 
forming  part  of  the  record  the  desertion  is  defined  as  taking 
place  on  20th  July  1950,  which  was  the  day  they  parted  in 
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Montreal,  he  going  to  England  and  she  to  New  York.  On  the 
facts  as  I have  detailed  them  above  I do  not  think  it  can  be  said 
that  he  was  living  apart  from  her  after  that  date  without  suffici- 
ent cause.  They  were  separated  on  the  20th  July  1950,  for 
their  own  purposes. 

The  defendant  never  failed  to  maintain  the  plaintiff  up  to 
the  date  of  the  issue  of  the  writ,  nor  did  he  exclude  her  from 
his  home,  although  he  frequently  said  he  would  do  so,  but  in 
point  of  fact,  he  never  did  so:  Gould  v,  Gould  (1921),  50  O.L.R. 
622,  64  D.L.R.  621. 

I am  of  the  opinion  that  the  evidence  does  not  show  any 
desertion  by  the  husband  on  20th  July  1950,  and  that  none  took 
place  in  fact  or  in  law  until  the  wife  left  her  husband  in- 
Montreal  with  Mrs.  Wallace-Hadrill  in  February  1951  when  the 
situation  then  produced  was  the  same  as  if  the  guilty  husband 
had  left  the  wife : Sickert  v.  Sickert,  supra. 

No  evidence  was  offered  by  the  defence  which  would  deprive 
the  wife  of  her  right  to  relief  on  the  ground  of  desertion  if  her 
claim  had  been  that  she  was  deserted  in  February  1951.  No 
charge  of  adultery  or  cruelty  is  made  against  her  either  in  the 
pleadings  or  in  the  evidence,  and  I do  not  think  that  a review  of 
her  matrimonial  conduct — and  it  was  most  minutely  examined 
in  evidence  in  every  detail — disclosed  anything  which,  in  the 
exercise  of  the  Court’s  general  discretion,  should  deprive  her 
of  the  right  to  consortium  vitae,  except  the  fact,  which  is  a 
vital  one  in  an  action  for  restitution  of  conjugal  rights,  that  she 
is  not  willing  to  resume  cohabitation  with  him.  When  she  was 
asked  if  she  were  willing  to  live  with  her  husband  again,  she  said: 
“Yes,  if  my  husband  would  live  decently.”  Having  in  mind  that 
qualification,  although  it  is  of  course  a reasonable  one  if  sincere, 
and  her  evident  bitterness,  I do  not  think  she  can  succeed  on  the 
ground  of  desertion,  nor  is  her  case  improved  by  the  husband’s 
unqualified  refusal  to  resume  cohabitation  with  her. 

The  wife’s  right  to  relief  on  the  grounds  of  cruelty  and  deser- 
tion being  negatived,  she  is  obviously  not  entitled  to  alimony  as 
a wife  “who  would  be  entitled  by  the  law  of  England  to  a divorce 
and  to  alimony  as  incident  thereto”. 

The  wife’s  claim  to  alimony  must  rest,  therefore,  entirely 
on  the  first  part  of  the  section,  s.  30  of  The  Judicature  Act, 
1895,  found  in  The  Judicature  Act,  R.S.O.  1897,  c.  51,  as  s.  34.^^ 
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As  I have  indicated,  I think  her  claim  is  well  founded  on  the 
ground  of  adultery,  but  on  that  ground  only.  She  would  be 
entitled  by  the  law  of  England  as  it  was  in  1895  to  a judicial 
separation.  Adultery  on  the  part  of  the  husband  is  sufficient 
basis  for  such  a decree:  Aldrich  v.  Aldrich^  supra;  Sickert  v. 

Sickert j supra. 

The  husband’s  gross  income  for  the  last  five  years,  according 
to  his  income  tax  returns,  was  as  follows:  1947 — $9,755.17; 

1948_$10,001.32;  1949— $13,660.36;  1950— $17,236.77;  1951— 
$20,875.87.  The  wife  did  her  utmost  to  discredit  these  figures 
by  her  own  testimony  to  the  effect  that  they  lived  much  beyond 
the  scale  of  a person  who  was  in  receipt  of  that  income  only. 
She  produced  memoranda  in  her  husband’s  handwriting  indicat- 
ing that  he  was  budgeting  in  keeping  with  an  income  of  at  least 
$45,000.  The  defendant  is  the  owner  of  a 49^2  per  cent,  interest 
in  Anglo-Canadian  Associates  Limited,  a company  which  until 
recently  had  substantial  interests  in  and  about  Fort  William. 
Apparently  that  company  made  a very  substantial  redemption 
for  winding  up  its  affairs,  and  the  money  paid  to  the  husband 
would  be  available  to  him  for  any  purpose.  He  admits  also 
making  $15,000  on  the  market  in  1951  and  $2,000  in  1950. 
Such  moneys  cannot  be  treated  as  income  but  I take  them  into 
account  in  estimating  his  assets.  The  husband’s  assets  to-day, 
on  his  own  figures,  are  worth  more  than  $320,000. 

The  plaintiff  is  38  years  of  age.  She  is  a reasonably  attrac- 
tive and  obviously  a very  intelligent  woman.  She  is  a graduate 
in  chemistry  of  the  University  of  London,  and  was  employed  as 
a chemist  in  New  York  before  she  met  Rebold.  She  was  em- 
ployed at  the  British  Embassy  in  Washington  during  the  late 
war,  and  also  with  the  R.A.F.  delegation,  where  she  met  the 
defendant,  who  was  a squadron  leader  with  the  delegation. 

It  is  argued  that  in  fixing  alimony  I should  take  into  account 
only  the  defendant’s  proved  income,  and  Maynard  v.  Maynard, 
[1950]  O.R.  44  at  50,  [1950]  2 D.L.R.  121,  is  cited  as  authority 
to  support  that  proposition.  That  case  decided  that  alimony 
and  maintenance  are  properly  payable  out  of  income  only.  But 
there  the  question  was  whether  the  Court  might  order  the  hus- 
band to  pay  the  wife  a lump  sum  regardless  of  income.  It  was 
not,  I think,  intended  to  decide  that  a man  with  assets  but  no 
•income  could,  by  neglecting  or  refusing  to  put  his  capital  to 
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work,  defeat  his  wife’s  claim  to  alimony,  and  therefore  I think 
that  there  was  nothing  said  in  Maynard  v.  Maynard  which 
derogates  from  the  principles  discussed  in  Morgan  v.  Morgan 
(1912),  3 O.W.N.  1220,  22  O.W.R.  25,  3 D.L.R.  802,  that  the 
Court  ought  to  take  into  account  the  yearly  value  of  the  prop- 
erty of  both  husband  and  wife  as  well  as  their  position  in  life 
and  standard  of  living. 

Counsel  for  the  defendant  argues  that  I should,  in  consider- 
ing the  amount  of  the  husband’s  income,  take  into  account  the 
obligations  he  is  under  in  respect  of  his  daughters  and  his 
second  and  third  wives,  which  in  all  amount  to  $5,700  per  an- 
num, on  the  theory  that  a wife,  like  a tenant,  takes  her  husband 
with  all  his  obligations  as  she  finds  him.  No  authority  was  cited 
for  this,  but  I think  it  is  sound  in  principle  at  any  rate,  when 
the  wife  knows  of  the  husband’s  obligations,  as  she  did  in  this 
case,  before  marriage. 

Having  in  mind  all  the  factors  I have  mentioned,  I fix  the 
amount  of  alimony  to  be  paid  by  the  husband  to  the  wife  at  the 
sum  of  $400  per  month. 

The  issues  in  the  action  brought  for  replevin  by  Anglo- 
Canadian  Associates  Limited  and  the  proceedings  brought  by 
the  wife  under  The  Married  Women’s  Property  Act  are  essen- 
tially the  same.  The  pleadings  in  each  case  allege  ownership 
by  the  wife  of  a large  number  of  chattels,  furniture  and  fixtures. 

It  is  said  by  the  wife  that  after  she  married  the  husband 
promised  to  make  her  a personal  allowance  of  $500  per  month, 
quite  apart  from  any  household  or  other  expenses.  She  says 
that  that  amount  was  faithfully,  but  irregularly,  paid  to  her, 
and  that  the  payments  of  $500  on  1st  March  1950,  $1,800  on 
2nd  June  1950  and  $3,000  on  18th  July  1950  were  payments 
made  to  her  that  year  on  account  of  such  personal  allowance. 
There  is  a complete  absence  of  payments  by  the  husband  to  the 
wife,  except  in  the  year  1950,  which  even  remotely  resemble  a 
regular  personal  allowance  to  the  wife  of  any  amount,  and 
certainly  not  $500  per  month,  as  she  alleges.  She  was  unable 
to  point  to  any  such  payment  or  to  mention  any  time  when 
such  a payment  was  made  to  her.  She  explains  the  absence  of 
such  payments  in  1948  and  1949  by  saying  that  on  their  visits 
to  England  during  those  years  it  was  agreed  that  the  furniture 
purchased  should  be  set  off  or  charged  against  her  personal 
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allowance.  It  is  by  this  route  that  she  claims  ownership  of  the 
furniture.  She  does  not  claim  to  have  paid  for  it  herself,  except 
as  to  one  item  of  £40,  which  she  alleges  she  paid  her  husband. 

The  furniture  purchased  while  in  England  was  all  purchased 
either  in  the  name  of  the  husband  or  in  the  name  of  Anglo- 
Canadian  Associates  Limited.  The  furniture  purchased  in 
Canada  was  similarly  acquired.  The  balance  of  the  furniture 
claimed  by  her  consists  of  furniture  shipped  by  the  husband 
from  England  before  the  ranch  house  was  built,  also  articles 
given  to  her  by  her  husband  and  gifts  from  third  parties. 

Miss  Ethel  Sellers,  the  secretary  of  Anglo-Canadian  Associ- 
ates Limited,  was  called.  She  produced  the  company’s  ledger 
and  the  vouchers  and  cancelled  cheques  to  show  that  all,  or 
practically  all,  of  the  goods  claimed  by  the  wife  had  been  paid 
for  by  Anglo-Canadian  Associates  Limited,  and  these  articles 
were  carried  on  the  books  of  that  company  as  an  asset.  It  was 
not  shown  that  they  were  deducted  from  the  husband’s  draw- 
ings, or  that  the  items  were  charged  up  to  him. 

It  was  conceded  by  the  defendant  at  the  trial  that  there 
were  a few  items,  such  as  her  bedroom  furniture,  which  he  had 
given  to  her,  and  that  there  were  other  items  which  he  was  and 
had  been,  without  prejudice,  willing  to  let  her  have,  but  the 
defendant  resolutely  contests  any  such  claim  as  is  now  made  by 
the  plaintiff. 

I do  not  think  the  plaintiff  has  proved  her  claim.  The  onus 
is  upon  her  to  prove  a gift,  as  none  of  the  articles  claimed  was 
paid  for  by  her.  All  were  purchased  by  the  husband  or  by  his 
company.  I do  not  accept  the  wife’s  story  in  regard  to  the 
furniture;  the  written  records  are  all  in  favour  of  Anglo- 
Canadian  Associates  Limited,  or  in  favour  of  the  husband.  They 
have  the  papers  and  in  my  view  I ought  to  accept  the  position 
the  written  record  indicates.  Certain  items  are  admittedly 
owned  by  the  wife;  the  husband  is  ready  to  concede  these. 

I therefore  allow  the  claim  of  Anglo-Canadian  Associates 
Limited,  subject  to  the  items  which  were  conceded  at  the  trial 
as  belonging  to  the  wife. 

The  claim  of  the  wife  on  the  issue  will  be  allowed  in  respect 
of  the  items  which  the  defendant  at  trial  conceded  belonged 
to  her. 

There  will  therefore  be  judgment  in  favour  of  the  wife  in 
the  alimony  action  for  $400  per  month,  with  costs  of  the  action. 
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There  will  be  judgment  in  the  replevin  action  in  favour  of 
Anglo-Canadian  Associates  Limited,  subject  to  the  wife’s  right 
to  the  articles  conceded  to  her,  without  costs. 

There  will  be  judgment  on  the  issue  in  favour  of  the  wife  in 
respect  of  the  conceded  articles,  without  costs. 

Judgment  accordingly. 

Solicitors  for  Josephine  L.  Cuthhertson:  Hooper  d Howell y 
Toronto,  and  O’Connor  d Carrel,  Fort  William. 

Solicitors  for  Geoffrey  Bourke  Cuthhertson : Beament,  Fyfe 
d Ault,  Ottawa,  and  Bernard  I.  Black,  Fort  William. 

Solicitor  for  Anglo-Canadian  Associates  Limited:  Bernard 

I.  Black,  Fort  William. 


[COURT  OF  APPEAL.] 

Detomac  Mines  Limited  v*  Reliance  Fluorspar  Mining 
Syndicate  Limited* 

Mines  and  Minerals — Nature  of  Document  commonly  Called  ‘^mining 
lease'’ — Rights  of  Parties — Whether  Lease  or  Mere  Licence,  with 
profit  d prendre. 

An  instrument  whereby  the  owner  of  lands  grants  to  another  person, 
called  the  “lessee”,  “all  fluorspar  minerals  which  may  or  hereafter 
may  be  found  in,  throughout  and  upon”  the  lands  described,  “with 
full  and  exclusive  liberty,  power  and  authority  for  the  lessee,  his 
agents,  servants  and  workmen  to  search  for,  dig,  work,  mine,  procure, 
and  carry  away  the  said  fluorspar  mineral  wherever  it  may  be  found 
within  the  4imits  of  the  said  lands”,  in  consideration  of  the  payment 
of  a stipulated  royalty  by  the  “lessee”,  is  not  in  fact  a lease,  but  a 
mere  grant  of  a licence  to  enter  upon  the  lands  and  search  for 
fluorspar,  coupled  with  a grant,  in  the  nature  of  a profit  d prendre, 
of  any  fluorspar  that  may  be  found.  It  is  consequently  not  a valid 
objection  to  such  an  instrument  that  there  is  no  term  flxed  for  its 
duration. 

Judgment  of  Gale  J.,  ante,  p.  423,  affirmed. 

An  appeal  by  the  defendant  from  the  judgment  of  Gale  J., 
ante,  p.  423,  [1952]  3 D.L.R.  464. 

16th  and  17th  September  1952.  The  appeal  was  heard  by 
Laidlaw,  Hope  and  Hogg  JJ.A. 

Malcolm  Rohh,  for  the  defendant,  appellant:  The  sole  ques- 
tion involved  in  this  appeal  is  whether  the  document  constitutes 
a lease  or,  as  found  by  the  trial  judge,  a mere  licence;  if  it  is 
a lease  the  respondent  concedes  that  it  is  invalid  in  law.  [Laid- 
LAW  J.A.:  Is  the  right  granted  by  the  owner  of  these  lands 

different  in  any  way  from  a right  to  go  on  another’s  lands  and 
cut  timber  there?]  Yes;  it  has  always  been  held  that  timber 
is  in  a different  category;  a person  who  has  a mere  right  to 
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cut  timber  has  never  been  held  to  have  a vested  interest  in  the 
land.  The  essential  test,  as  between  a lease  and  a licence,  is 
whether  the  owner  of  the  land  has  divested  himself  of  the  right 
to  possession.  The  Court  looks  to  see  whether  there  is  a divest- 
ing in  direct  language.  [Laidlaw  J.A.:  The  owner  here  did 

not  intend  to  part  with  any  fee  or  hereditament.  He  intended 
the  grantee  to  do  the  work  to  obtain  particular  articles  from 
the  land,  and  to  pay  a royalty  for  them  when  they  were 
obtained.  The  whole  substance  of  the  agreement  was  the  sale 
of  the  thing  to  be  found  in  the  land.]  [Hope  J.A.:  You  say 

that  it  is  in  essence  a lease,  to  which  has  been  added  a licence 
to  mine  and  remove  fluorspar  minerals?]  Yes.  [Laidlaw  J. A.: 
You  say  that  the  primary  thing  was  a demise  of  the  minerals, 
but  I suggest  that  it  was  rather  a right  to  go  on  the  land  and 
search  for  minerals.]  The  language  of  the  lease  follows  the 
form  contained  in  O’Brien’s  Conveyancer,  5th  ed.  1914,  p.  745*, 
which  uses  the  language:  “the  lessor  hereby  grants,  demises 
and  leases  unto  the  lessees  all  [describe  the  minerals]  which  is 
now  or  hereafter  may  be  found  under,  throughout  or  upon”,  etc. 
The  document  was  obviously,  from  its  terms,  intended  by  the 
parties  to  be  a lease.  It  was  referred  to  as  late  as  July  1951 
as  a “mining  lease”,  and  the  plaintiff’s  cheques  bore  the  words 
“lease  payment  $100.00”. 

There  can  be  no  doubt  that  the  law  recognizes  such  an  instru- 
ment as  a “lease  of  mines”  or  “lease  of  a mineral”  or  “mining 
lease”:  see  O’Brien,  loc.  cit.\  Hill  & Redman’s  Law  of  Landlord 
and  Tenant,  10th  ed.  1946,  pp.  580-1;  McPherson  & Clark,  Law 
of  Mines,  1898,  p.  115;  Bainbridge’s  Law  of  Mines  and  Minerals, 
5th  ed.  1900,  pp.  280,  562,  590,  595,  606;  9 Encyclopaedia  of 
Forms  and  Precedents,  3rd  ed.  1946,  pp.  201,  203,  256,  275. 

There  have  been  many  actions  in  equity  dealing  with  leases 
of  minerals:  I refer  to  Davis  v.  Shepherd  (1866),  L.R.  1 Ch. 

410  at  415;  Carr  v.  Benson  (1868),  L.R.  3 Ch.  524  at  532; 
Smith  V.  Darby  et  al.  (1872),  L.R.  7 Q.B.  716  at  718,  722; 
Doe  d,  Hanley  v.  Wood  (1819),  2 B.  & Aid.  724  at  734,  737,  740, 
106  E.R.  529.  [Laidlaw  J.A.:  If  A leases  to  B the  minerals 
on  Blackacre,  does  B by  virtue  of  the  lease  become  the  owner 
of  all  the  minerals  that  he  extracts?]  No.  When  A gives  a 
lease  to  B he  puts  B in  possession,  and  the  land  will  revert  back 


*See  now  7th  ed.  1931,  p.  1011.  Ed. 
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to  A at  the  end  of  the  term.  [Laidlaw  J.A.  : If  a true  lease 

is  made  the  owner  divests  himself  of  the  right  to  possession  of 
the  property;  is  that  the  essential  distinction  between  a lease 
and  a licence?]  Yes.  [Laidlaw  J.A.:  Then  if  an  exclusive 

licence  is  granted  is  it  not  also  a lease?]  That  is  almost  what 
was  decided  in  Lynch  et  al.  v.  Seymour  (1888),  15  S.C.R.  341, 
where  such  a document  was  held  to  be  a lease.  I submit  that 
our  case  is  even  stronger.  That  case  (reported  in  the  lower 
Courts  at  7 O.R.  471  and  14  O.A.R.  738)  is  the  leading  authority 
on  the  distinction  between  a lease  and  a licence.  In  the  case 
at  bar  the  words  of  the  document  are  clearer  in  their  import 
than  they  were  there. 

The  trial  judge  failed  to  appreciate  the  overriding  importance 
of  the  granting  clause.  The  authorities  make  it  abundantly  clear 
that  if  there  is  nothing  elsewhere  to  create  ambiguity,  effect 
must  be  given  to  the  granting  clause.  I concede  that  the  mere 
use  of  the  words  lessor  and  lessee  is  not  conclusive,  as  has  been 
held  in  the  line  of  English  cases  dealing  with  concessions  in 
theatres,  cloak-rooms,  etc.,  but  I know  of  no  case  where  there 
has  been  a demise  and  lease,  as  here,  of  all  of  a particular  min- 
eral, and  it  has  not  been  held  to  be  a lease. 

The  trial  judge  misconceived  the  effect  of  the  instrument 
because  of  the  additional  liberties  it  granted.  He  looked  first 
at  them,  and  then  cut  down  the  plain  words  of  the  granting 
clause.  He  arrived  at  the  conclusion  that  the  basic  purpose  was 
to  permit  the  “lessee”  to  enter  and  search.  There  are  many 
precedents  in  the  books  for  leases  with  additional  liberties 
granted  to  the  lessees. 

The  trial  judge  failed  to  realize  that  a grantor  who  intended 
to  have  his  tenant  get  minerals  and  take  them  away  could 
achieve  this  result  in  at  least  two  ways.  The  first  and  most 
common  way,  apparently,  is  to  make  a grant  by  way  of  a lease 
of  the  mineral,  and  then  to  add  other  liberties.  The  trial  judge 
thought  that  since  the  parties  intended  basically  to  get  the  ore 
out  they  must  have  decided  to  do  so  otherwise  than  by  a lease. 
He  started  his  interpretation  of  the  document  with  a wrong 
idea.  He  referred  to  the  parties  as  the  “so-called  lessors”  and 
the  “alleged  licensees”.  One  should  not  construe  an  instrument 
contrary  to  its  express  words  because  of  some  preconceived  idea 
of  what  the  parties  would,  or  might,  or  perhaps  ought  to,  have 
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intended  when  they  began  to  prepare  the  instrument:  Smith  et 
al.  V.  Cooke  et  at;  Storey  v.  Cooke  et  al.,  [1891]  A.C.  297  at  299. 

The  Court  may  look  at  the  acts  of  the  parties  at  and  sub- 
sequent to  the  making  of  the  instrument  to  confirm  that  it  is 
what  it  purports  to  be:  Phipson  on  Evidence,  8th  ed.  1942,  p. 
569;  Wigmore  on  Evidence,  3rd  ed.  1940,  s.  2470  (vol.  9,  p.  227). 

There  being  no  claim  by  the  plaintiff  for  rectification,  it 
cannot  lead  evidence  to  show  that  the  document  is  something 
different  from  what  it  purports  to  be.  If  it  is  contended  that 
the  instrument  itself  is  ambiguous,  then  the  Court  is  entitled 
to  look  at  the  acts  of  the  parties : Hoefle  v.  Bongard  d Company, 
[1945]  S.C.R.  360  at  377,  [1945]  2 D.L.R.  609;  Doe  d.  Pearson 
V.  Ries  and  Knapp  (1832),  8 Bing.  178,  131  E.R.  369;  Chapman 
V.  Bliick  (1838),  4 Bing.  N.C.  187  at  193,  132  E.R.  760. 

The  plaintiff  always  treated  this  document  as  a lease.  [Laid- 
LAW  J.A.:  If  there  is  doubt  as  to  whether  it  is  a lease  or  a 

licence,  and  if  it  is  admitted  that  as  a lease  it  would  be  invalid, 
should  the  Court  not  favour  an  interpretation  that  will  not  in- 
validate it?]  That  is  normally  the  rule,  but  the  Court  will  not 
strain  to  give  validity  to  an  instrument. 

G.  W,  Ford,  Q.C,,  for  the  plaintiff,  respondent:  I agree  that 
the  essential  question  is  whether  this  agreement  created  a rela- 
tionship of  landlord  and  tenant,  or  was  merely  an  agreement  for 
the  sale  of  fluorspar,  in  the  nature  of  a licence  with  a profit  d 
prendre.  My  submission  is  that  the  defendant,  by  its  notice  to 
quit,  is  attempting  to  revoke  an  irrevocable  licence. 

It  may  be  that  the  Courts  have  for  many  years  recognized 
documents  called  ‘‘mining  leases”,  but  that  does  not  establish 
that  such  a document  has  the  same  effect  as  an  ordinary  lease: 
I refer  to  9 Encyclopaedia  of  Forms  and  Precedents,  3rd  ed.  1946, 
pp.  201,  203. 

Speaking  generally  a mineral,  such  as  fluorspar,  is  an  incor- 
poreal hereditament  which  can  become  corporeal  only  when 
it  is  found  and  severed  from  the  land.  It  may  be  possible  to 
have  possession  of  a mineral  under  a relationship  of  landlord 
and  tenant,  but  surely  this  can  only  be  in  respect  of  an  ascer- 
tained and  continuous  seani  or  bed. 

In  Hill  & Redman,  op.  cit.,  at  pp.  578-9,  it  is  stated  that  a 
mineral  lease  is  in  effect  a sale. 

A right  to  take  something  from  the  land  of  another  person 
is  a profit  a prendre,  as  opposed  to  a lease:  11  Halsbury,  2nd  ed. 
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1933,  para.  669,  p.  381;  Duke  of  Sutherland  v.  Heathcote,  [1892] 
1 Ch.  475  at  484;  Webber  v.  Lee  (1882),  9 Q.B.D.  315;  Re  Sud- 
bury/ Rand  Mines  Ltd.  and  Gordon,  [1936]  O.W.N.  526,  [1936] 
4 D.L.R.  783.  A profit  a prendre  is  an  interest  in  land : 11  Hals- 
bury,  para.  680,  p.  387.  So-called  “mining  leases”,  although  that 
term  is  used  for  convenience,  are  in  fact  anomalous  documents 
in  the  nature  of  agreements  for  the  sale  of  an  interest  in  or  a 
portion  of  land:  22  Halsbury,  2nd  ed.  1936,  para.  1297,  p.  597; 
Gowan  v.  Christie  et  ux.  (1873),  L.R.  2 Sc.  & Div.  273. 

The  trial  judge  found  that  the  agreement,  being  one  for  the 
sale  of  minerals  with  the  grant  of  a profit  a prendre,  was  valid 
and  enforceable.  This  finding  was  sound  in  law  since  the  grant 
of  a profit  a prendre  is  irrevocable:  20  Halsbury,  2nd  ed.  1936, 
para.  6,  p.  12;  Wood  v.  Leadbitter  (1845),  13  M.  & W.  838,  153 
E.R.  351;  Hurst  v.  Picture  Theatres,  Limited,  [1915]  1 K.B.  1. 
The  grant  may  be  in  perpetuity  or  for  any  lesser  period:  11 
Halsbury,  para.  678,  p.  386.  Specifically,  the  grant  of  a profit 
d prendre  to  work  mines  and  carry  away  minerals  is  irrevocable : 
22  Halsbury,  para.  1328,  p.  614;  James  Jones  <&  Sons,  Limited 
V.  Earl  of  Tankerville,  [1909]  2 Ch.  440. 

The  cases  cited  for  the  appellant  are  of  little  assistance,  except 
to  demonstrate  that  the  Courts  have  recognized  and  dealt  with 
documents  called  mining  leases.  Davis  v.  Shepherd,  supra, 
related  to  a definite  and  ascertained  vein  of  coal.  Carr  v.  Ben- 
son, supra,  and  Smith  v.  Darby  et  al.,  supra,  rather  support  my 
contention  that  what  took  place  here  was  a sale.  Doe  d.  Hanley 
V.  Wood,  supra,  is  authority  for  the  proposition  that  an  agree- 
ment to  search  for  and  carry  away  minerals  is  a licence  and 
profit  a prendre,  and  is  irrevocable.  As  to  Lynch  et  al.  v.  Sey- 
mour, supra,  it  was  correctly  distinguished  by  the  trial  judge. 
There  there  was  a demise  of  the  right  to  occupy  the  land,  while 
here  there  was  no  exclusive  right  to  possession  in  the  “lessee”; 
as  to  the  necessity  for  exclusive  possession  I refer  to  20  Halsbury, 
para.  5,  p.  8;  Flynn  v.  Toronto  Industrial  Exhibition  Association 
(1905),9Q.L.R.  582. 

Malcolm  Robb,  in  reply. 


29th  September  1952.  Laidlaw  J.A.: — I have  had  the  privi- 
lege of  perusing  the  reasons  for  judgment  of  my  brother  Hogg. 
My  views  are  in  agreement  with  those  of  my  learned  brother 
and  I concur  in  the  order  of  this  Court  as  proposed  by  him. 
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I desire  only  to  make  certain  observations  of  my  own,  resulting 
from  a careful  study  of  the  question  in  controversy,  and  to  refer 
to  a number  of  the  authorities  touching  the  question. 

The  question  whether  an  instrument  operates  to  grant  a 
licence  or  an  estate  is  one  of  difficulty.  Each  case  depends  on 
its  own  circumstances:  22  Halsbury,  2nd  ed.  1936,  para.  1331, 
p.  615.  The  question  is  not  determined  by  the  designation  given 
by  the  parties  to  the  instrument  or  by  the  mere  form  in  which 
it  is  prepared.  Regard  must  be  had  to  the  substance  of  the 
agreement  between  the  parties  and  to  the  manifest  intent  as 
gleaned  from  a consideration  of  the  entire  contents  of  the  instru- 
ment: 20  Halsbury,  2nd  ed.  1936,  para.  5,  p.  9;  see  also  Lindley 
on  Mines,  3rd  ed.  1914,  s.  861,  p.  2138.  In  the  case  presently 
under  consideration  it  appears  to  me  that  the  parties  did  not 
contemplate  a divesting  by  the  owner  of  the  property  of  his 
right  of  possession  and  a grant  of  that  right  to  the  lessee  so 
called.  The  contract  in  essence  was  merely  for  the  use  of  the 
property  by  the  lessee,  while  the  possession  and  control  of  it 
remained  in  the  owner.  It  has  been  said  that  in  circumstances 
where  the  land  remains  in  the  possession  of  the  lessor  the  instru- 
ment is  a licence  and  the  licensee  will  acquire  no  property  in 
the  land  or  in  the  minerals  until  they  are  severed  from  the  land : 
see  Morine,  Mining  Law  of  Canada,  1909,  p.  195,  citing  Co.  Litt. 
4b,  and  Bacon’s  Abridgment,  tit.  Lease,  (k).  It  was  not  intended 
that  the  lessee  should  acquire  an  estate  or  property  in  the  land 
itself  or  in  any  particular  portion  thereof.  The  intention  was 
that  the  lessee  should  become  the  owner  of  such  portion  only  of 
the  land  as  he  might  discover  in  the  form  of  the  mineral  fluor- 
spar. He  acquired  the  right  to  dispose  of  that  part  of  the  land 
for  his  own  use  and  benefit.  In  substance  the  contract  between 
the  parties  was  a grant  of  the  exclusive  right,  as  particularly 
described  in  the  instrument,  to  search  for  fluorspar  mineral 
within  the  limits  of  the  lands,  and  a sale  to  the  lessee  of  all  the 
fluorspar  minerals  which  the  lessee  might  And  in,  throughout 
and  upon  the  lands  and  premises.  The  normal  relation  of  land- 
lord and  tenant  does  not  contemplate  such  rights  in  a tenant. 
I quote  with  approval  the  principle  as  stated  in  Lindley,  loc.  cit., 
as  follows : 

“ . . . mineral  in  place  is  land,  [and]  a grant  of  the  right 
to  extract  and  dispose  of  it,  and  thus  destroy  its  character  as 
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real  estate,  amounts  to  its  sale  as  land,  and  . . . royalties  (or 
so-called  rent),  payable  per  quantum  of  the  mineral  taken,  are 
purchase  money  and  principal,  rather  than  rent  and  income.” 
That  statement  is  in  accord  with  the  view  expressed  by  Lord 
Cairns  in  Gowan  v.  Christie  et  ux.  (1873),  L.R.  2 Sc.  & Div.  273 
at  284,  and  quoted  by  my  brother  Hogg.  I refer  also  to  Coltness 
Iron  Company  v.  Black  (1881),  6 App.  Cas.  315  at  335,  where 
Lord  Blackburn  says  that  the  statement  of  Lord  Cairns  in  Gowan 
V.  Christie  et  ux.  as  quoted  in  part  by  Hogg  J.A.,  is  a perfectly 
accurate  statement.  See  also  In  re  Aldam’s  Settled  Estate, 
[1902]  2 Ch.  46  at  56;  Munro  et  al.  v.  Didcott  et  al.,  [1911]  A.C. 
140  at  148;  and  Old  Silkstone  Collieries,  Ltd.  v.  Marsh  (1941), 
24  Tax  Cas.  20.  In  the  latter  case  the  appellant  company  by 
an  agreement  purchased  all  the  coal  it  could  “actually  sever  from 
the  soil  or  freehold  and  thereby  convert  into  chattels  personal” 
from  specified  seams;  the  agreement  expressly  stated  that  it  was 
not  a mining  lease  or  licence  or  the  grant  of  a profit  a prendre, 
but  a contract  for  the  sale  and  purchase  of  goods.  It  was  held 
that  the  agreement  granted  a profit  a prendre. 

In  Doe  d.  Hanley  v.  Wood  (1819),  2 B.  & Aid.  724  at  738, 
106  E.R.  529,  it  was  stated  that  the  purport  of  the  granting  part 
of  the  indenture  was  “to  grant,  for  the  term  therein  mentioned, 
a liberty,  licence,  power  and  authority,  to  dig,  work,  mine  and 
search  for  metals  and  minerals,  in  and  throughout  the  lands 
therein  described,  and  to  dispose  of  the  ore,  metals,  and  minerals 
only,  that  should  within  that  term  he  there  found,  to  the  use 
of  the  grantee,  his  partners,  etc.”  Abbott  C.J.  stated: 

“Instead,  therefore,  of  parting  with,  or  granting,  or  demising 
all  the  several  ores,  metals,  or  minerals,  that  were  then  existing 
within  the  land,  its  words  import  a grant  of  such  parts  thereof 
only  as  should,  upon  the  licence  and  power  given  to  search  and 
get,  be  found  within  the  described  limits,  which  is  nothing  more 
than  the  grant  of  a licence  to  search  and  get  (irrevocable,  indeed, 
on  account  of  its  carrying  an  interest,)  with  a grant  of  such  of 
the  ore  only  as  should  be  found  and  got,  the  grantor  parting 
with  no  estate  or  interest  in  the  rest.  If  so,  the  grantee  had  no 
.estate  or  property  in  the  land  itself,  or  any  particular  portion 
thereof,  or  in  any  part  of  the  ore,  metals,  or  minerals,  ungot 
therein;  but  he  had  a right  of  property  only,  as  to  such  part 
thereof  as  upon  the  liberties  granted  to  him  should  be  dug  and 
got.” 
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Finally  I mention  Burnside  et  al.  v.  Marcus  (1867),  17  U.C. 
C.P.  430  at  437,  where  Richards  C.J.  doubted  if  the  indenture 
under  consideration  could  be  regarded  as  a lease  and  thought  it 
was  more  in  the  nature  of  a licence  for  the  purpose  of  boring, 
digging  for  or  procuring  all  the  oil,  salt  or  other  mineral  on 
the  lot  in  question.  I observe  that  in  that  case  the  instrument 
purported  to  lease  a certain  lot  of  land  for  twenty-five  years  for 
the  purpose  of  boring  for  oil,  salt  or  minerals  and  the  lessor 
was  to  have  the  free  use  of  the  premises  for  agricultural  pur- 
poses except  such  portions  as  should  be  required  for  oil  opera- 
tions. 


Hope  J.A.: — After  full  consideration  of  the  very  able  argu- 
ment addressed  to  the  Court  by  counsel  for  the  appellant,  and 
after  having  had  the  privilege  of  reading  the  reasons  for  judg- 
ment of  my  brothers  Laidlaw  and  Hogg,  and  considering  the 
authorities,  I am  of  the  opinion  that  the  judgment  of  Gale  J. 
appealed  from  herein  is  right  in  fact  and  in  law.  It  is  unneces- 
sary in  view  of  the  very  full  review  of  the  authorities  by  my 
brethren  to  discuss  the  same  further. 

I would  dismiss  the  appeal  with  costs. 


Hogg  J.A.: — ^This  appeal  is  from  a judgment  of  Mr.  Justice 
Gale  pronounced  on  the  10th  April  1952,  in  an  action  which 
involved  the  determination  of  the  nature  of  an  instrument 
which  purported  to  demise  and  lease  certain  minerals. 

The  neat  question  to  be  decided  is  whether  an  agreement 
in  ^writing  dated  the  6th  May  1943  is  intended  to  be  a lease 
of  the  mineral  known  as  fiuorspar  situate  in  or  upon  the  lands 
described  in  the  agreement,  or  whether  the  agreement  is  in 
reality  and  substance  a licence  to  search  for  any  of  the  aforesaid 
mineral  that  may  be  on  or  in  the  land,  coupled  with  a grant 
of  such  mineral  when  found,  or,  in  other  words,  whether  the 
agreement  is  a grant  of  a profit  d prendre. 

It  is  argued  on  behalf  of  the  appellant  that  the  instrument 
in  question  was  intended  to  be  and  is  in  fact  a lease,  but  because 
the  essential  element  of  a term  fixing  its  duration  is  lacking  the 
lease  must  be  considered  to  be  void.  It  is  requisite  that  the 
duration  of  the  term  of  a lease  should  be  prefixed  and  certain 
from  the  beginning:  The  Trust  and  Loan  Company  of  Canada 
V.  Lawrason  et  al.  (1882),  10  S.C.R.  679;  Henderson  v.  Toronto 
General  Trusts  Corporation^  62  O.L.R.  303,  [1928]  3 D.L.R.  411. 


C.A. 


Detomac  Mines  v*  Reliance  etc.  Ltd*  Hogg  J.A.  791 


The  respondent  contends  that  the  agreement  is  not  a lease 
but  an  exclusive  right  to  conduct  operations  on  the  land  with  a 
view  to  the  discovery  of  fluorspar  and  a right  to  take  and  carry 
away  any  of  this  mineral  that  may  be  found. 

In  deciding  whether  a grant  amounts  to  a lease  regard  must 
be  had  to  the  substance  of  the  instrument.  It  may  not  be  a lease 
although  the  agreement  contains  the  usual  words  of  demise,  if 
its  contents  show  that  such  is  not  the  intention  of  the  parties. 

, So-called  mining  leases  are  not  always  in  fact  leases.  This 
circumstance  is  referred  to  by  Lord  Cairns  in  Gowan  v.  Christie 
et  ux.  (1873),  L.R.  2 Sc.  & Div.  273,  284,  in  the  following  words: 

“What  we  call  a mineral  lease  is  really,  when  properly  con- 
sidered, a sale  out  and  out  of  a portion  of  land.  It  is  liberty 
given  to  a particular  individual,  for  a speciflc  length  of  time, 
to  go  into  and  under  the  land,  and  to  get  certain  things  there 
if  he  can  And  them,  and  to  take  them  away,  just  as  if  he  had 
bought  so  much  of  the  soil.” 

The  facts  involved  in  this  appeal,  including  those  parts  of 
the  instrument  in  question  that  are  material  to  its  determination, 
are  set  out  in  the  reasons  for  judgment  of  Mr.  Justice  Gale. 
The  agreement  under  consideration  is  not  a demise  of  fluorspar 
mineral  existing  on  or  within  the  land  but,  to  quote  part  of  its 
language,  “the  lessors  hereby  demise  and  lease  unto  the  said 
lessee  all  fluorspar  minerals  which  may  or  hereafter  may  be 
found  in,  throughout  and  upon  that  certain  parcel  or  tract  of 
land  and  premises.”  The  land  is  then  described,  and  the  agree- 
ment then  gives  power  and  authority  to  the  lessee  to  search  for, 
dig  up  and  carry  away  the  mineral  “wherever  it  may  be  found 
within  the  limits  of  the  said  lands”. 

The  instrument  imports  a grant  and  lease  only  of  fluorspar 
which,  upon  search,  may  be  discovered.  The  language  of  the 
agreement  does  not  indicate  that  any  fluorspar  actually  existed, 
when  the  instrument  was  executed,  on  or  in  the  land,  that  could 
be  the  subject  of  a lease  or  demise.  The  substance  of  the  agree- 
ment and  the  intention  of  the  parties  thereto,  to  be  gathered 
from  its  language,  were,  in  my  opinion,  a grant  of  a right  to 
search  for  fluorspar  which  might  or  might  not  be  on  or  in  the 
land  described,  and  a conveyance  to  the  so-called  lessee  of  such 
fluorspar  as  should,  as  a result  of  the  right  given  to  search  and 
dig,  be  found  within  such  land.  I think  it  must  be  concluded 
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that  the  agreement,  in  substance,  is  not  a lease  but  a grant  of 
a licence  to  search  for  fluorspar  with  a grant  of  any  of  such 
mineral  as  might  be  discovered  on  or  in  the  land.  It  is  a right 
respecting  property  in  such  fluorspar  as  should  be  dug  out  of 
the  land  in  pursuance  of  the  rights  granted  by  the  agreement 
to  search  for  and  carry  away  the  said  mineral  wherever  it  might 
be  found  within  the  limits  of  the  land. 

The  licence  to  search  for  the  mineral  in  question  is  accom- 
panied by  the  grant  of  a profit  a prendre,  namely,  the  right  to  , 
take  any  fluorspar  that  may  be  discovered.  The  nature  and 
characteristics  of  such  a grant  are  discussed  in  Duke  of  Suther- 
land V.  Heathcote,  [1892]  1 Ch.  475;  McIntosh  v.  Leckie  et  al. 
(1906),  13  O.L.R.  54;  and  Re  Dawson  and  Bell,  [1945]  O.R. 
825,  [1946]  1 D.L.R.  327. 

It  is  said  in  22  Halsbury,  2nd  ed.  1936,  para.  1330,  pp.  614-5, 
that  mining  licences  which  amount  to  grants  of  a profit  a prendre 
are  usually  made  in  a form  similar  to  mining  leases. 

A licence  coupled  with  the  grant  of  an  interest  in  property 
is  not  revocable:  Wood  v.  Leadhitter  (1845),  13  M.  & W.  838, 
153  E.R.  351. 

Counsel  for  the  appellant  argued  with  force  that  the  judgment 
of  the  Supreme  Court  of  Canada  in  Lynch  et  al.  v.  Seymour 
(1888),  15  S.C.R.  341,  was  directly  in  point  and  that  accordingly 
the  agreement  involved  in  this  appeal  must  be  held  to  have 
the  effect  of  a lease.  That  case,  in  my  view,  may  be  distin- 
guished from  the  present  one.  There  was  in  the  Lynch  case  a 
demise  of  the  exclusive  right  to  enter  upon  the  land  described. 
An  exclusive  right  with  respect  to  the  land  itself  was  granted. 
In  the  agreement  with  which  the  present  appeal  is  concerned 
all  that  is  purported  to  be  leased  is  a mineral  which  may  or 
may  not  have  any  existence  whatever  in  or  on  the  land  described 
in  the  agreement. 

I have  reached  the  conclusion  that  the  judgment  of  Mr. 
Justice  Gale  should  be  affirmed  and  the  appeal  should  be  dis- 
missed with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  respondent:  Manley  d Ford, 

Toronto. 

Solicitors  for  the  defendant,  appellant:  Rohb,  Ross,  Cass  d 
Hurley,  Belleville. 
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[SCHROEDER  J.] 

Gray  v*  Holton  Securities  Limited* 

Specific  Performance — Enforcement  of  Judgment  at  Instance  of  Defend- 
ant— Implied  Submission  by  Plaintiff  to  Perform  Agreement — - 

Remedies  Open  if  Judgment  not  Complied  with. 

It  frequently  happens  that  after  judgment  has  been  given  for  specific 
performance  of  a contract  some  other  relief  becomes  necessary,  e.g.^ 
where  a vendor  of  land  is  unable  or  refuses  to  execute  a proper  con- 
veyance, or  the  purchaser  is  unable  to  pay  the  purchase-money.  In  such 
circumstances  it  is  open  to  either  party  by  motion  in  the  action  tO' 
obtain  an  order  fixing  a time  and  place  for  completion  of  the  contract, 
or  an  order  fixing  the  time  within  which  the  judgment  is  to  be  obeyed. 
Morley  v.  Clavering  (1861),  30  Beav.  108;  Morgan  v.  Brisco  (1885),  31 
Ch.  D.  216,  applied. 

It  is  clear  from  the  authorities  that  a party  to  a contract  who  sues  for 
specific  performance  and  takes  a judgment  thereby  sets  up  the  agree- 
ment as  valid  and  subsisting,  and  he  can  escape  from  his  obligations 
under  that  agreement  only  by  having  the  Court  rescind  it,  which  he 
may  be  entitled  to  do  if  the  other  party  does  not  comply  with  the 
judgment. 

An  action  for  specific  performance,  and  a motion  in  another 
action,  fully  explained  in  the  reasons  for  judgment. 

23rd  and  24th  April  and  18th  and  19th  September  1952.  The 
action  was  tried  by  Schroeder  J.  without  a jury  at  Toronto. 

W.  B.  Williston,  for  the  plaintiff. 

C.  A.  Thompson,  Q.C.,  and  K.  C.  Stanbury,  for  the  defendant. 

19th  September  1952.  Schroeder  J.  (orally) : — This  case 
presents  a rather  unusual  set  of  circumstances.  In  a former 
action  the  defendant  company  sued  the  plaintiff  Gray  for  specific 
performance  of  an  agreement  to  purchase  shares  of  stock  in  a 
mining  company,  and  obtained  judgment.  The  plaintiff,  who  had 
resisted  the  defendant’s  claim  down  to  judgment,  is  now  most 
anxious  to  comply  with  the  Court’s  decree,  but  the  defendant, 
which  by  taking  judgment  for  specific  performance  submitted 
on  its  part  to  perform  the  contract,  is  now  most  eager  to  avoid 
performance  of  it. 

The  parties  are  obviously  motivated  by  the  circumstance 
that  at  the  date  of  the  judgment  referred  to  the  market  value 
of  the  stock  was  greatly  below  the  purchase-price  fixed  by  the 
agreement  of  which  specific  performance  was  ordered,  whereas 
at  the  time  of  the  trial  of  this  action  the  stock  had  a market 
value  of  approximately  twice  the  stipulated  price.  The  fervent 
desire  of  the  parties  to  do  equity  did  not,  unfortunately,  coincide 
in  point  of  time — hence  this  action. 
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For  reasons  of  convenience  I shall  in  the  reasons  for  judg- 
ment which  follow  refer  to  the  plaintiff  in  the  present  action 
as  “Gray”,  and  to  the  defendant,  Holton  Securities  Limited,  as 
“Holton”. 

On  19th  June  1947  Gray  by  the  terms  of  a written  agree- 
ment undertook  with  Holton  to  purchase  the  whole  or  any  part 
of  30,666%  shares  of  the  capital  stock  of  Yellowknife  Gold 
Mines  Limited,  or  voting  trust  certificates  representing  the 
same  number  of  shares,  at  any  time  prior  to  5th  May  1949 
at  the  price  of  $2.25  per  share.  The  purpose  which  impelled 
Gray  to  enter  into  such  an  arrangement  with  Holton  was  to 
induce  it  to  subject  its  holdings  in  the  Yellowknife  company  to 
the  terms  and  conditions  of  a voting  trust  agreement,  by  means 
of  which  free  shares  of  the  company  were  “pooled”  for  the 
benefit  of  the  larger  shareholders. 

On  8th  April  1949  Holton  made  a written  demand,  and  on 
2nd  May  it  tendered  its  voting  trust  certificate,  representing 
30,666%  shares,  to  Gray  and  demanded  payment  therefor  in 
pursuance  of  the  aforesaid  agreement.  The  period  of  15  days 
limited  for  payment  by  Gray  having  expired,  and  having  been 
ignored,  Holton  on  6th  May  1949  instituted  proceedings  against 
Gray,  in  which  it  prayed  for  specific  performance  of  the  said 
agreement  or  damages  in  the  alternative.  Gray  defended  the 
action  in  person,  presenting  various  defences  which  are  not  now 
material. 

The  action  came  on  for  trial  before  Mr.  Justice  Barlow  on 
17th  April  1950,  and  the  parties  consented  to  judgment  which 
provided,  inter  alia,  as  follows : 

“2.  This  Court  doth  Declare  that  the  agreement  dated  the 
19th  day  of  June,  1947  between  the  Plaintiff  [Holton]  and  the 
Defendant  [Gray]  ought  to  be  specifically  performed  and  carried 
into  execution,  and  Doth  Order  and  Adjudge  the  same  accord- 
ingly; and  LET  interest  be  computed  at  the  rate  of  5%  per 
annum  on  the  sum  of  $63,000.00  (the  purchase  money  for  the 
property  comprised  in  the  said  agreement)  from  April  17th, 
1950  to  a date  to  be  fixed  as  hereinafter  directed;  and  let  the 
Plaintiff  be  at  liberty  to  prepare  and  execute  a transfer  of 
the  said  property  comprised  in  the  said  agreement  to  the  Defend- 
ant as  hereinafter  mentioned  such  transfer  to  be  settled  by  the 
Master;  and  upon  the  Plaintiff,  at  a time  and  place  to  be 
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appointed  by  the  Master  after  the  said  transfer  shall  have  been 
executed  as  aforesaid  delivering  to  the  Defendant  the  said  trans- 
fer let  the  Defendant  at  the  same  time  and  place  pay  to  the 
Plaintiff  the  said  sum  of  $63,000.00  with  interest  at  5%  per 
annum  from  the  said  17th  day  of  April,  1950;  and  the  parties 
are  to  be  at  liberty  to  apply  as  they  may  be  advised. 

“3.  And  this  Court  doth  further  Order  and  Adjudge 
that  the  Defendant  [Gray]  pay  to  the  Plaintiff  [Holton]  its 
costs  incurred  from  and  after  this  Judgment.” 

It  will  be  noted  that  Holton,  while  entitled  to  payment  of 
$69,000,  agreed  to  accept  the  sum  of  $63,000  in  payment  for 
the  shares,  together  with  interest  at  the  rate  mentioned.  At 
that  timie  Holton  was  desirous  of  having  Gray  take  and  pay  for 
its  holdings  of  Yellowknife  stock  bound  by  the  terms  and  pro- 
visions of  the  voting  trust  certificate,  and  Gray  was  prevailed 
upon  to  enter  into  an  agreement  with  the  defendant  under  date 
of  17th  April  1950,  “as  collateral  security  for  the  due  perform- 
ance by  Gray  of  the  terms  of  the  said  Judgment”.  Gray  paid 
$5,000  in  cash  on  the  date  of  this  agreement  and  covenanted 
to  pay  $3,000  on  the  17th  of  each  month  thereafter  until  the 
whole  sum  of  $63,000  with  interest  at  5 per  cent,  per  annum 
was  paid  in  full,  it  being  expressly  declared  that  time  was  of 
the  essence  of  the  agreement. 

Only  one  payment  of  $3,000  was  made  by  Gray,  in  addition 
to  the  cash  payment  of  $5,000,  the  former  payment  having  been 
made  on  26th  May  1950,  and  thereafter  no  payments  were  made 
by  him.  The  excuse  he  offers,  and  one  which  does  not  justify 
his  default  under  the  agreement,  is  that  on  1st  June  1950  he 
was  declared  bankrupt  in  the  Superior  Court  of  Quebec  in 
Bankruptcy,  and  was  only  released  from  his  disability  there- 
under when  the  petition  in  bankruptcy  was  withdrawn  on  29th 
August  1951. 

By  notice  dated  3rd  October  1951,  which  Gray  received  a 
day  or  two  after  the  date  thereof,  Holton  purported  to  cancel 
the  agreement  of  17th  April  1950.  On  10th  October  1951  Gray 
made  demand  for  delivery  of  the  voting  trust  certificate  to  him, 
tendering  a draft  of  the  Imperial  Bank  of  Canada  for  $59,500 
to  the  Bank  of  Nova  Scotia,  which  was  holding  the  certificate, 
but  in  consequence  of  instructions  given  to  it  by  Holton  the 
bank  refused  to  make  delivery. 
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This  action  was  instituted  on  14th  November  1951,  and  Gray 
prays  for  specific  performance  of  the  agreement  of  17th  April 
1950;  for  a declaration  that  the  said  agreement  is  in  full  force 
and  effect,  and  that  he  is  entitled  to  the  said  voting  trust 
certificate  on  payment  of  $59,500  or  such  other  sum  as  may 
be  deemed  proper;  for  an  injunction  restraining  Holton  from 
disposing  of  the  same;  and  for  damages.  Alternatively,  he  asks 
for  relief  in  the  former  action  brought  by  Holton  against  him- 
self, and  on  a motion  later  brought  by  him  in  the  said  firstly- 
mentioned  action  he  claims  that  he  is  entitled  to  such  relief 
under  the  terms  of  the  consent  judgment  entered  therein  on 
17th  April  1950. 

On  10th  March  1948  a company  was  incorporated  by  letters 
patent  under  the  Ontario  Companies  Act  and  was  given  the 
name  of  Yellowknife  Bear  Mines  Limited,  for  the  purpose  of 
effecting  an  amalgamation  between  Yellowknife  Gold  Mines 
Limited  and  Bear  Exploration  and  Radium  Limited.  Under  the 
terms  of  the  agreement  for  amalgamation  holders  of  Yellow- 
knife stock  were  to  be  entitled  to  2,063  shares  of  the  new 
company  in  exchange  for  every  1,000  shares  of  Yellowknife 
stock  held  by  them,  or  roughly  2-1/16  shares  of  the  new  com- 
pany for  each  share  of  the  old. 

An  index  to  the  changing  attitudes  of  the  parties  to  the 
agreement,  which  gave  rise  to  the  first  action  between  them, 
is  to  be  found  in  the  quotations  of  the  Toronto  Stock  Exchange 
relating  to  shares  of  Yellowknife  Bear  Mines  Limited  stock 
appearing  thereunder,  namely: 


High 

Low 

April  7,  1949 

.80 

.771/4 

April  8,  1949 

.79 

.77 

May  6,  1949 

.82 

.78 

April  17,  1950 

1.03 

1.00 

October  3,  1951 

1.94 

1.90 

October  10,  1951 

1.70 

1.67 

November  14,  1951 

1.70 

1.67 

April  24,  1952 

2.01 

1.98 

If  one  multiplies  these  figures  by  2-1/16  it  will  be  readily 
observed  that  there  is  a strong  motive  now  actuating  Gray  to 
comply  with  the  terms  of  the  judgment  of  17th  April  1950,  and 
the  requirements  of  the  collateral  agreement,  and  a correspond- 
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ingly  strong  motive  inducing  Holton  to  rue  its  former  action. 
One  can  only  speculate  as  to  what  attitude  the  parties  would 
adopt  towards  their  respective  obligations  if  there  should  be 
a further  sharp  decline  in  the  market-price  of  the  stock  in 
question. 

If  the  plaintiff  had  to  base  his  action  upon  the  agreement 
of  17th  April  1950,  independently  of  the  judgment  of  the  same 
date,  he  would  not  be  entitled  to  succeed,  because  he  is  clearly 
in  default  and  has  been  so  since  17th  June  1950,  under  the 
terms  of  an  agreement  in  which  it  is  plainly  stipulated  that 
time  shall  be  of  the  essence. 

It  is  contended  on  Gray’s  behalf  that  under  clause  5 of  the 
said  agreement  he  was  to  have  the  privilege  of  prepaying  the 
whole  of  the  purchase-price  without  notice  or  bonus,  and  that 
his  right  to  do  so  was  not  in  any  way  dependent  upon  his  not 
being  in  default. 

Having  regard  to  the  acceleration  clause  in  the  agreement, 
which  is  clause  7,  Holton  may  be  said  to  have  exercised  its 
option  of  declaring  the  whole  purchase-price  immediately  due, 
by  implication  at  least,  when  it  sent  to  Gray  the  notice  dated 
3rd  October  1951,  whereby  it  purported  to  cancel  the  contract. 
Such  notice  may  be  said  to  have  served  that  purpose  even  if  it 
was  not  open  to  Holton  to  cancel  the  contract  in  the  manner 
attempted  by  it. 

The  agreement  of  17th  April  1950  makes  no  provision  for 
rescission  of  the  earlier  contract  in  the  event  of  the  plaintiff 
making  default  thereunder,  or  for  forfeiture  of  any  payments 
made  by  Gray  if  he  should  eventually  dishonour  his  agreement. 
The  only  sanction  of  any  nature  or  description  is  to  be  found 
in  clause  10  of  the  agreement,  which  reads: 

“Holton  covenants  and  agrees  with  Gray  that  so  long  as 
Gray  is  not  in  default  under  this  agreement,  it  will  not  cause 
the  said  Judgment  for  specific  performance  to  be  issued,  and 
that  no  steps  will  be  taken  by  it  to  enforce  the  said  Judgment.” 

The  parties  have,  therefore,  made  it  abundantly  plain  that 
the  agreement  of  17th  April  1950  was  not  intended  to  be  sub- 
stituted for  Holton’s  judgment  for  specific  performance,  but 
that  it  was  intended  at  most  to  provide  for  a suspension  of  the 
operation  of  the  judgment  for  so  long  as  Gray  complied  with 
the  terms  extended  to  him  in  the  collateral  agreement. 
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Counsel  for  Holton  contended  that  while  his  client  had  set 
up  the  earlier  agreement  binding  the  plaintiff  to  purchase  the 
shares  in  question,  and  had  asked  this  Court  to  order  specific 
performance  thereof,  it  did  not  necessarily  submit  to  perform 
it,  and  that  such  judgment,  while  binding  on  Gray,  was  not 
binding  upon  Holton  which  had  prosecuted  the  claim  to  judg- 
ment. 

This  contention  is  not  tenable  and  is  contrary  to  the  judg- 
ment of  the  Court  of  Appeal  in  LecJde  v.  Marshall  (1912),  3 
O.W.N.  1527,  22  O.W.R.  870,  4 D.L.R.  94.  In  that  case  a plain- 
tiff brought  action  upon  an  agreement  entered  into  between 
him  and  the  defendant,  to  have  the  same  cancelled  and  to  have 
a cash  payment  made  thereunder  declared  forfeited,  and  the 
defendant  by  a counterclaim,  while  resisting  the  plaintiff’s 
claim,  set  up  an  agreement  to  sell  and  purchase  lands  and  asked 
the  Court  to  order  specific  performance  of  it. 

The  Court  held  that  the  defendant  necessarily  submitted  on 
his  part  to  perform  the  agreement,  and  the  judgment  which  he 
afterwards  succeeded  in  obtaining  was  as  binding  upon  him  as 
upon  his  opponent.  The  earlier  litigation  had  been  carried  to 
the  Privy  Council  and  it  was  held  that  the  defendant  could  not 
be  afterwards  heard  to  complain  that,  owing  to  the  delay  caused 
by  the  litigation  (which  was  wholly  due  to  his  opposition  to 
the  plaintiff’s  claim),  the  property  had  so  greatly  decreased 
in  value  that  it  was  inequitable  to  compel  him  to  accept  it. 

Garrow  J.A.,  delivering  the  judgment  of  the  Court,  said 
at  p.  1528:  “When  a litigant,  either  as  plaintiff  or,  as  in  this 
case,  a defendant,  by  counterclaim,  resisting  the  plaintiff’s 
claim,  sets  up  an  agreement  to  sell  or  purchase  land,  and 
asks  the  Court  to  order  specific  performance,  he  necessarily 
submits,  on  his  part,  to  perform  it,  and  the  judgment  which 
he  afterwards  succeeds  in  obtaining  is  as  binding  upon  him  as 
upon  his  opponent.” 

It  has  frequently  happened  that  after  judgment  has  been 
given  for  specific  performance  of  a contract  some  other  relief 
becomes  necessary,  as  for  instance  where  a vendor  refuses  or 
is  unable  to  execute  a proper  conveyance  of  the  property  or  a 
purchaser  to  pay  the  purchase-money.  It  is  open  to  either  party 
by  motion  in  the  action  to  obtain  an  order  fixing  a time  and 
place  for  completion  of  the  contract,  payment  of  the  unpaid 


Gray  v*  Holton  Securities  Ltd* 


Schroeder  J.  799 


purchase-money  and  delivery  of  the  executed  conveyance  and 
title-deeds,  or  an  order  fixing  the  time  within  which  the  judg- 
ment is  to  be  obeyed:  Morley  v.  Clavering  (1861),  30  Beav.  108,. 
54  E.R.  830;  Morgan  v.  Brisco  (1885),  31  Ch.  D.  216. 

Under  the  terms  of  the  judgment  of  Mr.  Justice  Barlow, 
the  form  of  the  transfer  is  to  be  settled  by  the  Master,  who 
is  also,  after  the  transfer  has  been  executed  by  Holton,  to  fix 
a time  and  place  for  delivering  the  same  to  Gray,  who  is  re- 
quired at  the  time  and  place  so  fixed  to  pay  Holton  the  sum 
of  $63,000  with  interest  at  5 per  cent,  from  17th  April  1950, 
with  leave  to  both  parties  to  apply  as  they  may  be  advised. 

It  was  open  to  Holton  to  move  in  the  action  for  an  order 
rescinding  the  contract  of  which  specific  performance  had  been 
ordered,  and  on  making  it  appear  that  Gray  had  positively  re- 
fused to  complete  the  contract  it  might  have  been  entitled  to 
an  order  for  its  immediate  rescission,  or,  depending  upon  the 
circumstances,  an  order  might  have  been  made  for  rescission 
in  default  of  completion  within  a limited  time:  Foligno  v, 
Martin  (1853),  16  Beav.  586,  51  E.R.  906;  Simpson  v.  Terry 
(1865),  34  Beav.  423,  55  E.R.  698;  Clark  v.  Wallis  (1866),  35 
Beav.  460,  55  E.R.  974;  Henty  v.  Schroder  (1879),  12  Ch.  D.  666. 

After  judgment  for  specific  performance  a defendant  pur- 
chaser cannot  repudiate  the  contract  without  the  leave  of  the 
Court:  Halkett  v.  Earl  of  Dudley,  [1907]  1 Ch.  590,  per  Parker 
J.  at  p.  601. 

On  the  trial  of  the  vendor’s  action  for  specific  performance 
of  a contract  for  the  sale  of  land,  the  defendant  made  default 
in  appearance  but  had  by  his  pleading  admitted  that  he  was 
unwilling  to  perform  the  contract,  and  the  vendor  was  held 
entitled  only  to  the  relief  claimed  and  not  to  a judgment  for 
rescission:  Stone  v.  Smith  (1887),  35  Ch.  D.  188. 

In  Coombes  & Connor  v.  Edwards  (1915),  34  N.Z.L.R.  984, 
it  was  held  that  the  principle  that  a vendor  who  has  obtained 
a decree  of  specific  performance  is  entitled  to  rescission  of  the 
contract  if  the  purchaser  refuses  to  obey  the  decree  is  equally 
applicable  in  the  case  of  a defaulting  vendor. 

These  authorities  make  it  abundantly  clear  that  Holton,  by 
taking  a judgment  for  specific  performance,  set  up  the  original 
agreement  as  valid  and  subsisting,  and  it  can  itself  escape  from 
its  obligations  thereunder  only  by  having  the  Court  rescind  it. 
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Not  only  did  Holton’s  counsel  not  move  to  rescind  the  agree- 
ment, but  he  averred  that  it  was  his  firm  intention  to  abstain 
from  following  such  a course. 

That  judgment,  therefore,  is  still  in  full  force  and  effect, 
its  operation  having  merely  been  suspended  by  the  term  of  the 
collateral  agreement  of  17th  April  1950.  Neither  of  the  parties 
has  applied  to  the  Master,  in  accordance  with  the  provisions 
of  the  judgment  of  17th  April  1950,  to  have  a time  and  place 
fixed  by  him  for  the  doing  of  the  various  things  mentioned  in 
the  judgment,  and  neither  party  is  therefore  in  default  under 
its  terms.  Gray  is  therefore  entitled  even  at  this  stage  to  take 
advantage  of  it.  He  is  at  liberty  to  apply  to  the  Master  under 
the  terms  and  conditions  hereinbefore  mentioned  to  have  the 
form  of  transfer  settled  and  to  have  a time  appointed,  as  stated 
in  the  judgment,  for  carrying  out  the  Court’s  decree. 

Counsel  for  Holton  cited  and  relied  upon  the  following 
cases:  Kelly  v.  Wade  et  al.;  Re  MacKelcan^  a Solicitor  (1890), 
14  P.R.  13;  Eaton  v.  Borland  (1893),  15  P.R.  138;  Cranston 
V.  Blair  (1893),  15  P.R.  167,  contending  that  the  judgment 
must  be  treated  as  abandoned  because  of  the  long  delay  in 
taking  it  out.  While  undoubtedly  a plaintiff  may  by  laches 
lose  his  right  to  issue  a judgment,  to  give  effect  to  this  argu- 
ment would  be  to  permit  Holton  to  take  advantage  of  its  own 
laches.  By  the  terms  of  the  so-called  collateral  agreement  the 
defendant  bound  itself  not  to  issue  the  judgment  as  long  as 
Gray  was  not  in  default.  It  would  have  been  open  to  Gray  to 
contend,  had  the  circumstances  been  different,  that  Holton 
should  be  treated  as  having  abandoned  its  judgment,  but  such 
a contention  was  hardly  open  to  Holton,  which  had  procured 
the  judgment  and  had  the  carriage  of  the  proceedings. 

There  will  therefore  be  a declaration  that  Gray  is  entitled 
to  delivery  of  the  voting  trust  certificates  in  question  in  this 
action  on  making  payment  of  the  amount  due  on  the  purchase- 
price  of  the  stock  as  fixed  by  the  judgment  of  Barlow  J.  dated 
17th  April  1950,  less  the  sum  of  $8,000  paid  by  him  to  Holton 
since  the  date  thereof,  and  the  same  shall  be  delivered  by 
Holton  accordingly. 

There  will  be  a reference  to  the  Master  to  determine  the 
proper  amount  due  by  the  defendant  Gray  to  the  plaintiff 
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Holton  pursuant  to  the  said  judgment,  and  to  settle  the  time, 
place  and  method  of  transferring  the  said  voting  trust  certifi- 
cates to  the  defendant  Gray,  and  the  form  of  conveyance  or 
transfer,  unless  the  parties  can  agree  on  these  matters. 

The  order  will  provide  that,  in  the  event  of  Gray  not  dis- 
charging his  duty  or  liability  under  the  said  judgment  within 
one  week  of  the  making  of  the  Master’s  report  on  the  reference, 
or  within  one  week  of  the  date  on  which  the  parties  agree  on 
these  matters,  his  rights  under  the  said  judgment  of  Barlow  J. 
shall  be  terminated. 

There  will  also  be  an  injunction  restraining  the  defendant 
Holton,  its  servants  or  agents,  from  selling,  transferring  or  in 
any  manner  alienating  or  disposing  of  the  said  voting  trust 
certificates  or  the  shares  represented  thereby  in  a manner 
contrary  to  the  terms  of  this  order. 

It  was  quite  unnecessary  for  Gray  to  commence  a separate 
action  for  the  relief  claimed  by  him,  since  it  was  open  to  him 
to  move  in  Holton’s  action  in  which  he  was  a defendant.  Some 
disposition  must  be  made  of  this  action,  however,  and  since 
Gray  is  now  moving  in  the  earlier  action,  which  was  eminently 
the  proper  course  to  be  followed  by  him,  there  will  be  an  order 
perpetually  staying  the  present  action  without  costs.  The  afore- 
said declaration  in  favour  of  Gray  is  made  upon  his  motion 
in  the  action  brought  by  Holton  against  him,  in  which  the  former 
obtained  judgment  on  17th  April  1950.  Gray  shall  be  entitled 
to  the  costs  of  the  motion,  to  be  taxed,  and  in  addition  he  shall 
be  entitled  to  the  costs  of  the  hearing  before  me,  involving  the 
taking  of  evidence  and  filing  of  exhibits,  as  though  the  same 
had  been  the  trial  of  an  issue. 

It  was  only  when  the  argument  in  this  case  was  resumed 
yesterday  that  the  motion  was  formally  presented,  and  counsel 
both  agreed  that  the  evidence  taken  in  Gray’s  action  against 
Holton  should  be  treated  as  evidence  upon  the  motion.  In  my 
opinion  it  would  have  been  necessary  to  direct  an  issue  because 
of  the  complications  that  had  arisen  in  this  matter,  and  it  is 
for  that  reason  that  I have  made  the  aforesaid  disposition  of 
costs. 

Should  Gray  fail  to  discharge  his  liability  to  Holton  as  the 
same  may  appear  after  the  making  of  the  Master’s  report,  it 
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is  open  to  Holton  to  move  for  such  relief  as  it  may  be  advised 
in  the  light  of  the  circumstances  then  existing. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Fasken^  Robertson,  Aitchison, 
Pickup  d Calvin,  Toronto. 

Solicitors  for  the  defendant:  Aylesworth,  Garden,  Thompson 
d Stanbury,  Toronto. 


[BARLOW  J.l 
[COURT  OF  APPEAL.] 

Re  Fasken. 

Wills  — Interpretation  — Will  of  Solicitor  Referring  to  ‘‘next-of-kin” — 
Alternative  Provisions  — Whether  “express”  Gift. 

Accumulations  — Effect  of  Invalid  Direction  in  Will  to  Accumulate 
Income  — Reading  Will  without  Direction  — Disposition  of  Income 
as  “undisposed  of” — The  Accumulations  Act,  R.S.O.  1950,  c.  4,  s.  1. 

A testator  directed  by  para.  13  of  his  will  that  on  the  death  of  his 
son  R.  the  “capital  fund”  of  the  estate  should  be  divided  into  shares, 
and  that  one  share  should  be  set  aside  “in  respect  of”  each  child  of 
R.  who  survived  him,  and  one  share  “in  respect  of”  the  issue  of  each 
child  of  R.  who  predeceased  him  leaving  issue  who  survived  him. 
The  same  paragraph  also  provided  that  “no  child  or  issue  of  a 
deceased  child  of  my  said  son  shall  have  any  other  or  greater  interest 
in  any  share  than  such  as  is  hereinafter  expressly  given  to  him  or 
her”.  Subsequent  paragraphs  provided  that  each  person  or  group  of 
persons  for  whose  benefit  a share  had  been  set  aside  should  be  paid 
$10,000  annually  out  of  the  income  of  that  share,  and  that  the  excess 
of  income  from  each  share  should  be  added  to  that  share.  There 
were  also  provisions  as  to  the  disposition  of  the  capital  of  each  share 
on  the  death  of  the  persons  entitled  to  the  income.  Paragraph  18  of 
the  will  provided  that  any  part  of  the  estate  or  any  accumulated 
income  “at  any  time  undisposed  of  beneficially  by  the  preceding 
provisions  hereof”  should  be  distributed  “in  accordance  with  the  law 
of  the  Province  of  Ontario  relating  to  the  distribution  of  personal 
estate  upon  an  intestacy,  among  my  next-of-kin  to  be  ascertained 
as  of  the  date  of  such  distribution”. 

In  the  events  that  happened,  the  only  person  entitled  at  the  time  of 
these  proceedings  to  be  paid  an  annual  sum  out  of  income  was  an 
unmarried  son  of  R. 

Held,  after  the  expiration  of  21  years  from  the  testator’s  death,  the 
accumulation  of  further  income  being  prevented  by  The  Accumulations 
Act,  the  excess  of  the  income  over  the  $10,000  payable  annually  to 
the  grandson  must  be  distributed  to  collateral  next-of-kin,  since  para. 
18  of  the  will  contemplated  a distribution  under  s.  29  of  The  Devolu- 
tion of  Estates  Act,  and  did  not  constitute  an  “express”  gift  of  further 
income  to  the  grandson,  but  was  rather  a gift  to  collaterals.  The 
testator  had  not  changed  his  mind  between  the  writing  of  para.  13 
and  the  writing  of  para.  18. 

Per  Roach  J.A.,  dissenting,  and  Barlow  J.  (the  judge  of  first  instance) : 
The  only  person  who  would  have  taken  on  an  intestacy  was  the 
grandson,  and  the  excess  income  should  therefore  be  paid  to  him. 

Per  Barlow  J.:  Since  the  direction  to  accumulate  income  became  null 
and  void  after  the  end  of  the  21-year  period,  the  will  must  be  read 
as  if  that  direction  were  not  contained  in  it.  In  re  Hawkins;  White 
V.  White,  [1916]  2 Ch.  570,  applied. 
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Appeals  by  (a)  collateral  relatives,  and  (b)  Inez  Fasken, 
from  the  judgment  of  Barlow  J.,  infra,  on  a motion  for  con- 
struction of  the  will  of  David  Fasken,  deceased. 

The  testator,  after  providing  for  payment  of  debts  and  suc- 
cession duties,  and  for  specific  gifts  and  annuities  to  his  wife 
and  two  children  of  a deceased  cousin,  directed  that  the  residue 
of  his  estate  should  form  a “capital  fund”,  and  by  clause  12  he 
directed  his  trustees  to  pay  an  annual  sum  out  of  this  capital 
fund  to  his  son  Robert,  and  further  provided  that  any  income 
accrued  during  Robert’s  lifetime  should  “be  added  to  the  capital 
fund  and  become  part  thereof”.  Four  clauses  of  the  will,  on 
which  the  contest  largely  turned,  were  as  follows: 

“(13)  Upon  the  death  of  my  son  Robert,  my  Trustees  shall 
divide  the  capital  fund  with  all  additions  made  thereto  as  afore- 
said, into  as  many  equal  shares  as  shall  equal  the  number  of 
the  children  of  my  said  son  Robert  who  survive  him,  and  the 
children  of  my  said  son  who  having  predeceased  him,  leave  issue 
who  survive  him.  . . . The  said  shares  are  hereinafter  respec- 
tively referred  to  as  the  share  of  a child  and  the  share  of  the 
issue  of  a deceased  child,  but  no  child  or  issue  of  a deceased 
child  of  my  said  son  shall  have  any  other  or  greater  interest 
in  any  share  than  such  as  is  hereinafter  expressly  given  to  him 
or  her.  ...” 

“(14)  My  Trustees  shall  pay  to  each  child  of  my  said  son 
Robert  who  survives  him,  out  of  the  net  income  derived  from 
the  share  of  the  said  child,  the  sum  of  Ten  Thousand  Dollars 
per  annum  during  his  or  her  lifetime  and  shall  add  the  balance 
of  the  net  income  derived  from  such  share  to  the  capital  thereof.” 
(The  clause  further  provided  for  an  annual  income  for  the  issue 
of  deceased  children  of  Robert  Fasken.) 

“(16)  On  the  death  of  any  child  of  my  said  son  Robert  who 
survives  my  said  son,  the  share  of  the  said  child  shall,  with  any 
accumulated  income  thereon,  go  in  manner  as  he  or  she  shall 
by  will  or  by  deed  or  other  appointment  in  writing  made  in  his 
or  her  lifetime  direct,  and  failing  any  such  direction,  to  the 
issue  of  such  child,  in  equal  shares  if  more  than  one  such  issue, 
and  in  default  of  issue  the  said  share,  with  accumulated  income, 
shall  be  added  to  the  other  shares  into  which  the  capital  fund 
was  divided  as  hereinbefore  directed,  and  such  additions  to  be 
treated  for  all  purposes  as  if  they  had  at  all  times  been  a part 
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of  the  original  share  to  which  such  addition  is  added.”  (Clause 
17  contained  a similar  provision  as  to  the  shares  of  issue  of 
deceased  children  of  Robert  Fasken.) 

“(18)  In  case  the  said  capital  fund  or  any  part  thereof,  or 
any  accumulated  income  thereon,  is  at  any  time  undisposed  of 
beneficially  by  the  preceding  provisions  hereof,  whatever  is  so 
undisposed  of  shall  be  distributed  in  accordance  with  the  law  of 
the  Province  of  Ontario  relating  to  the  distribution  of  personal 
estate  upon  an  intestacy,  among  my  next-of-kin  to  be  ascer- 
tained as  of  the  date  of  such  distribution.” 

The  testator  died  on  2nd  November  1929,  his  widow  Alice 
Fasken  died  on  7th  January  1935,  and  his  son  Robert  Fasken 
died  on  24th  September  1934,  survived  by  his  widow,  Inez 
Fasken,  a son  David  Fasken,  Jr.,  born  in  1916,  and  a daughter 
Inez  Fasken,  born  in  1926,  who  died  unmarried  and  intestate 
in  1945.  On  the  daughter’s  death  the  share  that  had  been 
set  up  for  her  was  added  to  that  set  up  for  her  brother,  David 
Fasken,  Jr.  Robert  Fasken  had  no  children  who  predeceased 
him. 

The  questions  asked  on  the  motion  are  set  out  in  the  reasons 
for  judgment  of  Henderson  J.A.,  infra. 

25th  February  1952.  The  motion  was  heard  by  Barlow  J. 
in  Weekly  Court  at  Toronto. 

C.  C.  Calvin,  Q.C.,  and  W.  B.  Williston,  for  the  executors  and 
trustees,  applicants. 

C.  F.  H.  Carson,  Q.C.,  and  Allan  Findlay,  for  collaterals. 

G.  W.  Mason,  Q.C.,  and  R.  A.  Davies,  for  David  Fasken,  Jr. 

J.  D.  Arnup,  Q.C.,  for  Inez  Fasken,  in  her  personal  capacity, 
as  executrix  of  the  will  of  Robert  Fasken,  deceased,  and  as 
administratrix  of  the  estate  of  Alice  Fasken,  deceased. 

F.  T.  Watson,  Q.C.,  for  the  Official  Guardian,  representing 
unborn  issue  of  David  Fasken,  Jr. 

29th  February  1952.  Barlow  J.  [after  stating  the  facts, 
setting  out  the  questions  propounded,  and  providing  for  represen- 
tation] : — The  will  is  dated  the  17th  November  1924,  on  which 
date  the  grandson,  David  Fasken,  Jr.,  was  about  8 years  of  age. 
The  granddaughter  Inez  was  not  born  until  the  year  1926. 

A careful  perusal  of  the  will  and  a consideration  of  its 
scheme  shows  that  the  clear  intention  of  the  testator  was  to 
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benefit  his  direct  descendants,  namely,  his  son  Robert,  the 
children  of  his  son  Robert,  and  their  children.  Provision  is 
made  for  a yearly  income  for  Robert  and  also  a yearly  income 
for  each  of  the  grandchildren,  the  balance  of  the  income  to 
accumulate  and  to  be  added  to  the  capital. 

It  is  clear  from  the  scheme  of  the  will  that  the  testator 
intended,  after  payment  yearly  of  the  said  sums  of  income  to 
his  grandchildren,  of  whom  there  is  now  only  one,  namely, 
David  Fasken,  Jr.,  that  the  capital,  and  accumulated  income  to 
be  added  thereto,  should  be  kept  intact  until  the  death  of  his 
grandchildren,  to  whom  he  gave  a power  by  will  or  deed  or 
other  appointment  in  writing  to  dispose  of  the  same.  David 
Fasken,  Jr.,  being  the  only  surviving  grandchild,  this  power  of 
appointment  remains  with  him. 

In  this  scheme,  however,  the  surplus  income  has  been  ac- 
cumulating for  more  than  21  years  since  the  testator’s  death, 
and  all  counsel  agree  that  the  direction  in  the  will  to  accumulate 
income  after  the  2nd  December  1950  (the  end  of  the  21-year 
period  since  the  testator’s  death)  is  null  and  void  by  reason  of 
The  Accumulations  Act,  R.S.O.  1950,  c.  4,  the  pertinent  parts 
of  which  are  as  follows : 

“1. — (1)  No  person  shall,  by  any  deed,  surrender,  will, 
codicil,  or  otherwise  howsoever,  settle  or  dispose  of  any  real 
or  personal  property  so  that  the  rents,  issues,  profits  or  produce 
thereof  shall  be  wholly  or  partially  accumulated  for  any  longer 
than  one  of  the  following  terms:  . . . 

“(b)  for  twenty-one  years  from  the  death  of  the  grantor 
or  testator;  . . . 

“(3)  Where  an  accumulation  is  directed  otherwise  than  as 
aforesaid,  such  direction  shall  be  null  and  void,  and  the  rents, 
issues,  profits  and  produce  of  such  property  so  directed  to  be 
accumulated  shall,  so  long  as  they  are  directed  to  be  accumu- 
lated contrary  to  this  Act,  go  to  and  be  received  by  such  person 
as  would  have  been  entitled  thereto  if  such  accumulation  had 
not  been  directed.” 

Since  the  direction  to  accumulate  is  null  and  void,  the  will 
must  then  be  read  as  if  the  direction  for  accumulation  after 
the  21-year  period  were  eliminated:  In  re  Hawkins;  White  v. 
White,  [1916]  2 Ch.  570.  The  said  direction  for  accumulation 
having  been  eliminated  from  the  will,  this  leaves  all  income 
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accruing  after  the  2nd  December  1950  undisposed  of  unless  the 
will  disposes  of  the  same. 

We  then  look  to  the  will  to  ascertain  if  any  gift  of  any 
accruing  income  has  been  made  by  the  testator.  The  testator 
was  a barrister  and  solicitor  of  this  Court,  with  a wide  knowledge 
of  the  law,  and  it  would  appear  to  me  that  he  had  this  event 
which  has  now  happened  in  mind  when  the  will  was  drafted 
and  signed,  and  for  this  reason  included  in  his  will  the  follow- 
ing, as  para.  18 : [see  supra^  p.  ] . 

This  is  a wide  clause  which  in  my  opinion  includes  the 
income  accruing  after  the  2nd  December  1950.  It  provides  for 
distribution  “in  accordance  with  the  law  of  the  Province  of 
Ontario  relating  to  the  distribution  of  personal  estate  upon  an 
intestacy,  among  my  next-of-kin”.  The  law  is  well  settled  that 
“next-of-kin”  means  the  descendants  of  the  testator:  see  In  re 
Natt;  Walker  v.  Gammage  (1888),  37  Ch.  D.  517,  where  “next 
of  kindred”  is  defined  as  meaning  “children  and  their  descend- 
ants”, that  is,  children  living  at  the  death  of  the  testator,  either 
themselves  or  in  their  descendants. 

In  the  case  at  bar  the  next-of-kin  are  to  be  ascertained  as 
of  the  date  of  distribution,  and  applying  this  to  the  case  at  bar, 
next-of-kin  would  mean  children  living  at  the  date  of  distribu- 
tion, either  themselves  or  in  their  descendants.  The  testator’s 
son  Robert  and  his  granddaughter  Inez  having  died,  his  only 
descendant  is  his  grandson  David  Fasken,  Jr. 

Counsel  for  the  testator’s  collaterals  contends  that  “next- 
of-kin”  means  the  testator’s  brothers  and  sisters  surviving  at 
the  date  of  distribution  and  the  children  of  deceased  brothers 
and  sisters  of  the  testator  surviving  at  the  date  of  distribution. 
In  support  of  this  he  refers  to  para.  13  of  the  will,  the  pertinent 
part  of  which  is  as  follows:  “but  no  child  ...  of  my  said  son 
shall  have  any  other  or  greater  interest  in  any  share  than  such 
as  is  hereinafter  expressly  given  to  him”. 

Counsel  for  the  collaterals  contends  that  this  prevents  David 
Fasken,  Jr.  from  taking  as  next-of-kin  under  para.  18.  What 
does  “expressly  given”  mean?  It  means  plainly  given  or  clearly 
given  or,  as  interpreted  by  Middleton  J.  in  McIntyre  v.  Temis- 
kaming  Mining  Co.  (1921),  49  O.L.R.  90,  58  D.L.R.  597,  varied 
50  O.L.R.  467,  66  D.L.R.  206,  “in  plain  and  unmistakable 
language,  ‘expressly’  as  distinguished  from  ‘impliedly’  ”.  The 


C.A. 


Re  Fasken, 


807 


testator  in  para.  18  used  the  words  “next-of-kin”,  and  is  pre- 
sumed to  know  the  meaning  of  the  words  as  defined  in  In  re 
Natt,  supra.  In  my  opinion  the  language  used  by  the  testator 
shows  in  clear  and  unmistakable  language  that  the  testator  by 
the  words  “next-of-kin”  meant  his  son  Robert  if  living  at  the 
date  of  distribution,  or  if  he  was  not  living  at  that  date  then 
the  descendants  or  descendant  of  his  son  Robert.  In  my  opinion 
this  is  an  express  gift  and  is  clearly  and  plainly  a gift  to  the 
testator’s  next-of-kin. 

A careful  reading  of  the  will  shows  this  to  be  clearly  the 
intention  of  the  testator. 

I therefore  find  that  the  income  accruing  after  the  2nd 
December  1950  in  excess  of  the  sum  of  $10,000  per  annum  goes 
to  David  Fasken,  Jr.,  to  be  paid  as  soon  as  convenient  after 
the  ascertainment  of  the  same,  during  each  yearly  period. 

In  view  of  the  power  of  appointment  given  by  the  will  to 
David  Fasken,  Jr.,  it  seems  quite  improper  at  the  present  time 
to  give  any  direction  as  to  his  unborn  issue. 

It  is  unnecessary  to  answer  questions  3,  4,  5 and  6. 

Costs  of  all  parties  will  be  out  of  the  estate,  those  of  the 
trustees  as  between  solicitor  and  client. 

Judgment  accordingly. 

9th  and  10th  September  1952.  The  appeals  were  heard  by 
Henderson^  Roach  and  Gibson  JJ.A. 

C.  F.  H.  Carson^  Q.C.  {Allan  Findlay,  with  him),  for  col- 
laterals, appellants:  The  answer  to  question  1 is  not  in  issue 
in  this  appeal;  we  are  all  agreed  that  the  accumulation  of 
further  income  after  2nd  December  1950  was  prevented  by 
The  Accumulations  Act,  R.S.O.  1950,  c.  4.  Our  submission  is 
that  question  2 should  have  been  answered  in  the  affirmative. 

Clause  18  of  the  will  contemplates  the  possibility  that  the 
preceding  provisions  of  the  will  might  have  left  “undisposed  of” 
either  (a)  “the  said  capital  fund  or  any  part  thereof”  or  (b) 
“any  accumulated  income  thereon”.  As  to  capital,  it  is  apparent 
that  the  testator  had  in  mind  the  possibility  that  the  whole  of 
the  capital  fund  might  be  vested  in  a single  person,  as  it  in 
fact  is  at  present,  and  that  that  person  might  die  without  issue 
and  without  making  an  appointment.  In  that  event  the  capital 
fund  would  be  “undisposed  of  beneficially”  by  the  preceding 
provisions  of  the  will. 
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As  to  the  income,  it  is  apparent  that  the  testator  (a  solicitor) 
had  in  mind  the  possibility  that  the  direction  to  accumulate 
might  extend  beyond  the  21-year  period  permitted  by  The 
Accumulations  Act,  as  has  in  fact  happened.  It  would  of  course 
have  been  obvious  to  the  testator  that  the  death  of  his  last 
surviving  grandchild,  which  would  bring  to  an  end  the  accumu- 
lation of  income,  would  probably  occur  more  than  21  years 
after  the  testator’s  death,  and  that  there  would  therefore  be 
income  “undisposed  of  beneficially”.  In  our  submission  the 
“accumulated  income”  that  was  “undisposed  of  beneficially” 
after  2nd  December  1950  vests  in  the  next-of-kin  to  be  ascer- 
tained at  the  time  of  distribution  in  each  year. 

According  to  the  authorities,  the  next-of-kin  are  prima  facie 
to  be  ascertained  as  at  the  death  of  the  testator,  but  if  there 
is  sufficient  evidence  of  an  intention  that  they  are  to  be  deter- 
mined as  at  the  date  of  distribution,  effect  must  be  given  to 
that  intention:  Hutchinson  v.  National  Refuges  for  Homeless 
and  Destitute  Children  et  al.,  [1920]  A.C.  794;  Re  Young,  62 
O.L.R.  275,  [1928]  2 D.L.R.  966;  Re  Pennock,  [1936]  O.R.  1, 
[1936]  1 D.L.R.  314,  affirmed  [1936]  2 D.L.R.  192.  Clause  18 
expressly  provides  that  the  next-of-kin  are  to  be  “ascertained 
as  of  the  date  of  such  distribution”,  and  we  therefore  submit 
that  during  the  lifetime  of  David  Fasken,  Jr.  there  should  be 
a distribution  in  each  year  to  the  next-of-kin  ascertained  as  of 
2nd  December  of  that  year. 

There  can  be  no  doubt  that  if  there  wero  no  provision  in 
the  will  to  prevent  David  Fasken,  Jr.  from  taking  the  excess 
income  he  would  be  the  person  entitled  under  s.  29  of  The 
Devolution  of  Estates  Act,  R.S.O.  1950,  c.  103,  since  it  is  clear 
that  the  word  “children”  in  this  section  must  be  interpreted 
to  mean  “children  and  their  descendants”:  In  re  Natt;  Walker 
V.  Gammage  (1888),  37  Ch.  D.  517;  Williams  on  Executors, 
12th  ed.  1930,  vol.  2,  p.  1024.  As  a child  of  the  testator’s  son 
David  Fasken,  Jr.  is  “expressly”  given  a right  to  receive  $10,000 
per  annum  out  of  the  income  from  the  capital  fund  by  clause 
14,  and  by  clause  16  he  is  “expressly”  given  the  further  right 
to  direct  how  the  capital  fund  shall  go  on  his  death. 

We  submit  that  Barlow  J.  erred  in  his  interpretation  of  In 
re  Natt,  supra,  “Next-of-kin”  is  not  defined  in  that  judgment 
as  meaning  “children  and  their  descendants”.  On  the  contrary. 
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it  is  pointed  out  at  p.  520  that  the  section  of  the  English  statute 
corresponding  to  s.  29  of  our  Act  uses  “next  of  kindred”  as 
excluding  issue.  Thus  by  clauses  14  to  17  inclusive  two  interests 
were  given  “expressly”  (i.e.,  in  plain  and  unmistakable  language) 
to  David  Fasken,  Jr.,  and  therefore  the  limitation  of  clause 
13  applies.  The  testator  was  clearly  distinguishing  between  the 
interests  given  in  terms  to  “a  child  or  issue  of  a deceased 
child”  and  those  that  might  be  given  by  clause  18,  but  were 
not  so  given  in  terms.  It  is  only  by  distinguishing  in  this  way, 
and  considering  the  former  class  as  “expressly”  given,  that  any 
effect  can  be  given  to  the  limiting  provision  in  clause  13,  care- 
fully added  by  the  testator  to  his  will.  There  is  no  other  interest 
given  by  the  will  to  which  the  limiting  provision  can  possibly 
apply.  If  the  interest  given  by  clause  18  is  held  to  be  “expressly” 
given  within  the  meaning  of  the  limiting  provision  in  clause 
13,  then  the  words  “hereinafter  expressly  given”  must  be  taken 
to  mean  nothing  more  than  “hereinafter  given”,  and  the  word 
“expressly”  becomes  meaningless.  The  presumption  is,  of  course, 
that  the  word  was  intended  to  have  some  meaning. 

If  the  meaning  of  the  will  is  not  clear,  it  is  appropriate  for 
the  Court  to  obtain  assistance  in  determining  the  testator’s 
intention  by  putting  itself  in  his  armchair  and  considering  the 
circumstances  existing  when  he  made  his  will:  Theobald  on 
Wills,  10th  ed.  1947,  p.  96. 

By  s.  29  of  The  Devolution  of  Estates  Act  it  is  provided 
that  “there  shall  be  no  representations  admitted  among  col- 
laterals after  brothers’  and  sisters’  children”.  It  follows  that 
no  one  more  remote  than  nieces  and  nephews  of  the  testator  is 
entitled  to  share.  So  long  as  one  or  more  of  the  testator’s 
sisters  survives  the  income  should  be  divided  per  stirpes  among 
the  surviving  sisters  and  the  children  of  deceased  brothers  and 
sisters:  In  re  Ross’s  Trusts  (1871),  L.R.  13  Eq.  286. 

J.  D.  Arnupy  Q.C.,  for  Inez  Fasken,  in  her  personal  capacity, 
as  executrix  of  the  will  of  Robert  Fasken,  deceased,  and  as 
administratrix  of  the  estate  of  Alice  Fasken,  deceased,  appellant: 
My  submission  is  that  clause  18  does  not  apply  to  the  disposi- 
tions preceding  it  that  are  prevented  from  taking  effect  only 
by  the  operation  of  The  Accumulations  Act.  The  important 
phrase  is  “undisposed  of  beneficially  by  the  preceding  provisions 
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hereof”.  Each  of  the  three  parts  of  this  phrase  is  important, 
and  taken  together  their  meaning  is  plain. 

“Dispose  of”,  as  applied  to  a will,  means  “bestow  upon  in 
terms”.  The  phrase  imports  action  by  the  testator,  as  contrasted 
with  the  operation  of  law  from  without:  Murray’s  New  English 
Dictionary,  s.v.  “dispose  of”,  “disposition”  (“the  action  of  dis- 
poning, bestowal  or  conveyance  by  deed  or  will”);  Webster’s 
New  International  Dictionary,  s,v.,  “dispose  of”.  The  distinction 
between  a “disposition”  and  a “devolution  by  law”  is  recognized 
in  s.  2(m)  of  The  Dominion  Succession  Duty  Act,  1940-41  (Can.), 
c.  14.  I refer  also  to  The  Earl  of  Zetland  v.  The  Lord  Advocate 
(1878),  3 App.  Cas.  505  at  513;  In  re  Crane  (1796),  2 Root 
(Conn.)  487. 

“Beneficially”  means  “in  his  or  her  own  right”,  as  distin- 
guished from  a gift  to  someone  as  trustee.  The  testator  had 
given  everything  to  his  trustees  in  earlier  paragraphs  of  his 
will:  The  Attorney -General  v.  The  Earl  of  Befton  (1865),  34 
L.J.  Ex.  98  at  104;  In  re  Jones  (1884),  26  Ch.  D.  736  at  743. 

“By  the  preceding  provisions  hereof”  is  the  most  important 
part  of  the  phrase.  The  testator  is  here  saying  in  effect:  “If 
I have  neglected  in  terms  to  bestow  some  part  of  this  fund, 
then  it  is  to  be  distributed  in  this  way.” 

It  is  to  be  noted  that  clause  18  applies  to  both  capital  and 
income.  It  cannot  therefore  be  said  to  be  designed  to  deal  with 
the  operation  of  The  Accumulations  Act.  My  submission  is  that 
its  main  purpose  was  to  deal  with  the  situation  that  would 
arise  if  David  Fasken,  Jr.  died  without  issue  and  without 
exercising  his  power  of  appointment  under  clause  16,  there 
being  no  gift  over  in  the  events  that  have  happened. 

I submit  therefore  that  the  entire  phrase  “undisposed  of 
beneficially  by  the  preceding  provisions  hereof”  means  any 
part  of  capital  or  income  of  this  fund  “which  has  not  been 
bestowed  upon  persons  in  their  own  right,  in  express  terms 
(to  be  found  in  clauses  1 to  17)  ”. 

Question  4 is  premised  upon  question  2 being  answered  in 
the  negative,  as  we  submit  it  should  be.  Our  submission  is  that 
there  is  an  intestacy  as  to  the  surplus  income,  and  that  it  goes 
to  the  next-of-kin  of  the  testator,  ascertained  as  at  the  date 
of  his  death.  This  is  the  result  uniformly  arrived  at  in  the 
authorities:  Re  Robertson^  [1939]  O.W.N.  569,  [1939]  4 D.L.R. 
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511;  In  re  Hammond  E state ^ [1935]  S.C.R.  550  at  560,  [1935] 
4 D.L.R.  209;  Re  Orford,  [1943]  O.W.N.  714  at  718,  [1944] 
1 D.L.R.  277;  Re  Davis,  [1946]  O.W.N.  148  at  151,  [1946]  2 
D.L.R.  281. 

The  next-of-kin  of  the  testator  at  the  date  of  his  death 
were  Alice  Fasken,  his  widow,  and  Robert  Fasken,  his  son.  My 
client  represents  the  estates  of  both  these  persons. 

As  to  question  3,  this  question  assumes  that  clause  18  does 
apply.  If  that  clause  is  applicable  we  have  no  claim,  and  we 
make  no  submission  in  connection  with  this  question.  We  submit 
that  question  5 can  never  arise,  and  as  to  question  6 we  have 
no  submission,  since  it  cannot  arise  if  questions  2 and  4 are 
answered  in  our  favour. 

J.  W.  Pickup,  Q.C.  (W.  B.  Williston,  with  him),  for  th#3 
executors  and  trustees,  submitted  his  clients’  rights  to  the  Court. 

F.  T.  Watson,  Q.C.,  for  the  Official  Guardian,  representing 
unborn  issue  of  David  Fasken,  Jr. : We  support  the  judgment  of 
the  Court  below  and  the  argument  of  Mr.  Mason. 

G.  W,  Mason,  Q.C,  {R.  A.  Davies,  with  him),  for  David 
Fasken,  Jr.,  respondent:  The  effect  of  s.  1(3)  of  The  Accumula- 
tions Act,  and  of  such  cases  as  In  re  Hawkins;  White  v.  White, 
[1916]  2 Ch.  570;  In  re  Gar  side;  Wragg  v.  Gar  side,  [1919]  1 
Ch.  132;  Re  Fulford  (1926),  59  O.L.R.  440,  and  Re  Davis,  [1946] 
O.W.N.  148,  [1946]  2 D.L.R.  281,  is  that  the  will  must  be  read  as 
if  there  were  no  direction  to  accumulate  income  beyond  the  21- 
year  period.  Income  accruing  after  2nd  December  1950,  in  excess 
of  $10,000  per  annum,  is  therefore  not  beneficially  disposed  of  by 
any  of  the  provisions  preceding  clause  18.  Clause  18,  however, 
provides  that  such  income  shall  be  distributed  as  on  an  intestacy, 
and  the  testator’s  nearest  next-of-kin  as  at  2nd  December  1950 
was  David  Fasken,  Jr.  Effect  must  be  given  to  such  a testa- 
mentary disposition  of  income  accruing  after  the  statutory 
period:  Re  Davidson  (1926),  58  O.L.R.  597  at  604,  affirmed 
59  O.L.R.  643;  Re  Orford,  [1943]  O.W.N.  714  at  718,  [1944] 
1 D.L.R.  277;  Re  Davis,  supra,  at  p.  151;  In  re  Garside,  supra, 
at  p.  137. 

The  fallacy  of  the  argument  that  David  Fasken,  Jr.  is  limited 
to  $10,000  per  annum  for  all  time  is  shown  (a)  by  clause  14, 
which  provides  that  on  the  death  of  David  Fasken,  Jr.  his  share, 
with  any  accumulated  income  thereon,  is  to  go  as  he  shall 
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appoint;  (b)  by  the  provisions  of  clause  5 to  the  effect  that 
the  trustees  may  advance  to  him  any  sum  or  sums  out  of  the 
capital  from  which  the  income  is  derived;  and  (c)  by  clause 
18,  which,  as  a provision  of  the  will  subsequent  to  clause  14, 
was  designed  to  confer,  in  the  circumstances  that  have  arisen, 
a benefit  upon  statutory  next-of-kin. 

The  provisions  of  clause  19  of  the  will  show  that  the  class 
of  persons  the  testator  intended  to  benefit  consisted  of  lineal 
descendants  rather  than  collaterals.  Clause  19  provides  that 
at  the  expiration  of  21  years  less  one  day  from  the  death  of  the 
last  survivor  of  Robert  and  Robert’s  children,  shares  of  the 
capital  fund  not  then  vested  shall  immediately  vest  in  the  person 
or  persons  entitled  to  receive  income  derived  from  those  shares. 

The  over-all  scheme  of  the  will  shows  a clear  intention  to 
benefit  the  direct  descendants  of  the  testator,  and  an  intention 
on  his  part  to  keep  the  capital  and  accumulated  income  intact 
until  the  death  of  all  his  granchildren,  only  one  of  whom,  David 
Fasken,  Jr.,  survived  the  21-year  period.  This  intention  to 
benefit  lineal  descendants  is  shown  by  clauses  14,  15,  16,  18 
and  19,  and  is  entirely  inconsistent  with  an  intention  that  any 
part  of  the  estate  should  go  to  collaterals. 

It  is  to  be  noted  that  the  testator  was  a solicitor  of  wide 
experience,  and  it  is  apparent  that  in  clause  18  he  had  in  mind 
compliance  with  The  Accumulations  Act,  and  that  clause  19 
was  designed  to  avoid  infringing  the  rule  against  perpetuities. 

The  gifts  provided  for  in  clauses  16  and  18  are  “expressly” 
given.  The  word  merely  means  “plainly”  or  “clearly”,  and  is 
to  be  distinguished  from  “impliedly”.  The  gifts  in  clauses  16 
and  18  are  not  gifts  by  implication:  McIntyre  v.  Temiskaming 
Mining  Co.  (1921),  49  O.L.R.  90  at  92,  58  D.L.R.  597,  varied 
50  O.L.R.  467,  66  D.L.R.  206;  Chorlton  v.  Lings  (1868),  L.R. 
4 C.P.  374  at  387,  393.  In  Webster’s  20th  Century  Dictionary 
“expressly”  is  defined  as  meaning  “plainly;  in  direct  terms”, 
and  “express”  is  defined  as  “not  implied  or  left  to  inference; 
not  ambiguous;  plain”. 

The  provisions  of  clause  18,  read  with  s.  29  of  The  Devolution 
of  Estates  Act,  R.S.O.  1950,  c.  103,  indicate  that  David  Fasken, 
Jr..,  as  the  sole  surviving  descendant  of  the  testator,  is  the  person 
entitled  to  take  under  that  clause;  In  re  Ross’s  Trusts  (1871), 
L.R.  13  Eq.  286  at  292,  293;  In  re  Natt;  Walker  v.  Gammage 
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(1888),  37  Ch.  D.  517;  10  Halsbury,  2nd  ed.  1933,  pp.  601-2, 
especially  p.  602,  note  g;  Armour  on  Devolution,  1903,  pp.  250 
et  seq. 

The  language  of  clause  18  displaces  the  ordinary  rule  that 
next-of-kin  are  to  be  ascertained  as  of  the  date  of  death: 
Bullock  V.  Downes  (1860),  9 H.L.  Cas.  1,  11  E.R.  627;  Hutchin- 
son V.  National  Refuges  for  Homeless  and  Destitute  Children 
et  al,  [1920]  A.C.  794  at  800,  801;  Re  Young,  62  O.L.R.  275 
at  281,  [1928]  2 D.L.R.  966;  Re  Campbell,  63  O.L.R.  36,  [1928] 
4 D.L.R.  797;  Re  Pennock,  [1936]  O.R.  1,  [1936]  1 D.L.R.  314, 
affirmed  [1936]  2 D.L.R.  192;  Re  Allan  [1939]  O.W.N.  1. 

I refer  also  to  the  following  authorities:  In  re  Hammond 
Estate,  [1935]  S.C.R.  550,  [1935]  4 D.L.R.  209;  Re  Davis, 
supra;  Re  Fulford,  supra;  In  re  Hawkins;  White  v.  White,  supra; 
In  re  Garside,  supra. 

Our  submission  therefore  is  that  income  accruing  after  2nd 
December  1950  in  excess  of  $10,000  per  annum  falls  within  the 
provisions  of  clause  18  and  goes  to  the  respondent  David  Fasken, 
Jr.  as  the  next-of-kin  of  the  testator,  and  that  on  his  death  the 
provisions  of  clause  16  will  be  applicable. 

C.  F.  H.  Carson,  Q.C.,  in  reply:  Clause  13  of  the  will  should 
not  be  so  construed  that  it  has  no  meaning. 

Cur.  adv.  vult. 

14th  October  1952.  Henderson  J.A.  [after  stating  the 
facts  and  quoting  sewer al  clauses  of  the  will] : — In  my  opinion 
the  questions  raised  in  this  application  depend,  of  course,  upon 
the  construction  of  the  whole  will,  but  particularly  of  paras. 
13  and  18.  I have  quoted  para.  13  above.  Paragraph  18  is  as 
follows  [see  supra,  p.  804] . 

Question  1 of  the  questions  asked  is  as  follows:  “Does 
section  1 of  the  Accumulations  Act  apply  to  prevent  accumula- 
tion of  income  after  December  2nd,  1950?” 

Mr.  Justice  Barlow  answered  this  question  “Yes”,  and  that 
answer  is  accepted  by  all  parties. 

Question  2 is  as  follows:  “If  the  answer  to  question  1 is  in 
the  affirmative,  does  paragraph  18  of  the  Will  apply  so  as  to 
vest  in  the  next  of  kin  to  be  ascertained  as  of  date  of  each 
distribution  of  income  all  income  accruing  after  December  2nd, 
1950,  during  the  lifetime  of  David  Fasken,  Junior,  in  excess  of 
of  the  sum  of  $10,000.00  per  annum?” 
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Mr.  Justice  Barlow  answered  this  question  as  follows:  “And 
THIS  Court  doth  further  Declare  in  answer  to  question 
Numbered  2 that  all  income  accruing  after  December  2nd, 
1950  during  the  lifetime  of  David  Fasken  Junior  in  excess  of 
tne  sum  of  $10,000.00  per  annum  goes  to  David  Fasken  Junior 
to  be  paid  to  him  as  soon  as  it  may  conveniently  be  done  after 
the  ascertainment  of  the  same  during  each  yearly  period  and 
DOTH  Order  and  Adjudge  the  same  accordingly.'^'’ 

Mr.  Carson’s  appeal  is  against  this  answer,  and  his  con- 
tention is  that  the  moneys  there  mentioned  go  to  the  next- 
of-kin,  in  number  somewhat  over  thirty,  who  are  the  brothers 
and  sisters,  and  children  of  deceased  brothers  and  sisters,  of 
the  testator.  In  my  opinion  this  appeal  should  succeed.  I think 
the  testator  did  not  change  his  mind  between  the  writing  of 
para.  13  of  his  will  and  the  writing  of  para.  18.  In  my  opinion 
he  did  not  expressly  give  this  further  benefit  to  his  lineal 
descendants,  but  on  the  contrary  he  gave  this  further  benefit 
to  next-of-kin,  meaning  thereby  the  only  next-of-kin  who  are 
mentioned  as  next-of-kin  and  are  defined  in  s.  29  of  The 
Devolution  of  Estates  Act,  R.S.O.  1950,  c.  103.  In  that  section 
“next  of  kindred”  of  an  intestate  are  defined  as  “the  father 
and  the  mother  and  the  brothers  and  sisters  of  the  intestate 
[who]  shall  be  deemed  of  equal  degree  but  there  shall  be  no 
representations  admitted  among  collaterals  after  brothers’  and 
sisters’  children”. 

It  seems  clear  to  me  that  para.  18  contemplates  a distribu- 
tion under  s.  29  in  that  the  “next-of-kin”  mentioned  in  para.  18 
of  the  will  clearly  refers  to  the  provisions  of  this  statute. 

It  is  conceded  that  this  paragraph  of  the  will  was  introduced 
for  the  purpose  of  providing  for  the  very  event  which  has 
arisen,  namely,  that  the  trustees  ar.?  prevented  by  The  Accumu- 
lations Act,  R.S.O.  1950,  c.  4,  from  further  adding  income  to  the 
capital  fund. 

Paragraph  19  of  the  will  is  as  follows : 

“Notwithstanding  anything  hereinbefore  contained,  I ex- 
pressly direct  that  if  by  the  provisions  hereinbefore  contained 
in  respect  of  the  said  capital  fund,  and  the  income  derived  there- 
from, any  share  or  shares  or  part  or  parts  of  any  share  or  shares 
of  the  said  capital  fund,  or  any  of  the  income  thereof,  is  or 
are  not  vested  in  some  person  or  persons  as  the  beneficial  owner 
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or  owners  thereof  at  the  expiration  of  twenty-one  years  less 
one  day  from  the  date  of  the  death  of  the  last  survivor  of  my 
said  son  Robert,  and  his  child  and  children,  and  the  issue  of 
such  child  and  children  born  in  my  lifetime,  any  and  every  such 
share  or  shares,  part  or  parts  of  any  share  or  shares  of  the  said 
capital  fund,  and  any  of  the  income  thereof  not  so  vested  by 
the  provisions  hereinbefore  contained,  shall,  at  the  expiration 
of  the  said  period  of  twenty-one  years  less  one  day,  immediately 
and  absolutely  vest  in  and  be  transferred  by  my  Trustees  to  the 
person  or  persons  who  is  or  are  respectively  at  that  time  the 
person  or  persons  for  whose  benefit  my  Trustees  are  authorized 
to  make  payments  out  of  income  derived  from  such  share  or 
shares  or  part  or  parts  of  a share  or  shares  (any  income  in  my 
Trustees’  hands  to  go  with  the  share  or  part  of  a share  from 
which  it  is  derived),  and  I give  and  bequeath  the  same  accord- 
ingly.” 

It  is  suggested  by  all  parties  that  this  provision  was  inserted 
in  case  any  contention  should  arise  that  the  will  violated  the 
law  against  perpetuities.  No  such  contention  has  arisen. 

Mr.  J.  D.  Arnup,  Q.C.,  appeared  for  Inez  Fasken,  admin- 
istratrix of  the  estate  of  Alice  Fasken,  deceased,  and  executrix 
of  the  last  will  and  testament  of  Robert  Fasken,  deceased,  the 
widow  and  son  of  the  testator.  Mr.  Arnup’s  contention  is  that 
question  2 should  have  been  answered  in  the  negative  and  that 
there  is  an  intestacy  as  to  such  surplus  income  and  that  it 
goes  to  the  next-of-kin  of  David  Fasken  ascertained  as  of  the 
date  of  his  death.  I am  unable  to  agree  with  this  submission. 

Questions  3,  4,  5 and  6 are  as  follows: 

“3.  If  the  answer  to  question  2 is  in  the  affirmative,  at 
what  time  or  times  should  the  next  of  kin  be  ascertained  and 
at  what  time  or  times  should  such  income  be  distributed  and 
is  David  Fasken  Junior  entitled  to  share  in  any  such  distribution 
or  distributions? 

“4.  If  the  answer  to  question  2 is  in  the  negative,  is  there 
an  intestacy  as  to  income  in  excess  of  $10,000.00  per  annum 
accruing  after  December  2nd,  1950,  during  the  lifetime  of 
David  Fasken,  Junior? 

“5.  If  the  answers  to  both  questions  2 and  4 are  in  the 
negative,  has  David  Fasken,  Junior,  any  power  of  appointment 
under  paragraph  16  of  the  Will  in  relation  to  such  income 
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accruing  after  December  2nd,  1950,  during  his  lifetime  in 
excess  of  the  sum  of  $10,000.00  per  annum? 

“6.  If  the  answer  to  question  1 is  in  the  affirmative  and 
the  answers  to  the  other  questions  do  not  determine  to  whom 
such  income  should  be  paid,  how  should  the  Trustees  deal  with 
or  dispose  of  it?” 

These  are  not  answered  by  Mr.  Justice  Barlow. 

In  view  of  the  opinion  I have  expressed,  and  for  the  direc- 
tion of  the  trustees,  I think  I should  add  that  in  my  opinion 
the  surplus  income  from  and  after  2nd  December  1950  should 
be  distributed  amongst  the  next-of-kin  to  be  ascertained  as  of 
the  date  of  each  distribution. 

Costs  of  all  parties  to  this  appeal  will  be  payable  out  of  the 
estate,  those  of  the  executors  and  trustees  as  between  solicitor 
and  client. 

Roach  J.A.  {dissenting) : — Mr.  Justice  Henderson  in  his  writ- 
ten reasons  has  stated  the  relevant  facts  and  quoted  the  provi- 
sions of  the  will  relevant  to  this  appeal.  I shall  attempt  to  avoid 
unnecessary  repetition  of  either. 

Having  regard  to  the  issues  raised  before  Mr.  Justice  Barlow 
and  on  this  appeal,  it  becomes  necessary  to  examine  the  scheme 
of  the  will — not  all  of  it  but  only  that  part  of  it  commencing 
with  para.  6.  All  previous  paragraphs  can  for  this  purpose  be 
ignored. 

In  para.  9 the  testator  designates  the  residue  of  his  estate 
as  “The  Capital  Fund”. 

Paragraph  10  can  also  be  ignored.  It  merely  gives  to  the 
trustees  power  to  borrow  for  certain  purposes. 

Paragraph  11  can  also  be  ignored.  In  it  the  testator  merely 
appoints  his  brother  as  solicitor  for  his  estate  and  gives  certain 
instructions  to  his  trustees  relevant  to  the  solicitor’s  work  re- 
quired in  connection  with  the  estate. 

In  para.  12  the  testator  gives  directions  for  the  investment 
of  the  capital  fund  and  the  payment  yearly  to  his  son  Robert 
during  his  lifetime  of  a limited  amount  of  the  income  earned 
by  the  capital  fund.  The  net  income  in  excess  of  the  amount 
to  be  paid  to  Robert,  he  directs,  shall  be  added  to  the  capital 
fund  and  become  part  thereof. 
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By  para.  13  the  testator  directs  that  on  the  death  of  Robert: 

(i)  the  capital  fund  shall  be  divided  into  as  many  equal 
shares  as  shall  equal  the  number  of  Robert’s  children  who  shall 
have  survived  him  and  the  children  of  Robert  who,  having 
predeceased  Robert,  leave  issue  who  survive  Robert; 

(ii)  the  trustees  shall  keep  those  shares  invested; 

(iii)  the  trustees  shall  set  aside  for  the  purpose  later  declared 
in  the  will, 

(a)  one  of  such  shares  in  respect  of  each  child  who  survives 
Robert;  and 

(b)  one  of  such  shares  in  respect  of  each  child  of  Robert 
who  shall  have  predeceased  Robert  but  left  issue  surviving 
Robert.  If  there  is  more  than  one  issue  of  such  child  then  the 
share  is  to  be  subdivided  into  as  many  parts  as  there  are  issue. 

In  para.  13  is  contained  the  clause  on  which,  in  part,  Mr. 
Carson  relies,  namely:  “but  no  child  or  issue  of  a deceased 
child  of  my  said  son  shall  have  any  other  or  greater  interest 
in  any  share  than  such  as  is  hereinafter  expressly  given  to  him 
or  her.”  I will  deal  with  the  purpose  and  effect  of  that  clause 
later. 

Having  by  para.  13  provided  for  the  setting  aside  of  those 
shares,  the  testator  continues  by  succeeding  paragraphs  to 
dispose  of  various  interests  in  them. 

By  para.  14  he  disposes  of  the  income  derived  from  each 
share  to  those  persons  in  respect  of  whom  those  shares  have 
been  set  aside  to  the  extent  of  $10,000  each  annually  and  the 
excess  of  income  from  each  share,  he  directs,  shall  be  added  to 
the  capital  of  each  such  share. 

Paragraph  15  deals  with  what  is  to  be  done  so  far  as  pay- 
ment of  income  is  concerned  during  the  infancy  of  the  persons 
to  whom  it  is  payable. 

Thus  far  in  his  will  the  testator  has  dealt  with  the  income 
derived  by  each  of  the  shares.  By  succeeding  paragraphs  he 
proceeds  to  dispose  of  the  capital.  In  considering  those  suc- 
ceeding paragraphs,  we  must  have  in  mind  not  so  much  the 
events  which  have  happened  as  the  events  which  might  have 
happened  and  for  which  the  testator  by  those  succeeding  para- 
graphs was  providing. 

By  para.  16  the  testator  disposes  of  the  capital  of  each  share, 
and  any  accumulated  income  thereon,  that  has  been  set  aside 
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in  respect  of  the  children  of  Robert  who  survive  Robert,  as 
follows : 

(i)  such  child  is  given  a power  of  appointment  over  the 
capital  of  his  or  her  share  and  on  his  or  her  death  it  shall  go 
as  he  or  she  by  the  exercise  of  that  power  shall  have  directed; 

(ii)  failing  such  direction  it  shall  go  to  the  issue  of  such 
child  in  equal  shares  if  there  be  more  than  one; 

(iii)  failing  issue  it  shall  be  added  to  the  other  shares. 

By  para.  17  the  testator  disposes  of  the  capital  of  each  share, 
and  the  accumulated  income  thereon,  that  has  been  set  aside 
in  respect  of  the  children  of  Robert  who  may  have  predeceased 
Robert  but  left  issue  surviving  Robert  as  follows: 

(i)  each  issue  is  given  a power  of  appointment  over  his 
or  her  share  or  part  of  a share  and  on  his  or  her  death  such 
share  or  part  of  a share  shall  go  as  he  or  she,  by  the  exercise 
of  that  power,  shall  have  directed; 

(ii)  failing  such  direction  it  shall  go  to  his  or  her  issue  in 
equal  shares  if  there  be  more  than  one; 

(iii)  failing  such  issue  it  shall  be  added  to  the  other  shares. 

The  foregoing  are  not  all  the  disposing  clauses  of  the  will. 

The  immediately  succeeding  paragraph,  viz.,  para.  18,  is  a very 
important  one.  Before  considering  it,  however,  it  will  be 
serviceable  to  reflect  that  by  the  previous  paragraphs  the  tes- 
tator has  disposed  of  the  whole  capital  fund  and  the  income 
earned  thereby  in  certain  eventualities.  There  were,  however, 
two  eventualities  for  which  the  testator  in  the  previous  para- 
graphs did  not  provide.  They  were  as  follows: 

First — The  eventuality  which  might  have  happened,  namely, 
that  the  children  of  Robert  might  predecease  Robert  without 
leaving  any  issue  surviving  him  in  which  event  there  would  be 
an  intestacy  as  to  the  whole  capital  fund  and  such  income  earned 
thereby  as  had  not  been  paid  to  Robert  during  his  lifetime. 

Second — The  eventuality  which  has  happened,  namely  the 
intervention  of  The  Accumulations  Act,  R.S.O.  1950,  c.  4,  in 
which  event  there  would  be  an  intestacy  as  to  income  in  excess 
of  that  portion  thereof  directed  to  be  paid  to  various  specified 
beneficiaries  other  than  Robert.  It  is  that  eventuality  that  has 
given  rise  to  these  proceedings. 

It  is  common  ground  that  by  virtue  of  para.  16  the  share 
of  the  daughter  Inez  passed  to  the  son  David,  Inez  having  died 
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intestate  and  without  issue  and  without  having  appointed  her 
share.  As  a result  of  that  paragraph  and  those  circumstances, 
Inez’s  share  was  added  to  David’s  share  and  the  whole  must  be 
treated  as  one  share.  By  virtue  of  para.  14  David  is  entitled 
to  the  sum  of  $10,000  yearly  out  of  the  income  earned  by  his 
share  and  the  excess  of  the  income  earned  by  that  share  over 
and  above  the  $10,000  is  directed  to  be  added  to  the  capital. 
It  is  agreed  by  all  parties  that  s.  1(1)  of  The  Accumulations 
Act  prevents  that  excess  being  accumulated  after  2nd  December 
1950,  that  is,  after  21  years  from  the  death  of  the  testator. 
From  and  after  that  date,  therefore,  that  excess  remains  in- 
come and  must  be  distributed  as  such  and  the  question  on  this 
appeal  is  who  is  entitled  to  it. 

In  my  opinion  the  testator  has  provided  by  para.  18  for  both 
the  foregoing  eventualities.  I quote  it  in  full  [see  supra,  p.  804]. 

Ordinarily  “next-of-kin”  means  collaterals  as  opposed  to 
lineal  descendants:  see  s.  29,  The  Devolution  of  Estates  Act, 
R.S.O.  1950,  c.  103,  and  In  re  Natt;  Walker  v.  Gammage  (1888), 
37  Ch.  D.  517. 

One  may  suspect  that  having  regard  to  the  language  used 
by  the  testator  in  para.  18,  he  intended  thereby  to  provide  only 
for  the  first  eventuality  above  mentioned  because,  failing  lineal 
descendants,  upon  an  intestacy  the  undisposed-of  capital  and  ac- 
cumulated income  would  go  to  his  next-of-kin  within  the  ordi- 
nary meaning  of  that  term.  I think,  however,  that  the  better 
interpretation  of  that  paragraph  is  this,  namely,  that  the  tes- 
tator thereby  made  it  sufficiently  plain  that  he  did  not  want 
an  intestacy  at  any  time  as  to  any  part  of  his  estate  and  was 
taking  pains  to  guard  against  it.  Accordingly,  that  paragraph 
should  be  construed  as  being  sufficiently  extensive  to  amount  to 
a direction  for  the  distribution  of  his  estate  in  either  of  those 
eventualities.  Therefore,  “next-of-kin”  as  there  used  by  the 
testator  should  be  construed  as  meaning  those  persons  who 
would  take  on  an  intestacy,  and  should  not  be  limited  in 
its  meaning  to  collaterals  but  should  include  lineal  descendants. 
Throughout  every  other  part  of  the  will  the  testator  has  demon- 
strated a preference  for  his  lineal  descendants  and  para.  18 
should  be  given  an  interpretation  in  harmony  with  that  prefer- 
ence rather  than  in  conflict  with  it. 
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Upon  an  intestacy  the  grandson,  David,  and  not  the  col- 
laterals, would  take  under  s.  29  of  The  Devolution  of  Estates 
Act.  Therefore,  he  takes  the  excess  of  income  over  and  above 
the  $10,000  after  2nd  December  1950  unless  the  clause  con- 
tained in  para.  13  and  which  I have  previously  quoted  prevents 
it.  If  it  does  prevent  it,  then  that  excess  goes  to  the  next-of- 
kin  represented  by  Mr.  Carson. 

In  determining  the  meaning  that  the  testator  intended  should 
be  given  to  that  clause  of  para.  13,  it  is  of  prime  importance  to 
consider  the  context  in  which  that  clause  appears.  It  is  to  be 
observed  that  by  para.  13  the  testator  directs  that  one  share 
shall  be  set  aside  'Hn  respect  of’  each  child  who  survives  Robert 
and  one  share  respect  of’  each  child  who  may  predecease 
Robert  but  leave  issue  surviving  Robert,  and  those  shares  are 
described  respectively  by  the  testator  as  “the  share  of  a child” 
and  “the  share  of  the  issue  of  a deceased  child”.  Having  given 
that  direction  and  thus  described  the  respective  shares,  the 
testator  hastens  to  say,  in  substance,  that  he  does  not  intend 
thereby  to  mean  that  the  persons  in  respect  of  whom  those 
shares  are  directed  to  be  set  aside  shall  take  those  shares  as 
an  absolute  gift  but  that  he  intends  that  they  shall  have  only 
the  interest  in  those  shares  respectively  that  is  expressly  given 
to  them  later  in  the  will.  Those  persons  get  nothing  by  impli- 
cation under  para.  13  and  they  get  only  that  which  the  testator 
thereafter  in  his  will  expressly  gives  them.  Mr.  Carson  argued 
that  by  virtue  of  that  clause  the  grandson,  David,  having  been 
expressly  given  $10,000  out  of  the  income  earned  by  his  share, 
was  not  entitled  to  any  more.  I cannot  accept  that  argument. 
Whoever  takes  under  para.  18  takes  by  reason  of  an  express  gift 
given  thereby.  It  is  given  in  plain  and  unmistakable  language 
and  that  is  all  that  is  meant  by  “expressly”.  Nothing  is  left 
to  implication.  As  already  stated,  in  my  opinion  the  grandson, 
David,  takes  under  para.  18.  Therefore  the  clause  contained  in 
para.  13  in  no  way  limits  what  David  takes  under  para.  18. 

I now  turn  to  the  argument  advanced  by  Mr.  Arnup.  He 
argued  that  by  para.  18  the  testator  said,  in  substance:  “If  I 

have  neglected  in  terms  to  bestow  away  some  part  of  this  fund, 
that  is,  the  capital  fund  or  the  income  derived  therefrom,  then 
it  is  to  be  distributed  to  those  persons  who  would  take  upon 
an  intestacy.”  In  my  opinion  that  argument  cannot  prevail. 
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The  use  by  the  testator  of  the  words,  “at  any  time  undisposed 
of”  to  my  mind  clearly  indicates  that  he  was  contemplating 
some  eventuality  in  the  future  and  if  that  eventuality,  which 
at  the  time  the  testator  made  his  will  was  only  a possibility, 
should  become  a reality,  and  as  a result  the  earlier  provisions 
of  his  will  left  undisposed  of  some  part  of  his  estate,  either  the 
capital  or  the  income,  then  he  wanted  it  to  go  to  those  persons 
who  would  take  upon  an  intestacy.  It  is  an  express  gift  to 
them. 

In  my  opinion  Mr.  Justice  Barlow  has  properly  answered  the 
questions  submitted.  Those  questions  and  answers  are  con- 
tained in  the  reasons  of  Mr.  Justice  Henderson  and  I need  not 
repeat  them. 

I would  therefore  dismiss  this  appeal  but  in  the  circumstances 
I would  direct  that  the  costs  of  all  parties  be  payable  not  out 
of  the  estate  generally  but  out  of  the  fund  which  is  in  issue, 
namely,  the  excess  of  income  earned  by  David’s  share  after 
2nd  December  1950;  the  costs  of  the  executors  and  trustees  to 
be  on  a solicitor-and-client  basis. 

Gibson  J.A.  agrees  with  Henderson  J.A. 

Appeal  of  collaterals  allowed,  Roach  J.A.  dissenting. 

Solicitors  for  the  executors  and  trustees,  applicants:  Fasken, 
Robertson,  Aitchison,  Pickup  <&  Calvin,  Toronto. 

Solicitors  for  collaterals,  appellants:  Tilley,  Carson,  Morlock 
d McCrimmon,  Toronto. 

Solicitor  for  Inez  Fasken,  appellant:  J.  D.  Arnup,  Toronto. 

Solicitors  for  David  Fasken  Junior,  respondent:  Fraser, 
Beatty,  Tucker,  McIntosh  d Stewart,  Toronto. 
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[SCHROEDER  J.] 

McDougall  General  Contractors  Limited  v*  The  Foundation 
Company  of  Ontario  Limited  et  aL 

Crown — Actions  against — Jurisdiction — Claim  against  Crown  for  Decla- 
ration in  Action  Brought  against  Other  Party — Claim  Arising  out  of 
Contract  Made  by  Crown  in  Right  of  Canada — The  Exchequer  Court 
Act,  R.8.C.  1927,  c.  34,  s.  18,  as  re-enacted  by  1949,  2nd  sess.,  c.  5,  s.  1. 

F.  Co.  which  had  entered  into  a contract  with  the  Crown  in  right  of 
Canada  for  the  erection  of  a public  building,  gave  a sub-contract  to 
M.  Co.  for  part  of  the  work.  M.  Co.  sued  F.  Co.  for  the  balance  owing 
under  the  sub-contract,  and  it  also  claimed  as  against  the  Crown  for 
certain  declarations. 

Held,  the  statement  of  claim  disclosed  no  reasonable  cause  of  action 
against  the  Attorney  General  of  Canada  and  must  be  struck  out  as 
against  him.  The  plaintiff  had  not  established  its  claim  against  F.  Co., 
and  unless  and  until  the  liability  of  F.  Co.  was  established  there  could 
be  no  triable  issue  between  the  plaintiff  and  the  Crown.  In  re  Clay; 
Clay  V.  Booth,  [1919]  1 Ch.  66,  applied.  In  any  event,  the  Court  had 
no  jurisdiction  to  entertain  this  claim  against  the  Crown,  since  it 
clearly  arose  out  of  a contract  entered  into  by  or  on  behalf  of  the 
Crown  and  was  therefore  within  the  exclusive  jurisdiction  of  the 
Exchequer  Court.  Dyson  v.  Attorney-General,  [1911]  1 K.B.  410,  and 
Ontario  decisions  following  it,  distinguished.  The  relief  sought  was 
ancillary  to  a claim  that  could  <only  be  the  subject  of  a petition  of 
right  and  that  was  within  the  exclusive  jurisdiction  of  another  Court, 
and  the  Court  must  not,  in  the  guise  of  a declaratory  judgment,  usurp 
the  jurisdiction  conferred  by  the  legislature  on  another  tribunal.  Lovi- 
bond  V.  Grand  Trunk  Railway  Company  of  Canada  et  al.,  [1936]  2 All. 
E.R.  495  at  506;  Barraclough  v.  Brown  et  al.,  [1897]  A.C.  615;  Stewart 
V.  Guibord  et  al.  (1903),  6 O.L.R.  262;  Mutrie  v.  Alexander  (1911),  23 
O.L.R.  396,  applied. 

Masters  and  Local  Judges — Jurisdiction — Interlocutory  Applications  in 
Supreme  Court  Actions — Residence  of  Solicitors — Rules  124,  210(1) — 
Strict  Construction. 

Rule  210(1)  should  be  strictly  interpreted  and  its  scope  should  not  be 
enlarged  so  as  to  confer  on  a local  judge  any  greater  power  than  the 
plain  wording  of  the  Rule  gives  him.  It  is  essential  to  jurisdiction 
under  the  second  part  of  the  Rule  that  the  solicitors  for  all  parties 
should  reside  in  the  judge’s  county,  and  the  mere  fact  that  the  solici- 
tors for  the  only  parties  interested  in  the  subject-matter  of  a particular 
application  reside  in  the  county  will  not  be  sufficient  if  solicitors  for 
other  parties  reside  elsewhere.  Further,  the  jurisdiction  intended  to 
be  conferred  under  the  Rule  is  limited  to  interlocutory  matters  arising 
in  the  course  of  actions  properly  brought,  and  does  not  extend  to  the 
hearing  and  determination  of  actions  and  matters,  e.g.,  to  the  enter- 
taining of  an  application  under  Rule  124.  Re  Levy  and  Jacobs  (1927), 
61  O.L.R.  296,  applied. 

An  application  by  way  of  appeal  from  an  order  of  a local 
judge. 

10th  and  14th  October  1952.  The  application  was  heard  by 
ScHROEDER  J.  in  chambers  at  Toronto. 

W.  R.  Jackett,  Q.C.,  for  the  Attorney  General  of  Canada, 
applicant. 

R.  W.  Cojss,  for  the  plaintiff,  contra. 
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F.  R.  Hume,  for  the  defendant  The  Foundation  Company  of 
Ontario  Limited. 

14th  October  1952.  Schroeder  J.  (orally) : — This  is  a 
motion  by  way  of  appeal  from  the  order  of  His  Honour  Judge 
J.  C.  Anderson,  Local  Judge  of  this  Court  at  Belleville,  rendered 
on  the  26th  September  1952,  whereby  the  learned  local  judge 
dismissed  the  application  of  the  defendant  the  Attorney  General 
of  Canada  for  an  order  under  Rule  124  declaring  that  the  state- 
ment of  claim  discloses  no  reasonable  cause  of  action  against 
the  Attorney  General  and  should  therefore  be  stricken  out. 

The  plaintiff  brings  this  action  against  The  Foundation  Com- 
pany of  Ontario  Limited,  a general  contractor  which  had  entered 
into  a contract  with  Her  Majesty  in  the  right  of  Canada  for  the 
erection  of  a public  building  in  the  city  of  Ottawa,  the  plaintiff 
having  undertaken  by  sub-contract  to  do  certain  excavation  work 
in  connection  with  the  said  structure. 

In  this  action  the  plaintiff  seeks  to  recover  from  the  defend- 
ant The  Foundation  Company  of  Ontario  Limited  a balance  of 
$23,022.95.  There  is  no  privity  of  contract  between  the  plaintiff 
and  Her  Majesty,  the  contract  having  been  entered  into,  as  stated, 
between  The  Foundation  Company  and  the  Crown,  but  the  plain- 
tiff asks  as  against  the  Attorney  General  of  Canada  for  the 
following  relief: 

First:  “A  declaration  that  Her  Majesty  the  Queen  in  the 

right  of  the  Dominion  of  Canada  is  trustee  for  the  Plaintiff  of 
$23,022.95  of  the  moneys  for  which  The  Foundation  Company 
of  Ontario  Limited  have  claimed  under  the  contract  for  the  con- 
struction of  the  Dominion  Bureau  of  Statistics  building,  Ottawa, 
Canada.” 

Secondly:  '‘A  declaration  that  Her  Majesty  the  Queen  in 

the  right  of  the  Dominion  of  Canada  has  benefited  and  accepted 
the  benefit  of  excavating  of  9797  cubic  yards  of  rock  excavated 
by  the  Plaintiff  at  the  site  of  the  Dominion  Bureau  of  Statistics 
building,  Ottawa,  for  which  that  Defendant’s  general  contractor 
has  not  paid  the  Plaintiff.” 

The  learned  local  judge,  after  dealing  with  the  subject- 
matter  of  the  Attorney  General’s  motion  on  the  merits,  came  to 
the  conclusion  that  he  had  no  jurisdiction  in  any  event  to  enter- 
tain the  motion,  holding  that  the  power  exercisable  under  Rule 
124  could  be  exercised  only  by  a judge  of  this  Court. 
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On  the  present  motion  counsel  for  the  Attorney  General  of 
Canada  maintains  that  there  was  jurisdiction  in  the  learned 
local  judge  to  hear  and  dispose  of  the  said  motion  having  regard 
to  the  provisions  of  Rule  210,  which  reads  in  part : 

“(1)  A Local  Judge  shall,  in  actions  brought  in  his  county, 
possess  the  like  powers  as  a Judge  sitting  in  Court  or  Chambers 
with  regard  to : 

''{a)  Motions  for  judgment  in  undefended  actions. 

“(h)  Motions  to  appoint  receivers  after  judgment  by  way  of 
equitable  execution. 

“(c)  Applications  for  leave  to  serve  short  notice  of  a motion 
to  be  made  before  a Judge  sitting  in  Court  or  Chambers. 

And  where  the  solicitors  for  all  parties  reside  in  his  county  or 
agree  that  the  same  shall  be  heard  before  him  any  motion  or 
application  except: 

“(i)  Applications  for  taxed  or  increased  costs  under  Rule  653. 

“(ii)  Motions  for  injunction,  save  as  provided  in  Rule  211. 

“(iii)  Motions  to  strike  out  a jury  notice  save  for  irregu- 
larity.” 

It  would  appear  that  the  solicitors  for  the  plaintiff  reside  in 
the  county  of  Hastings  and  that  the  solicitor  on  the  record  for 
the  Attorney  General  of  Canada  resides  in  the  same  county. 
The  solicitors  for  the  defendant  The  Bank  of  Nova  Scotia  reside 
in  the  county  of  Carleton  and  the  solicitors  for  the  defendant 
The  Foundation  Company  of  Ontario  Limited  reside  in  the 
county  of  York.  The  only  party  to  this  action  which  is  even 
remotely  concerned  with  the  relief  here  sought  against  the 
Crown  in  the  right  of  Canada  is  the  plaintiff  company.  The 
defendant  The  Bank  of  Nova  Scotia  holds  an  assignment  of  any 
moneys  due  by  the  defendant  Foundation  Company  to  the  plain- 
tiff, and  having  refused  to  lend  its  name  as  plaintiff  in  the  action 
it  was  brought  in  as  a defendant  pursuant  to  the  practice  in 
that  behalf,  but  so  far  it  has  asserted  no  claim,  and,  I am  ad- 
vised, intends  to  submit  its  rights  to  the  Court. 

At  the  conclusion  of  the  argument  I expressed  the  opinion 
that  as  the  solicitors  for  the  two  parties  whose  interests  were 
affected  by  the  relief  sought  as  against  the  Attorney  General  of 
Canada  resided  in  the  county  of  Hastings,  although  the  solicitors 
for  the  other  two  parties  who  had  no  such  interest  did  not  reside 
in  that  county,  the  local  judge  did  have  jurisdiction  to  hear  and 
determine  the  motion  before  him.  On  further  consideration  I 
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have  reached  the  conclusion  that  I was  in  error  in  so  holding 
and  that  the  learned  local  judge  was  right  in  deciding  that  he 
was  without  jurisdiction  to  entertain  the  motion.  Rule  210 
should  be  strictly  interpreted  and  its  scope  should  not  be  enlarged 
so  as  to  confer  any  greater  power  on  a local  judge  than  the 
plain  wording  of  the  Rule  gives  him.  It  is  first  essential  that 
the  solicitors  for  all  parties  should  reside  in  his  county  and  it 
can  make  no  difference  that  some  of  the  parties  have  no  direct 
interest  in  the  subject-matter  of  a particular  motion  that  may 
be  brought.  Furthermore,  the  jurisdiction  intended  to  be  con- 
ferred under  this  Rule  was  confined  to  interlocutory  matters 
arising  in  the  course  of  actions  properly  brought  in  the  outside 
county  and  not  the  hearing  and  determination  of  actions  and 
matters,  as  was  stated  by  Middleton  J.A.  in  Re  Levy  and  Jacobs^ 
61  O.L.R.  296  at  298,  [1927]  4 D.L.R.  937.  If  the  learned  local 
judge  had  disposed  of  the  Attorney  General’s  motion  under  Rule 
124  he  would  have  been  making  a final  determination  of  the 
rights  of  the  parties  rather  than  merely  deciding  an  interlocu- 
tory matter.  Reading  the  Rule  most  liberally  it  does  not  confer 
on  the  local  judge  the  power  to  hear  and  determine  this  motion, 
and  decidedly  not  in  the  particular  circumstances. 

Counsel  appeared  before  me  in  chambers  on  Tuesday,  the 
14th  October,  and  on  being  advised  of  my  altered  view  with 
respect  to  the  jurisdictional  question  agreed  that  I might  hear 
and  determine  the  motion,  not  by  way  of  appeal  from  the  learned 
local  judge,  but  as  a motion  under  Rule  124  brought  before  this 
Court  in  the  first  instance. 

In  dealing  with  the  merits  the  learned  local  judge  purported 
to  follow  the  judgment  of  the  Court  of  Appeal  in  England  in  the 
case  of  Dyson  v.  Attorney -General,  [1911]  1 K.B.  410.  I am 
not  aware  that  there  was  at  that  time  in  England  legislation 
similar  to  the  legislation  which  we  have  in  Canada  as  set  forth 
in  s.  18  of  The  Exchequer  Court  Act,  R.S.C.  1927,  c.  34,  as  re- 
enacted by  1949,  2nd  sess.,  c.  5,  s.  1,  which  reads: 

“The  Exchequer  Court  shall  have  exclusive  original  jurisdic- 
tion in  all  cases  in  which  the  land,  goods  or  money  of  the  subject 
are  in  the  possession  of  the  Crown,  or  in  which  the  claim  arises 
cmt  of  a contract  entered  into  by  or  on  behalf  of  the  Crown/’ 
(The  italics  are  mine.) 

In  certain  cases  decided  in  the  Province  of  Ontario  it  has  been 
held  that  where  a declaratory  judgment  is  sought  against  the 
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Crown  it  may  be  sought  in  an  ordinary  action  and  that  the  sub- 
ject does  not  have  to  proceed  by  petition  of  right,  whether  con- 
sequential relief  is  sought  or  not.  In  none  of  those  cases  was 
it  necessary  to  determine  whether  or  not  exclusive  jurisdiction 
in  the  subject-matter  of  the  litigation  had  been  committed  to 
another  forum.  That  is  the  point  which  distinguishes  the  case  at 
bar  from  the  line  of  Ontario  cases  which  was  present  to  the 
mind  of  the  learned  local  judge.  In  the  present  case  the  plaintiff 
has  not  established  its  claim  against  The  Foundation  Company 
of  Ontario  Limited.  It  takes  the  position  that  it  may  establish 
some  liability  in  the  action  and  that  if,  as,  and  when  it  does, 
it  will  have  a claim  against  the  Crown  arising  out  of  the  contract  ' 
existing  between  Her  Majesty  and  The  Foundation  Company  of 
Ontario  Limited.  Until  such  liability  is  established,  and  it  may 
never  be,  there  is  no  triable  issue  between  the  plaintiff  and  Her 
Majesty  the  Queen,  and  such  considerations  as  arose  in  the  case 
of  In  re  Clay;  Clay  v.  Booth,  [1919]  1 Ch.  66,  are  applicable. 
Even  if  it  had  jurisdiction,  this  Court  would  not  entertain  what 
may  at  this  stage  be  an  action  involving  a purely  academic  ques- 
tion and  thus  deal  with  the  rights  of  the  parties  in  vacuo. 

Counsel  for  the  plaintiff  on  this  motion  argues  that  the  plain- 
tiff is  entitled  to  the  declaration  it  seeks  by  reason  of  certain 
prevailing  usages  in  the  trade,  but  the  decisive  answer  to  that 
contention  must  be  that  even  if  such  a usage  were  to  be  deemed 
applicable  it  could  be  so  only  because  of  the  existence  of  a 
contract  entered  into  by  or  on  behalf  of  the  Crown  with  The 
Foundation  Company  of  Ontario  Limited.  Consequently,  what- 
ever view  is  taken  of  the  matter,  one  is  faced  with  the  inevitable 
conclusion  that  the  claim  being  asserted  by  the  plaintiff  against 
the  Attorney  General  of  Canada  in  this  action  is  one  which 
‘‘arises  out  of  a contract  entered  into  by  or  on  behalf  of  the 
Crown”. 

My  attention  has  been  directed  by  counsel  for  the  Attorney 
General  to  the  judgment  of  the  Privy  Council  in  Lovihond  v. 
Grand  Trunk  Railway  Company  of  Canada  et  al.,  [1936]  2 All 
E.R.  495  at  506,  [1936]  3 D.L.R.  449,  [1936]  2 W.W.R.  298, 
where  Lord  Russell  of  Killowen  said: 

“There  remains  for  consideration  that  part  of  the  relief 
claimed  which  seeks  to  obtain  declarations.  These  are  sought 
as  foundations  upon  which  to  base  the  claims  to  have  the  names 
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of  the  old  holders  of  the  junior  stocks  restored  as  such  to  the 
register  of  the  Grand  Trunk:  in  other  words,  they  are  ancillary 
to  the  claims  which  can  only  be  the  subject  of  a petition  of  right. 
The  action  cannot  be  allowed  to  proceed  in  regard  to  them;  and 
as  the  Attorney-General  is  only  sued  for  the  purpose  of  the 
declarations  asked  for  in  para.  32(b),  (e)  and  (/)  of  the  state- 
ment of  claim,  the  action  should  no  longer  proceed  against  him 
as  a party.” 

The  relief  sought  here  is  equally  relief  that  may  be  said  to 
be  ancillary  to  a claim  which  can  only  be  the  subject  of  a petition 
of  right  and  which,  by  the  provisions  of  The  Exchequer  Court 
Act,  has  been  exclusively  committed  to  the  Exchequer  Court  of 
Canada.  In  the  case  of  Barraclough  v.  Brown  et  al.,  [1897]  A.C. 
615,  it  was  held  that  where  jurisdiction  has  been  taken  away 
from  a Court  by  statute  the  Court  must  not  flout  Parliament’s 
decision  by  making  a declaratory  order  concerning  the  matter 
assigned  to  the  other  Court.  The  same  principle  was  asserted  in 
two  Ontario  cases,  Stewart  v.  Guihord  et  al.  (1903),  6 O.L.R.  262, 
and  Mutrie  v.  Alexander  (1911),  23  O.L.R.  396.  I refer  particu- 
larly to  the  judgment  of  Middleton  J.  in  the  latter  case  at  p.  401, 
where  it  is  stated  that  the  High  Court,  under  the  guise  of  a 
declaratory  decree,  must  not  usurp  the  jurisdiction  conferred  by 
the  legislature  on  another  tribunal. 

For  these  reasons  the  Attorney  General’s  motion  must  suc- 
ceed and  there  will  be  an  order  striking  out  the  plaintiff’s  state- 
ment of  claim  as  against  the  defendant  the  Attorney  General  of 
Canada  on  the  ground  that  it  discloses  no  reasonable  cause  of 
action  as  against  him.  Counsel  for  the  plaintiff  having  taken 
a practical  and  sensible  view  of  the  procedural  problem  involved 
here,  it  is  only  proper  that  there  should  be  no  order  as  to  the 
costs  of  this  motion. 

Order  accordingly. 

Solicitors  for  the  plaintiff : Rohh,  Ross,  Cass  d Hurley,  Belle- 
ville. 

Solicitors  for  The  Foundation  Company  of  Ontario  Limited, 
defendant : Elliott,  Hume,  McKague  d Hume,  Toronto. 

Solicitors  for  the  Attorney  General  of  Canada,  defendant: 
Cameron  d Sprague,  Belleville. 

Solicitors  for  The  Bank  of  Nova  Scotia,  defendant : Hill,  Hill 
d Hall,  Ottawa. 
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[ANGER  J.] 

Re  Pierce* 

Insurance — Life — Designation  of  Beneficiary — Change  hy  Will — Prefer- 
red Beneficiaries — Mixed  Fund  Comprising  Insurance  Moneys — The 

Insurance  Act,  R.8.O.  1950^  c.  183,  ss.  161(1),  164(1),  165. 

An  insured  who  has  designated  a preferred  beneficiary  under  a policy 
of  insurance  on  his  life  cannot  thereafter  by  his  will  make  the  insur- 
ance moneys  part  of  his  general  estate,  to  be  held  in  trust  for  that 
beneficiary  and  others,  even  if  the  others  are  all  within  the  class  of 
preferred  beneficiaries.  A disposition  by  will  altering  preferred  bene- 
ficiaries is  valid  only  if  it  disposes  of  the  insurance  moneys  alone,  and 
does  not  attempt  to  make  them  part  of  a mixed  fund.  Macinnes  v. 
Macinnes  et  al.,  [1935]  S.C.R.  200;  Re  Lloyd,  [1941]  O.W.N.  429;  Re 
McEwan,  [1945]  O.R.  575,  applied. 

It  is  clear  from  ss.  161(1),  164(1)  and  165  of  The  Insurance  Act  that 
once  an  insured  has  by  his  contract  created  a trust  in  favour  of  desig- 
nated preferred  beneficiaries,  he  cannot  alter  that  designation  except 
strictly  within  the  statutory  authority,  which  limits  the  power  to 
dealing  with  the  insurance  moneys  expressly  as  such,  in  any  of  the 
ways  permitted. 

A MOTION  by  the  executors  of  the  will  of  Isaac  K.  Pierce, 
deceased,  for  the  opinion,  advice  and  direction  of  the  Court. 

14th  and  15th  October  1952.  The  motion  was  heard  by 
Anger  J.  at  Cochrane. 

G.  Evans,  for  the  executors,  applicants. 

8.  A.  Caldbick,  Q.C.,  for  the  widow  in  her  personal  capacity. 

A.  V.  Waters,  Q.C.,  for  the  Official  Guardian. 

15th  October  1952.  Anger  J.  (orally) : — In  this  matter  I am 
asked  for  advice  and  directions:  (1)  as  to  whether  clause  5 of 
the  will  of  the  deceased  constitutes  a declaration  of  a benefi- 
ciary under  which  the  moneys  payable  under  two  policies  of 
life  insurance  are  payable  to  the  trustees  in  trust  for  preferred 
beneficiaries  named  in  the  will;  and  (2)  as  to  whether  a mar- 
riage contract  entered  into  by  the  deceased  prior  to  his  will  is 
valid  and,  if  so,  whether  the  value  of  the  household  goods  and 
furniture  received  by  the  widow  of  the  deceased  in  his  lifetime 
pursuant  to  such  contract  is  to  be  determined  as  of  the  date 
of  transfer  or  as  of  the  date  of  his  death. 

I shall  deal  with  the  second  question  first.  During  the 
argument  it  was  clarified  that  I am  not  really  asked  to  pro- 
nounce upon  the  validity  of  the  marriage  contract,  but  rather 
upon  its  effect,  and  to  declare  the  date  as  of  which  the  property 
transferred  thereunder  is  to  be  valued.  In  my  opinion,  there 
is  no  doubt  that  the  provisions  of  the  marriage  contract  pre- 
vail notwithstanding  the  subsequent  execution  of  a will  by  the 
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intending  husband,  the  deceased.  It  takes  two  to  make  a con- 
tract and  two  to  cancel  or  alter  it,  and  this  cannot  be  done  by 
one  alone,  by  will  or  otherwise. 

The  marriage  contract  in  art.  VI  obligates  the  future  husband, 
as  debtor,  to  pay  to  the  wife  within  twenty  years  after  their 
intended  marriage  $10,000  either  in  cash  or  by  acquiring  house- 
hold furniture  and  moveable  effects  for  their  joint  use  or  real 
estate  or  other  moveable  or  immoveable  property,  and  that 
article  provides  that  the  said  sum  or  any  part  thereof  remaining 
unpaid  shall  be  a claim  against  the  available  assets  of  the  estate 
of  the  future  husband. 

There  is  in  the  material  filed  no  evidence  that  this  sum  of 
$10,000  was  ever  paid  to  the  widow  of  the  deceased  and  she 
has  filed  a claim  accordingly  against  his  estate,  but  is  prepared 
to  allow  thereagainst  the  sum  of  $2,000  for  moveable  effects 
and  household  furniture  and  furnishings  supplied  by  the  deceased 
during  his  lifetime. 

The  widow  is  one  of  the  executors  of  the  estate.  I think 
that  the  other  executors  are  entitled  to  have  the  widow’s  affidavit 
that  she  was  not  paid  the  said  sum  of  $10,000  or  anything  on 
account  thereof  other  than  the  said  moveable  effects,  furniture 
and  furnishings.  Upon  her  filing  such  an  affidavit  an  order  will 
go  that  she  has  a claim  against  the  estate  under  the  marriage 
contract  for  $10,000  less  the  value  of  household  furniture  and 
moveable  effects  acquired  by  the  deceased  for  their  joint  use 
during  his  lifetime,  such  value  to  be  ascertained  as  at  the  date 
of  such  acquisition.  I am  firmly  of  the  opinion  that  the  value 
is  to  be  determined  as  at  that  date,  unaffected  by  any  value  such 
acquisitions  may  previously  have  had  or  may  subsequently  have 
attained.  The  result  of  holding  otherwise  would  obviously  be 
that  it  could  never  be  ascertained  whether  this  debt  of  $10,000 
had  been  discharged. 

The  first  question  raises  a fine  point  of  law.  Section  161(1) 
of  The  Insurance  Act,  R.S.O.  1950,  c.  183,  provides  that,  subject 
to  the  rights  of  beneficiaries  for  value  and  assignees  for  value 
and  to  the  provisions  of  the  Act  relating  to  preferred  benefi- 
ciaries, the  insured  may,  among  other  things,  designate  the 
beneficiary  by  the  contract  or  by  a declaration  and  may  from 
time  to  time  alter  any  designation  and  divert  the  insurance 
money  wholly  or  partly  to  himself  or  his  estate.  Section  164(1) 
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provides  that  where  the  insured,  in  pursuance  of  s.  161,  design 
nates  as  beneficiary  or  beneficiaries  a member  or  members  of 
the  class  of  preferred  beneficiaries,  a trust  is  created  in  favour 
of  the  designated  beneficiary  or  beneficiaries  and  the  insurance 
money  or  such  part  as  has  been  apportioned  to  a preferred 
beneficiary  shall  not,  except  as  otherwise  provided  in  the  Act, 
be  subject  to  the  control  of  the  insured  or  of  his  creditors  or 
form  part  of  the  estate  of  the  insured.  Section  165  provides 
that  notwithstanding  the  designation  of  a preferred  beneficiary 
or  beneficiaries  the  insured  may  subsequently  exercise  the  powers 
conferred  by  s.  161  so  as  to  restrict,  limit,  extend  or  transfer 
the  benefits  of  the  contract  to  any  one  or  more  of  the  class  of 
preferred  beneficiaries  to  the  exclusion  of  any  or  all  others 
of  the  class  or  wholly  or  partly  to  one  or  more  for  life  or  any 
other  term  or  subject  to  any  limitation  or  contingency,  with 
remainder  to  any  other  or  others  of  the  class. 

It  is  thus  seen  that  the  insured  may  designate  beneficiaries 
from  time  to  time  as  he  pleases,  provided  that  he  does  not 
designate  anyone  outside  of  the  class  of  preferred  beneficiaries. 
It  is  well  settled  that  a designation  may  be  accomplished  by 
will.  The  question  arises  whether  a disposition  by  will  must 
be  one  which  is  confined  to  the  insurance  moneys  as  such  rather 
than  one  which  disposes  of  a mixed  fund  that  includes  insur- 
ance moneys,  and  I think  the  question  must  be  answered  in  the 
affirmative. 

In  Macinnes  v.  Macinnes  et  al.,  [1935]  S.C.R.  200,  2 I.L.R. 
14,  [1935]  1 D.L.R.  401,  the  deceased  had  taken  out  policies  of 
insurance  on  his  life,  designating  his  wife  as  beneficiary,  and 
by  his  will  be  declared  that  all  insurance  policies  payable  to 
his  wife  should  be  paid  to  his  executor  in  trust  for  his  wife  and 
mother  upon  the  same  trusts,  terms  and  conditions  as  if  they 
formed  part  of  the  residue  of  his  estate  and  he  left  the  residue 
to  his  executors  in  trust  for  his  wife  and  mother  during  their 
lives,  the  survivor  to  have  the  other’s  share  as  well  as  her  own, 
and  on  the  death  of  the  survivor  the  trust  was  to  terminate 
and  the  remaining  balance  was  to  go  to  the  deceased’s  sister. 
It  was  held  that  the  gift  of  the  remainder  to  the  sister  was  in- 
effective as  going  outside  the  class  of  preferred  beneficiaries, 
but  that  the  alteration  of  beneficiaries  by  the  will  was  not  wholly 
void  and  that  the  insurance  proceeds  should  be  dealt  with  as 
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directed  by  the  will  except  that  the  survivor  of  the  wife  and 
mother  should  take  the  entirety. 

In  Re  Lloyd,  [1941]  O.W.N.  429,  9 I.L.R.  267,  [1942]  1 
D.L.R.  662,  the  deceased  had  taken  out  life  insurance  payable 
to  his  wife  and  by  his  will  he  directed  that  the  proceeds  of  all 
policies  of  insurance  on  his  life  should  be  paid  to  his  executors 
to  be  held  by  them  as  part  of  his  estate  upon  the  trusts  set  out 
in  the  will,  notwithstanding  that  any  policy  or  policies  might  be 
payable  to  a named  beneficiary  or  beneficiaries.  It  was  held 
that  this  provision  was  not  effective  to  divert  the  proceeds  of 
any  of  the  policies  from  the  named  beneficiary  to  the  estate  of 
the  deceased. 

Roach  J.,  in  commenting  on  Macinnes  v.  Macinnes  et  al.^ 
supra,  pointed  out  at  p.  433  that  in  the  last-mentioned  case 
Garrow  J.  had  accentuated  that  the  testator  had  not  attempted 
to  divert  the  insurance  moneys  to  his  estate  and  had  said:  '‘It  is 
as  if  the  testator  had  said  ‘These  moneys  are  not  residue  but 
so  far  as  my  mother  and  sister  are  concerned  they  are  to  be 
administered  as  if  they  were.'  ” Roach  J.  went  on  to  say:  “In 
other  words  those  moneys  were  the  subject  of  a separate  trust 
distinct  from  the  trust  funds  which  might  come  into  the  hands 
of  his  trustee  as  part  of  the  estate.  Middleton  J.A.  in  delivering 
the  judgment  of  the  Court  of  Appeal,  [1934]  O.R.  371  [1  I.L.R. 
236,  [1934]  3 D.L.R.  302],  by  which  effect  was  still  given  to 
the  declaration  although  varying  the  order  of  Garrow  J.,  mokes 
it  plain  that  the  Court  was  giving  effect  to  the  declaration  on 
the  basis  that  the  insurance  money  was  not  part  of  the  estate." 

At  p.  434  Roach  J.  said:  “It  is  fundamental  that  the  Court 

should  always,  where  possible,  give  effect  to  the  intentions  of 
the  testator  as  expressed  in  his  will,  but  where  the  testator  has 
attempted  to  divert  insurance  moneys  from  any  member  of  the 
class  of  preferred  beneficiaries  to  his  estate,  he  is  attempting 
to  do  something  as  to  which  he  is  not  competent  and  effect 
cannot  be  given  thereto." 

It  is  true  that  Roach  J.  remarked  that  making  the  insurance 
proceeds  part  of  the  estate  would  make  them  subject  to  debts, 
but  it  seems  clear  that  this  was  not  the  sole  basis  for  the  decision, 
the  real  basis  being  that  making  the  proceeds  part  of  the  estate 
was  bad. 
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In  Re  McEwan,  [1945]  O.R.  575,  12  I.L.R.  175,  [1945]  4 
D.L.R.  207,  the  deceased,  who  was  a married  man,  had  taken 
out  a policy  of  insurance  on  his  life  payable  to  a friend.  Subse- 
quently he  divorced  his  wife  and  married  that  friend.  He  later 
signed  a declaration  making  the  insurance  proceeds  payable  to 
his  estate.  Then  he  made  a will  directing  that  his  executor 
should  divide  the  insurance  proceeds  in  the  proportion  of  80 
per  cent,  to  his  children,  10  per  cent,  to  his  former  wife,  and 
10  per  cent,  to  his  second  wife.  It  was  held  that  the  second 
wife  upon  marriage  became  a preferred  beneficiary,  that  the 
declaration  in  his  lifetime  making  insurance  proceeds  payable 
to  his  estate  was  ineffective,  and  that  the  clause  in  the  will 
was  a valid  declaration  in  favour  of  the  children  but  was  not 
valid  in  so  far  as  it  purported  to  give  the  divorced  wife  10  per 
cent.,  since  she  was  only  an  ordinary  beneficiary,  so  that  the 
second  wife  took  20  per  cent,  instead  of  10  per  cent. 

These  cases  fully  demonstrate  that  the  validity  of  a dis- 
position by  will,  altering  preferred  beneficiaries  of  insurance, 
depends  on  the  disposition  being  one  of  the  insurance  proceeds 
alone,  and  that  directions  in  a will  making  the  insurance  pro- 
ceeds part  of  the  testator’s  estate  are  ineffective. 

In  the  case  before  me,  two  policies  of  life  insurance,  being 
policy  no.  355640  in  the  Mutual  Life  Assurance  Company  of 
Canada,  and  policy  no.  DC80307C3  in  the  Metropolitan  Life 
Insurance  Company,  were  payable  to  the  testator’s  wife,  Irene 
Carswell  Pierce.  By  his  will,  the  testator  made  certain  gifts 
in  specie  and  gave  certain  legacies,  and  then  by  clause  5 pro- 
vided as  follows:  “I  give  and  appoint  all  my  estate  of  whatso- 

ever nature  and  kind  and  wheresoever  situate  not  hereinbefore 
otherwise  disposed  of,  including  all  property  over  which  I have 
a power  of  appointment  and  all  moneys  payable  upon  all  policies 
of  insurance  upon  my  life,  to  my  trustees  upon  the  following 
trusts,  namely”,  and  he  proceeded  to  direct  his  trustees  to  sell, 
call  in  and  convert  into  money  so  much  of  his  estate  as  did  not 
consist  of  money,  to  pay  (but  not  out  of  insurance  moneys  im- 
pressed with  a trust  for  preferred  beneficiaries)  debts,  funeral 
and  testamentary  expenses,  legacies  and  succession  duties,  and 
to  invest  the  residue.  He  directed  his  trustees  to  use  the  income 
for  the  maintenance  of  his  wife  and  children  and,  on  the  death 
of  the  wife,  to  divide  the  residue  into  as  many  shares  as  there 
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might  be  children  surviving  her  or  predeceasing  her  leaving 
issue,  there  being  certain  divesting  provisions  in  certain  con- 
tingencies, and  there  being  also  a provision  that,  if  all  of  the 
children  should  die  without  issue  in  the  lifetime  of  the  widow, 
she  was  to  have  the  entire  income  during  widowhood,  the  residue 
of  his  estate  to  be  disposed  of  as  if  she  had  predeceased  the 
testator  and  he  had  died  intestate  without  issue.  Therefore,  in 
that  event,  the  next-of-kin  would  inherit  the  estate,  including 
the  insurance  proceeds. 

It  is  thus  seen  that,  by  clause  5,  the  testator  attempted  to 
intermingle  insurance  moneys  with  the  residue  of  his  estate 
remaining  after  the  gifts  in  specie  and  the  legacies,  thus  creating 
a mixed  fund,  and  he  disposed  of  that  mixed  fund.  I cannot 
distinguish  this  case  in  principle  from  Re  Lloyd,  supra.  I think 
that  the  deceased  attempted  to  make  the  insurance  moneys  that 
were  payable  to  the  widow  part  of  his  estate  and  that  such  an 
attempt  is  ineffective.  I think  that  it  is  immaterial  that  he 
gave  the  mixed  fund  to  persons  who  are  members  of  the  class 
of  preferred  beneficiaries. 

It  was  contended  that  by  para,  b of  clause  5 the  testator 
made  the  debts,  expenses  and  duties  payable  out  of  that  portion 
of  his  estate  which  did  not  comprise  insurance  moneys  that  were 
subject  to  a trust  for  preferred  beneficiaries,  and  that  he  thereby 
created  two  funds,  one  of  which  consisted  of  insurance  moneys. 
That  contention  would,  I think,  be  sound  if  he  had  then  pro- 
ceeded to  dispose  of  the  two  funds  separately,  even  though  in 
the  same  manner,  as  in  Macinnes  v.  Macinnes  et  al.,  supra,  but 
he  did  not  do  so.  By  para,  c he  immediately  intermingled  with 
the  insurance  moneys  the  portion  of  his  other  funds  remaining 
after  payment  of  the  debts,  expenses  and  duties,  and  proceeded 
to  dispose  of  the  mixed  fund.  Were  it  not  for  the  fact  that  the 
insurance  proceeds  thus  became  part  of  his  estate,  the  provision 
in  respect  of  intestacy  could  be  disregarded  and  the  widow,  if 
she  survived  her  children  and  their  issue,  could  take  the  entirety, 
but  that  possibility  is  of  no  help  in  face  of  the  creation  of  the 
mixed  fund. 

I think  that  the  provisions  of  The  Insurance  Act  that  I have 
referred  to  make  it  clear  that,  once  an  insured  has  by  his  con- 
tract created  a trust  in  favour  of  the  designated  preferred  benefi- 
ciaries, he  cannot  thereafter  alter  the  designation  except  strictly 


834 


Ontario  Reports. 


[1952] 


within  the  statutory  authority,  which  limits  the  power  to  dealing 
with  the  insurance  moneys  expressly  as  such  in  any  of  the  desig- 
nated manners.  I think  it  is  unauthorized  and  fatal  to  inter- 
mingle insurance  moneys  with  other  parts  of  the  testator’s 
estate.  Consequently  I hold  that  the  provisions  of  the  will  of 
the  deceased  are  ineffective  to  alter  the  designation  in  the  said 
two  policies  which  make  the  proceeds  payable  to  the  widow. 
There  will  be  an  order  accordingly. 

The  issues  in  this  motion  required  the  direction  of  the  Court 
and  therefore  the  costs  of  all  parties  will  be  payable  out  of  the 
estate,  those  of  the  executors  to  be  taxed  as  between  solicitor 

and  client.  Judgment  accordingly. 

Solicitors  for  the  executors:  Evans  & Evans ^ Timmins. 

Solicitor  for  the  widow:  S.  A.  Caldbick,  Timmins. 
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[BARLOW  J.] 

Kerr  v.  Ruttle  and  Cruickshank. 

Executions  — Effect  of  Execution  against  Lands  — Lands  Subject  to 
Equitable  Mortgage  — The  Execution  Act,  R.S.O.  1950,  c.  120,  ss.  31, 
32,  34. 

It  is  clear  from  ss.  31,  32  and  34  of  The  Execution  Act  that  a writ  of 
execution  attaches  only  to  the  interest  of  the  execution  debtor  in  lands, 
and  where  an  execution  debtor  is  the  registered  owner  of  lands  that 
are  subject  to  an  equitable  mortgage  at  the  time  the  execution  is 
placed  in  the  sheriff’s  hands  the  execution  will  attach  only  to  the 
equity  in  the  land  remaining  after  the  claim  of  the  equitable  mort- 
gagee. The  fact  that  the  equitable  mortgagee,  after  the  filing  of  the 
execution,  takes  a conveyance  of  the  property  from  the  execution 
debtor  does  not  give  the  execution  creditor  a right  to  claim  against 
any  interest  acquired  by  the  equitable  mortgagee  under  the  mortgage. 
Jellett  V.  Wilkie  et  al.  (1896),  26  S.C.R.  282,  referred  to. 

Mortgages  — Equitable  Mortgages  — Constitution  by  Deposit  of  Deed  — 
Effect  as  against  Execution  Creditor  — Subsequent  Recovery  of 
Judgment  by  Mortgagee. 

A borrowed  money  from  B for  the  purpose  of  purchasing  land,  promising 
to  give  B a mortgage  on  the  lands  as  security.  The  money  was 
actually  paid  to  A,  and  the  time  of  repayment  and  the  rate  of  interest 
were  agreed  upon.  No  formal  mortgage  was  ever  executed,  but  A, 
after  he  received  his  deed,  took  it  to  B’s  solicitor  and  left  it  with  him. 
Held,  this  transaction  constituted  a good  equitable  mortgage,  and  B 
acquired  all  the  rights  of  an  equitable  mortgagee.  Russel  v.  Russel 
(1783),  1 Bro.  C.C.  269;  Burgess  v.  Moxon  (1856),  2 Jur.  N.S.  1059; 
Zimmerman  v.  Sproat  (1912),  26  O.L.R.  448,  applied.  In  particular, 
B’s  claim  had  priority  over  that  of  an  execution  creditor  of  A,  whose 
execution  was  not  lodged  with  the  sheriff  until  after  the  creation  of 
the  equitable  mortgage.  The  fact  that  B later  obtained  a judgment 
against  A for  the  debt  did  not  affect  his  rights  under  the  mortgage, 
nor  did  the  further  fact  that  B,  still  later,  accepted  a conveyance  of 
the  land  from  A give  the  execution  creditor  any  greater  rights  as 
against  the  land,  since  the  execution  never  attached  to  anything  more 
than  A’s  interest  in  the  land. 

Trial  of  an  issue. 

19th  and  22nd  September  1952.  The  issue  was  tried  by 
Barlow  J.  without  a jury  at  Sarnia. 

R.  D.  Steele,  Q.C.,  for  the  plaintiff. 

M.  E.  MandersoUj  for  the  defendant  Ruttle. 

D.  V.  Hamhling,  for  the  defendant  Cruickshank. 

20th  October  1952.  Barlow  J.: — The  plaintiff  is  the  holder 
of  a writ  of  execution  issued  on  a judgment  obtained  by  the 
plaintiff  against  one  Stewart  William  Brown.  The  defendant 
Ruttle  is  the  registered  owner,  by  virtue  of  a deed  from  Stewart 
William  Brown,  of  certain  lands  to  which  the  plaintiff  claims 
his  writ  of  execution  attaches.  The  defendant  Cruickshank  is 
the  purchaser  of  the  said  lands  by  virtue  of  an  agreement  for 
sale  and  purchase  entered  into  between  himself  and  the  defend- 
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ant  Ruttle  as  vendor.  The  sale  by  Ruttle  to  Cruickshank  was 
about  to  be  closed,  in  fact  the  purchase-money  of  $2,775  had 
been  paid  to  Ruttle ’s  solicitor,  when  it  was  discovered  that  the 
plaintiff  Kerr  held  the  above  writ  of  execution,  and  the  solicitor 
for  the  defendant  Ruttle  now  holds  the  purchase-money  in 
escrow. 

Following  the  discovery  of  the  writ  of  execution  held  by 
the  plaintiff,  an  application  was  made  by  the  defendant  Ruttle 
under  The  Vendors  and  Purchasers  Act,  R.S.O.  1950,  c.  407,  to 
determine  the  rights  of  the  parties.  When  this  application  came 
on  before  Kelly  J.  on  the  28th  June  1952,  he  directed  an  issue 
to  be  tried,  which  issue  by  the  order  of  Kelly  J.  requires  the 
Court  to  determine  whether  the  plaintiff,  claiming  by  way  of 
a writ  of  execution  in  a suit  by  the  plaintiff  against  one  Stewart 
William  Brown,  which  writ  of  execution  was  filed  with  the 
Sheriff  of  the  County  of  Lambton  on  the  20th  October  1950,  in 
which  county  is  situate  the  land  in  question,  owned,  at  the  time 
of  filing  the  writ  of  execution,  by  the  said  Stewart  William 
Brown,  takes  priority  over  the  defendant  Ruttle  claiming  as  an 
equitable  mortgagee  of  the  said  lands. 

The  facts  are  of  importance  in  determining  the  question  in 
issue. 

On  or  about  the  18th  May  1949  Stewart  William  Brown 
borrowed  from  the  defendant  Ruttle  the  sum  of  $2,000  for  the 
purpose  of  purchasing  certain  land  in  the  county  of  Lambton 
and  erecting  a butcher-shop  thereon,  promising  to  give  the  de- 
fendant Ruttle  a mortgage  on  the  said  lands  as  security.  Some 
few  days  later  the  said  Brown,  having  obtained  the  duplicate 
registered  deed  of  the  said  property,  then  registered  in  the 
names  of  himself  and  his  wife,  took  the  deed  to  the  solicitor  for 
the  defendant  Ruttle,  stating  that  he  had  promised  to  give  the 
said  Ruttle  a mortgage.  No  mortgage  was  ever  drawn  or 
executed. 

It  is  clear  to  me  from  the  evidence  that  Brown  received 
the  sum  of  $2,000,  that  he  agreed  to  pay  the  same  in  one  year 
with  interest  at  6 per  cent.,  and  that  he  agreed  to  give  the  de- 
fendant Ruttle  a mortgage  as  security  for  the  loan,  and  that 
he  deposited  the  deed  with  the  solicitor  for  the  defendant  Ruttle. 
I find  that  this  constitutes  a good  equitable  mortgage:  Russel 
V.  Russel  (1783),  1 Bro.  C.C.  269,  28  E.R.  1121;  Burgess  v.  Moxon 
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(1856),  2 Jur.  N.S.  1059;  Zimmerman  v.  Sproat  (1912),  26 
O.L.R.  448,  5 D.L.R.  452;  and  Falconbridge,  Law  of  Mortgages, 
3rd  ed.  1942,  p.  75. 

On  the  13th  June  1950  the  plaintiff  obtained  judgment 
against  the  said  Stewart  William  Brown  for  $1,223.10  and  costs. 
Subsequently,  on  the  20th  October  1950,  a writ  of  execution 
was  filed  in  the  office  of  the  Sheriff  of  the  County  of  Lambton. 

If  this  had  been  the  end  of  the  steps  taken  by  the  parties, 
undoubtedly  the  equitable  mortgage  held  by  Ruttle  would  take 
priority,  to  the  amount  thereof,  over  the  writ  of  execution  held 
by  the  plaintiff. 

It  is  contended  by  counsel  for  the  defendant  Ruttle  that 
notwithstanding  the  subsequent  dealings  with  the  property,  the 
rights  as  between  the  plaintiff  and  the  defendant  Ruttle  should 
be  determined  as  of  the  time  of  the  filing  of  the  writ  of  execution 
by  the  plaintiff.  I shall  deal  with  this  matter  later. 

The  following  steps  were  taken  by  the  defendant  Ruttle: 

The  defendant  Ruttle,  not  having  received  payment  from 
Brown,  on  1st  September  1950  issued  a writ  of  summons  against 
Brown  and  his  wife,  which  writ  was  endorsed  as  follows: 

“The  Plaintiff’s  claim  is  for  the  sum  of  $2,160.00. 


“The  following  are  the  Particulars: 

19th  May,  1949,  by  cash  loaned  $2,000.00 

Interest  from  May  19th,  1949  to  August  19th, 

1950  at  6%  per  annum  150.00 

Preparing  mortgage  from  Defendants  to 

John  A.  Ruttle  and  attendances  10.00.” 


No  appearance  having  been  entered  to  this  action,  default 
judgment  was  signed  by  the  defendant  Ruttle  on  the  15th 
November  1950,  for  $2,160.00  and  $65.95  for  costs.  Upon  this 
judgment  the  defendant  Ruttle  issued  a writ  of  execution  and 
filed  the  same  with  the  Sheriff  of  the  County  of  Lambton  on 
the  19th  December  1950. 

It  is  contended  by  counsel  for  the  plaintiff  that  the  taking 
of  this  judgment  operates  as  an  estoppel  and  prevents  the  de- 
fendant Ruttle  from  now  asserting  any  rights  under  his  equi- 
table mortgage.  I cannot  agree  with  him.  The  law  appears 
to  me  to  be  well  settled  that  a mortgagee  may  sue  for  his  debt 
and  notwithstanding  such  suit  may  later  take  action  to  enforce 
his  security:  see  23  Halsbury,  2nd  ed.  1936,  p.  522,  para.  773, 
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as  follows:  . and  a judgment  on  a debt  secured  by 

equitable  mortgage  does  not  deprive  that  mortgage  of  its  priority, 
notwithstanding  that  the  judgment  operates  as  a charge  on  the 
land.” 

In  December  1951,  or  early  in  January  1952,  the  sheriff  of 
Lambton  upon  instructions  from  Ruttle’s  solicitor  investigated 
the  land  owned  by  Brown  and  upon  which  Ruttle  claimed  to 
hold  an  equitable  mortgage,  and  in  January  1952,  under  Ruttle’s 
writ  of  execution  he  advertised  the  land  for  sale.  On  the  31st 
January  1952  Ruttle’s  solicitor  withdrew  this  writ  of  execution 
from  the  sheriff’s  office  and  instructed  the  sheriff  to  discontinue 
the  advertising. 

By  a deed  dated  the  21st  September  1950,  and  apparently 
executed  on  the  31st  January  1952,  Brown  and  his  wife  conveyi^d 
the  property  in  question  to  the  defendant  Ruttle  in  consideration 
of  $1.  This  deed  was  registered  on  the  1st  February  1952. 

On  the  18th  March  1952  the  defendant  Ruttle  listed  the 
property  in  question  for  sale  with  a real  estate  agent  in  Sarnia, 
at  a sale  price  of  $3,300. 

On  the  7th  April  1952  the  defendant  Ruttle  ^entered  into 
a binding  contract  of  purchase  and  sale  to  sell  the  property  in 
question  to  the  defendant  Cruickshank  and  to  give  him  an 
absolute  title  free  from  encumbrance.  The  purchaser,  the  de- 
fendant Cruickshank,  having  discovered  the  writ  of  execution 
filed  by  the  plaintiff,  requested  that  the  same  be  removed. 
There  then  followed  the  application  under  The  Vendors  and 
Purchasers  Act,  in  connection  with  which  this  issue  was  directed 
as  set  out  above. 

The  writ  of  execution  placed  in  the  hands  of  the  Sheriff  of 
the  County  of  Lambton  on  the  20th  October  1950  by  the  plain- 
tiff Kerr  attached  only  to  the  equity  of  Brown  in  the  property 
in  question  remaining  after  the  claim  by  way  of  equitable  mort- 
gage held  by  the  defendant  Ruttle.  In  other  words,  the  equi- 
table mortgage  held  by  the  defendant  Ruttle  took  priority  over 
the  writ  of  execution.  This  position  as  between  the  equitable 
mortgagee  Ruttle  and  the  writ  of  execution  held  by  Kerr  con- 
tinues down  to  the  present  time.  The  fact  that  the  mortgagee 
Ruttle  took  a conveyance  of  the  property  does  not  give  to  the 
execution  creditor,  the  plaintiff  Kerr,  the  right  to  claim  by 
virtue  of  his  writ  of  execution  against  any  interest  which  the 
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defendant  Ruttle  acquired  in  the  said  lands  by  virtue  of  his 
mortgage:  see  The  Execution  Act,  R.S.O.  1950,  c.  120,  ss.  31 
and  32. 

It  is  clear  from  s.  31(1)  that  the  writ  of  execution  only 
attaches  on  “the  interest  of  the  mortgagor  in  any  mortgaged 
lands  and  tenements”. 

The  effect  of  s.  32  is  that  the  writ  of  execution  only 
attaches  to  “all  the  interest  of  the  mortgagor  therein  at  the 
time  the  execution  was  placed  in  the  hands  of  the  sheriff”  as 
well  as  subsequently. 

Section  34  is  directly  applicable  to  the  position  at  the  present 
time  and  makes  it  clear  that  it  is  only  the  interest  in  the  land 
over  and  above  what  is  sufficient  to  satisfy  the  equitable  mort- 
gage to  which  the  plaintiff’s  writ  of  execution  attaches.  For 
reference  see  Jellett  v.  Wilkie  et  dl.  (1896),  26  S.C.R.  282. 

I therefore  find  that  the  amount  of  the  equitable  mortgage 
held  by  the  defendant  Ruttle  takes  priority  over  the  writ  of 
execution  held  by  the  plaintiff  Kerr.  The  costs  of  the  issue 
and  of  the  application  should  be  paid  by  the  plaintiff  to  the 
defendants. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Perkins  d Ward^  Chatham. 

Solicitors  for  the  defendant  Ruttle:  Weir  d Manderson, 
Dresden. 

Solicitors  for  the  defendant  Cruickshank:  Cowan,  Millman  d 
Hamhling,  Sarnia. 


[COURT  OF  APPEAL.] 

The  University  Club  of  Toronto  v.  The  City  of  Toronto* 

Taxation — Municipal  Business  Assessment — Necessity  for  Carrying  on 
of  Business  as  Foundation  for  Assessment — Social  or  Members’  Club 
— The  Assessment  Acty  R.S.O.  1950,  c.  24,  ss.  6(1),  (2),  123. 

Nothing  in  the  amendments  made  since  1904  to  what  is  now  s.  6 of  The 
Assessment  Act  has  changed  the  character  of  the  assessment  called 
therein  a “business  assessment”  as  being  (1)  an  assessment  irrespec- 
tive of  the  assessment  of  land  authorized  under  the  Act,  and’ (2)  an 
assessment  of  persons  occupying  or  using  land  for  the  purpose  of  or 
in  connection  with  a business.  It  is  therefore  an  essential  foundation 
for  any  assessment  under  the  section  that  the  person  assessed  should 
be  carrying  on  a business,  and  a members’  club  that  provides  the 
usual  facilities  for  members  but  does  not  in  any  sense  carry  on  any 
business  is  not  liable  for  business  assessment,  even  if  meals  are  fur- 
nished to  members  and  guests.  The  words  “business  assessment”  in 
subs.  2 of  s.  6 must  have  the  same  meaning  as  they  have  in  subs.  1. 
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The  City  of  London  v.  London  Club  Limited,  [1952]  O.R.  177,  followed; 
The  City  of  Toronto  v.  Ontario  Jockey  Club,  [1934]  S.C.R.  223,  con- 
sidered. 

An  appeal  by  the  defendant  from  a judgment  of  Schroeder 
J.,  declaring  that  the  plaintiff  was  not  liable  for  business  assess- 
ment. 

20th  and  21st  October  1952.  The  appeal  was  heard  by  Pickup 

C.  J.O.  and  Henderson  and  Roach  JJ.A. 

A.  P,  G.  Joy,  for  the  defendant,  appellant:  There  is  no  dis- 
pute as  to  the  facts,  and  the  only  issue  is  whether  or  not  the 
plaintiff  is  assessable  under  s.  6(2)  of  The  Assessment  Act,  R.S.O. 
1950,  c.  24.  The  words  “or  other  club”  in  the  subsection  must 
include  such  a club  as  the  plaintiff’s,  and  should  not  be  restricted 
to  clubs  carrying  on  business  or  clubs  ejusdem  generis  with 
proprietory  clubs.  The  decision  in  The  City  of  London  v.  London 
Club  Limited,  [1952]  O.R.  177,  [1952]  2 D.L.R.  178,  should 
not  be  followed  because  relevant  arguments  and  authorities  were 
not  brought  to  the  attention  of  the  Court  in  that  case. 

It  is  implicit  from  the  reasons  for  judgment  in  The  City  of 
Toronto  v.  Ontario  Jockey  Club,  [1934]  S.C.R.  223,  [1934]  2 

D. L.R.  254,  that  the  Court  thought  that  s.  6(2)  applied  to  clubs 
other  than  those  engaged  in  business.  The  Court  could  hardly 
have  held,  as  it  did,  that  subs.  l(m)  of  s.  6 applied  to  clubs  en- 
gaged in  business,  whether  or  not  meals  were  furnished,  if  it  had 
considered  that  subs.  2 was  a specific  enactment  dealing  with  the 
same  clubs  and  making  them  liable  only  if  meals  were 
furnished.  In  this  same  connection  I refer  to  The  Minto 
Skating  Club  v.  The  City  of  Ottawa  (1938),  an  unreported  deci- 
sion of  the  Court  of  Appeal  that  was  not  referred  to  in  the 
London  Club  case. 

The  history  of  the  legislation  respecting  business  assessment 
of  clubs  is  useful  as  showing  the  meaning  of  s.  6(2).  At  the 
time  of  the  decision  in  The  Rideau  Club  v.  The  City  of  Ottawa 
(1908),  15  O.L.R.  118,  the  legislation  was  to  be  found  in  s.  10 
of  The  Assessment  Act,  1904  (Ont.),  c.  23.  This  was  amended 
to  its  present  form  by  1910,  c.  88,  s.  4(1),  and  this  form  has 
been  retained  through  R.S.O.  1914,  c.  195,  s.  10(2),  R.S.O.  1927, 
c.  238,  s.  9(2)  and  R.S.O.  1937,  c.  272,  s.  8(2).  The  1910  amend- 
ment must  have  been  intended  to  change  the  law  as  decided  in 
the  Rideau  Club  case;  otherwise  it  was  pointless  and  tended  only 
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to  obscure  what  was  previously  clear  and  explicit.  A change 
in  meaning  is  to  be  presumed  from  a change  in  language:  D.  R, 
Fraser  and  Company,  Limited  v.  Minister  of  National  Revenue, 
[1949]  A.C.  24  at  33-4,  [1948]  4 D.L.R.  776,  [1948]  2 W.W.R. 
1119;  Craies  on  Statute  Law,  5th  ed.  1952,  p.  87. 

The  dropping  of  all  references  to  “carrying  on  business”  and 
to  “sale”  (of  meals,  etc.)  in  the  new  subsection  enacted  in  1910 
indicates  an  intention  to  widen  the  scope  of  the  enactment,  and 
the  omission  of  “sale”  is  particularly  important,  because  it  could 
only  be  required  if  the  enactment  was  intended  to  include  clubs 
that  did  not  carry  on  business,  e.g.,  members’  clubs  such  as  the 
plaintiff,  which  do  not  “sell”  meals  to  members:  4 Halsbury, 
2nd  ed.  1932,  p.  508,  para.  942. 

Although  s.  6 refers  generally  to  “business  assessment”  this 
does  not  indicate  the  scope  of  the  provisions,  but  merely  the  type 
of  assessment  for  which  clubs,  however  defined,  are  to  be  liable. 
Also,  the  expression  “assessment  of  business”  in  s.  123  is  merely 
another  way  of  referring  to  the  assessment  provided  for  in  s.  6, 
and,  in  view  of  the  scope  of  s.  123,  cannot  be  taken  to  indicate 
who  is  to  be  liable  for  it.  The  meaning  of  s.  6(2)  cannot  be 
limited  by  reference  to  s.  123  for  the  following  reasons:  (1)  the 
words  that  must  be  implied  to  limit  the  meaning  of  s.  6(2),  viz., 
“carrying  on  business”,  are  the  very  words  that  the  Legislature 
omitted  in  1910,  presumably  with  some  intention  and  motive; 
(2)  if  the  meaning  of  s.  6(2)  is  clear,  as  I submit  it  is,  other 
parts  of  the  statute  should  not  be  introduced  to  limit  its  efficacy: 
Craies,  op.  cit.,  p.  93. 

The  words  “or  other  club”  should  not  be  construed  as  ejusdem 
generis  with  the  word  “proprietory”.  The  ejusdem  generis  rule 
is  stated  in  Clifford  v.  Arundell  (1860) , 1 DeG.  F.  & J.  307  at  311, 
45  E.R.  378,  and  Ferguson  et  al.  v.  Maclean  et  al.,  [1930]  S.C.R. 
630  at  652,  [1931]  1 D.L.R.  61.  Before  the  rule  can  be  applied 
it  must  be  possible  to  find  a genus:  Stoomvart  Maatschappy 
Sophie  H.  v.  Merchants'  Marine  Insurance  Co.,  Lim.  (1920),  89 
L.J.K.B.  834.  No  genus  can  be  constructed  out  of  a single  in- 
gredient and  there  must  be  an  enumeration  of  species:  ibid. 
Here,  the  genus  cannot  be  restricted  to  proprietory  clubs  because 
in  that  case  the  whole  genus  has  been  exhausted  by  the  particular 
words;  the  general  words,  to  have  any  meaning,  must  apply  to 
something  other  than  proprietory  clubs:  Re  Gravestock  and 
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Parkin,  [1944]  O.R.  49  at  54-5,  [1944]  1 D.L.R.  417.  If  s.  6(2) 
is  construed  as  I now  suggest,  the  words  “proprietory  or”  are 
not  surplusage. 

Grammatically,  the  word  “every”  in  the  phrase  “every  pro- 
prietory or  other  club  in  which  meals  are  furnished”  modifies 
the  whole  phrase,  which  is  merely  an  elliptical  way  of  expressing 
the  idea:  “every  proprietory  club  or  every  other  club  in  which 
meals  are  furnished”:  Knight  Sugar  Company,  Ltd.  v.  The 
Alberta  Railway  d Irrigation  Company,  [1938]  1 All  E.R.  266, 
[1938]  1 D.L.R.  321  at  323,  [1938]  1 W.W.R.  234.  This  con- 
struction not  only  excludes  the  application  of  the  ejusdem  generis 
rule  but  also  allows  every  word  to  be  given  due  meaning,  and 
accordingly  it  is  the  construction  that  should  be  adopted:  Craies, 
op.  cit.,  pp.  98-100. 

H.  E.  Manning,  Q.C.  {B.  F.  Reid,  with  him),  for  the  plaintiff, 
respondent:  The  words  “other  club”  in  s.  6(2)  should  be  con- 

strued as  ejusdem  generis  with  “proprietory”;  otherwise  the 
words  “proprietory  or  other”  have  no  meaning  and  should  have 
been  omitted  entirely:  The  City  of  London  v.  London  Club 
Limited,  [1952]  O.R.  177  at  186,  [1952]  2 D.L.R.  178.  The  words 
“other  club”  should  not  be  read  apart  from  the  context,  but 
should  be  qualified  by  the  context:  Stag  Line,  Limited  v.  Foscolo, 
Mango  and  Company,  Limited  et  al.,  [1932]  A.C.  328. 

The  key  to  assessment  under  s.  6 is  found  in  subs.  1,  where 
it  is  referred  to  as  an  assessment  in  respect  of  the  occupation 
of  land  for  the  purposes  of  or  in  connection  with  “any  business 
mentioned  or  described  in  this  section”,  not  merely  “this  sub- 
section”. I refer  also  to  subss.  3 and  12  of  s.  6.  The  whole  of 
subs.  2 should  be  interpreted  in  conjunction  with  the  other  sub- 
sections, all  of  which  deal  with  businesses  carried  on  for  profit, 
according  to  the  noscitur  a sociis  rule.  We  do  not  conduct  a busi- 
ness within  the  meaning  of  The  Assessment  Act  and  of  s.  6 in 
particular:  Inland  Revenue  Commissioners  v.  Eccentric  Club, 
Limited,  [1924]  1 K.B.  390  at  421;  Smith  v.  Anderson  (1880),  15 
Gh.  D.  247  at  258;  Shaw  et  al.  v.  McNay  et  al.,  [1939]  O.R.  368, 
[1939]  3 D.L.R.  656;  the  London  Club  case,  supra,  at  pp.  185, 190. 

The  appellant  is  governed  by  s.  123.  Where  a by-law  is  passed, 
as  in  this  case,  under  the  optional  procedure  permitted  by  subs. 

1 of  that  section  all  that  a municipality  can  do  is  to  enact  a 
by-law  “for  taking  the  assessment  of  business”.  The  same  words 
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are  used  in  subss.  4 and  5 of  s.  123.  That  means  that  no  one  can 
be  subject  to  such  a by-law  who  does  not  carry  on  a business, 
quite  apart  from  the  construction  of  s.  6 (2) . 

The  addition  of  the  words  “proprietory  or  other”  in  s.  6(2), 
made  by  the  1910  amendment,  restricted  the  wide  meaning  that 
might  formerly  have  been  given  to  the  word  “club”,  and  The 
Rideau  Club  v.  The  City  of  Ottawa  (1908),  15  O.L.R.  118,  is 
applicable  a fortiori  since  the  amendment.  As  to  the  meaning  of 
“proprietory  club”  I refer  to  4 Halsbury,  2nd  ed.  1932,  pp.  483-4. 

It  is  not  a sufficient  answer  to  say  that  unless  the  words  “or 
other”  in  s.  6(2)  include  every  kind  of  club  the  subsection  is 
superfluous,  since  every  proprietory  club  carries  on  a business 
and  would  be  assessable  without  it.  Subsection  2 does  not  make 
every  club  assessable;  it  applies  not  merely  to  clubs  in  which 
meals  are  served,  but  to  those  in  which  meals  are  served  “whether 
to  members  or  others”.  The  decisive  word  is  “whether”.  The 
phrase  is  not  “either  to  members  or  others”.  So  interpreted 
the  words  are  consistent  with  the  idea  of  assessing  only  where 
business  is  in  fact  carried  on,  even  if  it  is  not  the  principal 
activity.  Having  regard  to  the  limiting  words  in  subs.  3 of  s.  6, 
which  invite  attention  to  the  primary  activity  of  the  occupant 
as  the  decisive  factor  in  determining  whether  or  not  there  is 
liability  to  business  assessment,  the  words  “whether  to  members 
or  others”  render  the  subsection  no  longer  superfluous. 

A.  P.  G.  Joy,  in  reply:  Section  123  is  a special  section 

providing  for  making  the  assessment  and  levying  the  tax  in 
the  same  year,  and  does  not  create  the  tax  or  liability.  The 
words  “assessment  of  business”  merely  indicate  the  type  of 
assessment  referred  to,  whether  or  not  a business  is  actually 
carried  on. 

The  noscitur  a sociis  rule  is  the  same  as  the  ejusdem  generis 
rule:  Craies,  oy,  cit.,  p.  168;  the  London  Club  case,  supra,  at 

p.  185. 

Cur.  adv.  vult. 

5th  November  1952.  The  judgment  of  the  Court  was  de- 
livered by 

Pickup  C.J.O. : — This  is  an  appeal  from  the  judgment  of 
Schroeder  J.,  dated  15th  April  1952,  in  an  action  tried  at 
Toronto,  without  a jury. 
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The  action  was  tried  upon  an  agreed  statement  of  facts, 
which  may  be  shortly  summarized  as  follows:  the  plaintiff 
club  owns  premises  situate  on  University  Avenue,  in  the  city 
of  Toronto,  where  it  carries  on  the  activities  of  a members’ 
club,  in  which  regular  meals  are  furnished  to  members  and 
others,  who  are  also  furnished  with  bedrooms,  sitting-rooms, 
card-rooms,  billiard-rooms  and  a bar  for  the  serving  of  alco- 
holic beverages.  No  person  may  make  use  of  the  facilities 
of  the  club  unless  he  is  a member  or  the  guest  of  a member  or 
the  wife  of  a member,  and  in  every  case  the  member  is  respon- 
sible for  the  conduct  and  charges  incurred  in  respect  of  the 
guest. 

The  plaintiff  was  assessed  in  the  year  1950  for  what  is 
referred  to  in  The  Assessment  Act,  R.S.O.  1950,  c.  24,  as  “busi- 
ness assessment”.  This  assessment  is  in  addition  to  land  assess- 
ment. Business  assessment  is  authorized  by  s.  6 of  The  Assess- 
ment Act.  The  plaintiff  claims  that  it  is  not  assessable  for 
business  assessment  under  that  section,  and  the  trial  judge  has 
so  held. 

It  is  conceded  by  counsel  for  the  appellant  that  the  case 
at  bar  is  not  distinguishable  from  the  decision  of  this  Court 
(differently  constituted)  in  the  case  of  The  City  of  London  v. 
London  Club  Limited,  [1952]  O.R.  177,  [1952]  2 D.L.R.  178, 
but  counsel  for  the  appellant  argues  that  this  Court  is  not 
bound  by,  or  should  not  follow,  the  decision  in  the  London  Club 
case.  He  puts  this  on  two  grounds : first,  that  this  Court  should 
not  follow  the  London  Club  case  because  the  decision  in  that 
case  is  inconsistent  with  the  decision  of  the  Supreme  Court  of 
Canada  in  the  case  of  The  City  of  Toronto  v.  Ontario  Jockey 
Club,  [1934]  S.C.R.  223,  [1934]  2 D.L.R.  254;  secondly,  he  says 
that  this  Court  should  not  follow  the  London  Club  case  because 
the  decision  in  that  case  was  given  per  mcuriam. 

I need  not  consider  this  second  ground  because,  with  the 
additional  cases  cited  before  this  Court  which,  it  is  said,  were 
not  cited  before  the  Court  in  the  London  Club  case,  I am  of  the 
opinion  that  the  decision  in  the  London  Club  case  was  right. 
It  is  argued,  however,  that  if  this  Court  were  to  follow  the 
London  Club  case,  it  would  be  refusing  to  follow  the  decision 
of  the  Supreme  Court  of  Canada  in  the  Ontario  Jockey  Club 
case.  In  the  Ontario  Jockey  Club  case  the  assessment  was 
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based  upon  what  is  now  one  of  the  subdivisions  of  subs.  1 of  s.  6, 
and  the  Court  did  say  that  what  is  now  subs.  2 of  s.  6 did  not 
exclude  all  clubs  from  the  operation  of  subs.  1,  but  I do  not 
read  the  decision  in  the  Ontario  Jockey  Club  case  as  holding 
that  a club  which  does  not  carry  on  any  business  is  assessable 
under  subs.  2. 

Section  6(1)  reads  as  follows: 

‘‘Irrespective  of  any  assessment  of  land  under  this  Act,  every 
person  occupying  or  using  land  for  the  purpose  of,  or  in  con- 
nection with,  any  business  mentioned  or  described  in  this  section, 
shall  be  assessed  for  a sum  to  be  called  ‘business  assessment’  to 
be  computed  by  reference  to  the  assessed  value  of  the  land  so 
occupied  or  used  by  him,  as  follows:” 

Then  follow  subdivisions  in  clauses  a to  m inclusive,  which 
enumerate  various  kinds  of  businesses,  which  need  not  be  refer- 
red to  other  than  to  call  attention  to  the  fact  that  clause  m 
gathers  in  any  business  not  specifically  mentioned  before  in  s.  6. 

Subsection  2 reads  as  follows: 

“Every  proprietory  or  other  club  in  which  meals  are  fur- 
nished, whether  to  members  or  others,  shall  be  liable  to  a 
business  assessment  for  a sum  equal  to  twenty-five  per  cent  of 
the  assessed  value  of  the  land  occupied  or  used  for  the  purposes 
of  the  club.” 

I do  not  think  the  remaining  subsections  of  s.  6 need  be 
referred  to,  except  subs.  12,  which  I shall  later  refer  to. 

I do  not  think  I need  discuss  the  question  whether  or  not 
the  ejusdem  generis  or  noscitur  a sociis  rule  applies  in  the  con- 
struction of  subs.  2,  as  to  the  meaning  of  the  words  “proprietory 
or  other  club”,  so  as  to  limit  the  clubs  to  which  the  subsection 
applies,  because,  in  my  opinion,  the  decision  in  the  Court  of 
Appeal  in  the  London  Club  case  is  justified  upon  the  grounds 
upon  which  Aylesworth  J.A.  rested  his  judgment. 

I think  that  s.  6 is  dealing  with  the  assessment  of  businesses, 
and  that  the  carrying  on  of  a business  is  essential  to  liability 
to  assessment  under  that  section,  whether  the  assessment  be 
authorized  by  subs.  1 or  by  subs.  2.  Counsel  for  the  appellant 
concedes  that  the  University  Club  does  not  carry  on  a business, 
and  that  if  the  carrying  on  of  a business  is  necessary  for  assess- 
ment under  subs.  2,  then  the  University  Club  is  not  assessable 
under  s.  6 at  all. 
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I should  have  thought  it  plain  that  a “business  assessment” 
could  only  mean  an  assessment  in  respect  of  a business.  The 
appellant’s  contention,  however,  is  that  in  so  far  as  a club  such 
as  is  operated  by  the  respondent  is  concerned,  it  is  liable  to  a 
business  assessment  even  if  it  does  not  carry  on  any  business. 
In  support  of  that  contention  counsel  for  the  appellant  referred 
to  the  history  of  the  legislation. 

The  Assessment  Act,  1904,  4 Edw.  VII,  c.  23,  s.  10(1)  (e), 
authorized  a business  assessment  “of  a club,  in  which  meals 
or  spirituous  or  fermented  liquors  are  sold  or  furnished”.  The 
opening  words  of  s.  10(1)  of  that  Act  are  identical  with  the 
opening  words  of  s.  6(1)  of  the  present  Act. 

In  1910  the  Act  was  amended  by  10  Edw.  VII,  c.  88.  By  s. 
4(1)  of  the  amending  Act  the  words  “or  of  a club  in  which 
meals  or  spirituous  or  fermented  liquors  are  sold  or  furnished” 
were  stricken  out  of  clause  e of  s.  10(1)  and  a new  subsection, 
namely,  subs,  la,  which  was  identical  in  language  to  the  present 
s.  6(2),  was  added.  Counsel  for  the  appellant  argued  that  it 
should  be  concluded  that  the  Legislature  thereby  intended  to 
change  the  law  so  that  a club  as  defined  in  s.  10  (la) , now  s.  6(2), 
should  be  liable  for  business  assessment  even  if  it  did  not  carry 
on  any  business.  I cannot  accept  that  argument. 

Counsel  for  the  appellant  seeks  to  draw  a distinction  between 
what  the  section  calls  a “business  assessment”  and  the  assess- 
ment of  a business.  Subsection  1 of  s.  6 has  for  many  years 
been  an  assessment  irrespective  of  any  assessment  of  land  under 
the  Act,  and  an  assessment  upon  persons  occupying  or  using 
land  for  the  purpose  of  or  in  connection  with  any  business,  and 
the  assessment  was  called  “business  assessment”.  He  argues  that 
subs.  1 is  self-contained  so  as  to  cover  every  kind  of  business 
carried  on,  and  that  if  subs.  2 applies  only  to  certain  clubs  which 
carry  on  a business,  the  subsection  adds  nothing  to  subs.  1, 
because  all  clubs  which  carry  on  a business  would  be  assessable 
under  clause  m of  subs.  1.  Various  businesses  are  specifically 
mentioned  in  the  subdivisions  of  subs.  1 and  clause  m gathers  up 
all  other  businesses  not  specifically  mentioned,  with  subs.  12 
operating  to  prevent  the  application  of  the  ejusdem  generis  rule 
so  as  to  limit  the  meaning  of  subs.  1 to  businesses  similar  to  the 
businesses  expressly  mentioned.  Subsection  2 of  s.  6 does  not. 
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in  its  terms,  say,  as  does  subs.  1,  that  the  assessment  is  to  be 
of  persons  occupying  or  using  land  for  the  purpose  of  a business, 
but  it  does  purport  to  make  certain  clubs  liable  to  a “business 
assessment”,  and  what  the  Legislature  meant  by  the  expression 
“business  assessment”  appears  in  subs.  1,  where  the  subsection 
says  that  it  is  the  assessment  of  persons  “occupying  or  using  land 
for  the  purpose  of  or  in  connection  with  any  business”,  which 
is  called  “business  assessment”.  I think  that  in  using  the  words 
“business  assessment”  in  subs.  2 the  Legislature  intended  the 
words  to  have  the  same  meaning  as  that  given  to  them  in  subs.  1. 
I do  not  think  the  amendments  which  have  been  made  to  what 
is  now  s.  6 were  intended  by  the  Legislature  to  change  the 
character  of  the  assessment  called  “business  assessment”  as 
being,  in  the  first  place,  an  assessment  irrespective  of  the  land 
assessment  authorized  by  the  Act;  and,  secondly,  as  being  an 
assessment  of  persons  occupying  or  using  land  for  the  purpose 
of  or  in  connection  with  a business. 

If  the  assessment  authorized  by  s.  6(2),  therein  plainly 
described  as  a “business  assessment”,  is  not  an  assessment  in 
respect  of  a business,  then  what  is  it?  Plainly  it  is  not  an  assess- 
ment of  the  land,  because  elsewhere  in  the  Act  there  are  ex- 
haustive provisions  relating  to  the  assessment  of  land  and  the 
club  in  the  instant  case  is  already  assessed  for  the  land  under 
those  exhaustive  provisions. 

That  the  assessment  authorized  by  s.  6(2)  is  limited  to  an 
assessment  of  business,  if  such  limitation  is  not  made  plain  by 
the  wording  of  the  subsection,  is  made  plain  by  a reference  to 
s.  123  of  the  statute,  which  provides  for  the  municipality  “taking 
the  assessment  of  business  separately  from  the  time  for  taking 
the  assessment  of  real  property,  and  for  taking  the  same  during 
such  time  of  the  year  in  which  the  rates  of  taxation  thereon 
are  to  be  levied  as  the  by-law  may  provide”.  Section  123  is 
limited  in  its  application  to  “the  assessment  of  business”.  Avail- 
ing itself  of  the  power  contained  in  s.  123  the  appellant  passed 
such  a by-law  as  is  thereby  authorized,  and  it  is  under  that 
by-law  that  the  assessment  in  question  in  this  action  was  made. 

The  appellant  also  urges  that  the  judgment  in  the  Court 
below  was  in  error  in  directing  that  the  assessment  in  question 
be  stricken  from  the  roll.  Paragraph  2 of  the  formal  order  so 
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directs.  I think  the  judgment  in  the  Court  below  properly  so 
directed. 

This  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff y respondent:  Manning y Mortimer 
& Kennedy y Toronto. 

Solicitor  for  the  defendant y appellant:  W.  G.  Angus y Toronto. 
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[COURT  OF  APPEAL.] 

MacKenzie  v*  Martin  et  aL 

Justices  and  Magistrates — Jurisdiction — ‘‘Preventive  Justice” — Jurisdic- 
tion at  Common  Law  and  under  The  Criminal  Code,  R.S.C.  1927,  c. 
36,  s.  748(2) — Protection  against  Civil  Liability — The  Public  Authori- 
ties Protection  Act,  R.S.0. 1950,  c.  303,  ss.  2,  3, 11. 

Section  748(2)  of  The  Criminal  Code  does  not  exhaust  the  jurisdiction 
of  justices  at  common  law  to  administer  “preventive  justice”,  and 
magistrates  in  Ontario  have,  in  addition  to  the  jurisdiction  conferred 
by  s.  748(2),  the  jurisdiction  in  this  respect  that  has  been  long  estab- 
lished in  England,  except  in  respect  of  the  portion  of  the  field  covered 
by  s.  748(2). 

The  effect  of  ss.  2 and  3 of  The  Public  Authorities  Protection  Act  is 
that  a magistrate  is  protected  from  civil  liability  if  he  acts  judicially 
and  in  good  faith  with  respect  to  a matter  within  his  jurisdiction; 
he  may  wrongly  decide  the  matter,  or  make  some  order  that  he  has 
no  right  to  make,  without  rendering  himself  liable  in  damages.  If, 
however,  he  acts  in  a matter  that  is  not  within  his  jurisdiction  at 
all,  and  if  his  lack  of  jurisdiction  is  not  dependent  on  a question  of 
fact,  he  gets  no  protection  and  is  civilly  liable  for  the  consequences 
of  his  acts,  even  if  he  acts  judicially  and  in  good  faith,  and  believes 
that  he  has  jurisdiction.  Calder  v.  Halket  (1840),  3 Moo.  P.C.C.  28; 
Palmer  v.  Crone  et  al.,  [1927]  1 K.B.  804,  considered. 

The  question  in  all  such  cases  must  be  whether  the  magistrate  has 
jurisdiction  over  the  subject-matter  of  the  complaint  that  is  before 
him,  and  this  question,  in  so  far  as  it  affects  civil  liability  as  distinct 
from  the  effectiveness  of  an  order  made  by  the  magistrate,  should 
not  be  made  to  depend  upon  the  sufficiency  or  insufficiency  of  the 
complaint  if,  by  appropriate  amendments,  it  would  show  the  subject- 
matter  to  be  within  the  magistrate's  jurisdiction. 

False  Imprisonment-— Nature  of  Cause  of  Action — Continuing  Injury — 
Limitation  of  Action — The  Public  Authorities  Protection  Act,  R.S.O. 
1950,  c.  303,  s.  11. 

An  action  for  damages  for  false  imprisonment,  constituting  a trespass 
to  the  person,  is  one  for  an  injury  that  continues  during  the  whole 
period  of  the  false  imprisonment.  The  action  may  therefore  be 
brought,  under  s.  11  of  The  Public  Authorities  Protection  Act,  within 
six  months  after  the  termination  of  the  imprisonment,  and  does  not 
become  barred  after  the  lapse  of  six  months  from  the  making  of 
the  original  warrant  of  commitment.  Pickersgill  v.  Palmer  (1760), 
Bull.  N.P.  24;  Hardy  v.  Ryle  (1829),  4 Man.  & Ry.  K.B.  295,  applied. 

An  appeal  by  the  plaintiff  from  a judgment  of  Judson  J., 
dismissing  an  action  for  damages  for  false  imprisonment  and 
conspiracy. 

20th  to  22nd  October  1952.  The  appeal  was  heard  by  Pickup 
C. J.O.  and  Henderson  and  Roach  JJ.A. 

F.  A.  Brewin,  Q.C.,  for  the  plaintiff,  appellant:  The  act 

complained  of  in  this  action  was  not  the  issue  of  the  warrant 
of  commitment  but  the  actual  imprisonment,  an  injury  that 
continued  until  the  plaintiff  was  released  from  custody.  The 
acts  of  the  ministerial  officers  under  the  warrant  are  attributable 
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to  the  magistrate.  The  action  was  commenced  within  six  months 
after  the  termination  of  the  imprisonment,  and  the  trial  judge 
was  therefore  wrong  in  holding  that  the  defendants  were  pro- 
tected by  s.  11  of  The  Public  Authorities  Protection  Act,  R.S.O. 
1950,  c.  303:  Hardy  v.  Ryle  (1829),  4 Man.  & Ry.  K.B.  295; 
Polley  V.  Fordham,  [1904]  2 K.B.  345;  Pickersgill  v.  Palmer 
(1760),  Bull.  N.P.  24;  Massey  v.  Johnson  (1809),  12  East  67, 
104  E.R.  27.  The  cases  cited  in  Salmond  on  Torts,  10th  ed. 
1945,  p.  173,  of  Rawlins  v.  Gillingham  Corporation  (1932),  146 
L.T.  486,  and  Carey  v.  Metropolitan  Borough  of  Bermondsey 
(1903),  67  J.P.  447,  are  distinguishable,  in  that  they  were  cases 
based  on  negligence. 

In  the  case  of  an  inferior  Court  jurisdiction  must  be  affirma- 
tively proved:  26  Halsbury,  2nd  ed.  1937,  p.  276. 

The  magistrate  here  lacked  jurisdiction  for  the  following 
reasons : 

(1) *  The  warrant  recited  a conviction  for  an  offence  not 
known  to  law:  Paley  on  Summary  Convictions,  9th  ed.  1926, 
pp.  901,  909;  Lawrenson  v.  Hill  (1859),  10  I.C.L.R.  177;  Re 
MacKenzie,  [1945]  O.R.  787,  [1946]  1 D.L.R.  584,  85  C.C.C. 
233;  26  Halsbury,  2nd  ed.  1937,  p.  278. 

(2)  There  is  no  common  law  jurisdiction  in  Ontario  to  ad- 
minister “preventive  justice”.  The  enactment  of  s.  748(2)  of 
The  Criminal  Code,  R.S.C.  1927,  c.  36,  is  an  implied  repeal  of 
the  statute  34  Edw.  Ill,  c.  1,  which  is  one  of  the  bases  of  the 
exercise  of  this  jurisdiction  in  England:  Lansbury  v.  Riley, 
[1914]  3 K.B.  229,  and  of  the  common  law  jurisdiction,  if  any, 
that  supplemented  or  preceded  the  statute.  The  view  expressed 
in  Tremeear’s  Criminal  Code,  5th  ed.  1944,  at  p.  911,  is  to  be 
preferred  to  that  in  Rex  v.  Poffenroth,  [1942]  2 W.W.R.  362, 
78  C.C.C.  181.  The  reference  to  preventive  justice  in  Frey  v. 
Fedoruk,  [1950]  S.C.R.  517,  [1950]  3 D.L.R.  513,  99  C.C.C.  1, 
10  C.R.  36,  did  not  involve  consideration  of  s.  748(2),  and  by 
analogy  to  that  decision  it  must  be  taken  that  such  jurisdiction 
does  not  exist  except  as  provided  in  that  subsection.  In  Rex  v. 
Patterson,  66  O.L.R.  461,  [1931]  3 D.L.R.  267,  55  C.C.C.  218, 
the  Court  was  not  required  to  decide  this  point. 

(3)  Even  if  the  common  law  jurisdiction  does  exist,  the 
magistrate  lacked  jurisdiction  in  this  case  because  there  was 
no  evidence  to  support  the  necessary  finding,  if  he  made  it,  that 
the  plaintiff’s  conduct  tended  towards  a breach  of  the  peace 


C.A. 


MacKcnzie  v,  Martin  et  ah 


851 


or  was  contra  honos  mores.  In  some  matters  the  record  is  con- 
clusive and  the  evidence  cannot  be  looked  at  to  determine 
jurisdiction,  but  in  the  administration  of  preventive  justice  the 
establishment  of  such  acts  is  essential  to  jurisdiction,  and  the 
Court  will  inquire  to  see  whether  they  have  been  established: 
Reg.  (Orr  et  al.)  v.  The  Justices  of  Londonderry  (1891),  28 
L.R.  Ir.  440;  Rex  {Martin)  v.  Mahoney,  [1910]  2 I.R.  695  at 
718;  Rex  (Boylan)  v.  The  Justices  of  Londonderry,  [1912]  2 
I.R.  374;  Rex  v.  Nat  Bell  Liquors,  Limited,  [1922]  2 A.C.  128, 
65  D.L.R.  1,  [1922]  2 W.W.R.  30,  37  C.C.C.  129. 

(4)  The  warrant  failed  to  recite  any  default  in  finding  sure- 
ties, an  essential  to  jurisdiction  to  commit,  and  in  fact  on  the 
evidence  there  was  no  default,  since  the  plaintiff  had  not  been 
given  an  opportunity  to  provide  sureties:  Re  MacKenzie,  supra; 
In  re  Doe  (1893),  2 Que.  Q.B.  600,  3 C.C.C.  370.  It  is  no  defence 
to  prove  that  the  magistrate  acted  in  ignorance  of  the  law: 
Houlden  v.  Smith  (1850),  14  Q.B.  841,  117  E.R.  323. 

In  addition  to  the  above  cases  I refer  to  the  following  in 
connection  with  preventive  justice:  Wise  v.  Dunning,  [1902]  1 
K.B.  167;  Rex  v.  Sandbach;  Ex  parte  Williams,  [1935]  2 K.B. 
192;  Blackstone’s  Commentaries,  Book  IV,  pp.  250-8. 

G.  D.  Watson,  Q.C.,  for  the  defendants  Martin  and  Sanders, 
respondents : The  trial  judge  was  right  in  holding  that  the  action 
was  barred  by  s.  11  of  The  Public  Authorities  Protection  Act. 
The  basic  act  is  the  making  of  a decision  by  the  magistrate, 
and  everything  after  that  is  solely  ministerial  action:  Rawlins 
V.  Gillingham  Corporation  (1932),  146  L.T.  486;  Carey  v.  Metro- 
politan Borough  of  Bermondsey  (1903),  67  J.P.  447;  Turley  v. 
Daw  (1906),  94  L.T.  216;  Violett  v.  Sympson  (1857),  8 E.  & B. 
344,  120  E.R.  128;  Rex  ex  rel.  Whittome  v.  Marshland  Smeeth 
and  Fen  District  Commissioners,  [1920]  1 K.B.  155;  Boynton 
et  al.  V.  The  Commissioners  for  the  Ancholme  Drainage  and 
Navigation,  [1921]  2 K.B.  213;  Freeborn  v.  Deeming,  [1926]  1 
K.B.  160;  Morriss  v.  Winter  et  al.,  [1930]  1 K.B.  243;  Crook 
V.  M’Tavish  (1823),  1 Bing.  167,  130  E.R.  68.  In  any  case, 
the  plaintiff’s  imprisonment  after  the  making  of  the  order  for 
bail  was  voluntary,  since  he  had  accepted  that  condition  in 
applying  for  bail,  and  was  therefore  not  an  imprisonment  under 
the  magistrate’s  original  warrant;  the  imprisonment  under  that 
warrant  ceased  when  the  plaintiff  was  released  on  bail  on  4th 
June  1945. 


852 


Ontario  Reports. 


[1952] 


The  magistrate  had  jurisdiction  to  deal  with  the  subject- 
matter,  viz.,  the  administration  of  preventive  justice,  and  is 
therefore  protected  by  s.  2 of  the  Act.  Jurisdiction  in  matters 
of  preventive  justice  exists  apart  from  s.  748(2)  of  The  Criminal 
Code:  Lanshury  v.  Riley,  [1914]  3 K.B.  229;  Rex  v.  Sandbach; 
Ex  parte  Williams,  [1935]  2 K.B.  192;  Frey  v.  Fedoruk,  [1950] 
S.C.R.  517,  [1950]  3 D.L.R.  513,  97  C.C.C.  1,  10  C.R.  26; 
annotation,  “Power  of  Justices  and  Magistrates  to  Dispense 
Preventive  Justice”,  by  C.  R.  Magone,  K.C.  (1949),  93  C.C.C. 
161.  This  field  of  inquiry  deals  with  bad  behaviour  as  opposed 
to  criminal  behaviour,  and  jurisdiction  is  not  dependent  upon 
an  anticipated  breach  of  the  peace. 

The  absence  of  evidence  does  not  deprive  a magistrate  of 
jurisdiction  if  the  subject-matter  is  within  his  jurisdiction:  Hay- 
lock  V.  Sparke  (1853),  1 E.  & B.  471,  118  E.R.  512;  Rex  v.  Isbell, 
63  O.L.R.  384,  [1929]  2 D.L.R.  732,  51  C.C.C.  362;  Rex  v.  Nat 
Bell  Liquors,  Limited,  [1922]  2 A.C.  128,  65  D.L.R.  1,  [1922] 
2 W.W.R.  30,  37  C.C.C.  129;  Rex  v.  Ashton,  [1948]  O.W.N.  116, 
90  C.C.C.  251  (appeal  dismissed  [1948]  O.R.  599,  92  C.C.C.  137, 
6 C.R.  1). 

Although  in  Re  MacKenzie,  [1945]  O.R.  787,  [1946]  1 D.L.R. 
584,  85  C.C.C.  233,  this  Court  held  that  there  was  no  evidence 
of  an  anticipated  breach  of  the  peace,  there  was  some  evidence 
of  threats  to  which  the  magistrate  may  have  directed  his  mind, 
and  he  may  thus  have  brought  the  case  within  s.  748(2)  of 
The  Criminal  Code. 

Even  if  the  magistrate  lacked  jurisdiction,  he  is  nevertheless 
protected  if  he  reasonably  and  honestly  believed  he  had  juris- 
diction: Colder  v.  Halket  (1840),  3 Moo.  P.C.C.  28,  13  E.R.  12; 
Weller  v.  Toke  (1808),  9 East  364,  103  E.R.  611;  Selmes  v. 
Judge  et  al.  (1871),  L.R.  6 Q.B.  724  at  727;  Hughes  v.  Buckland 
et  al.  (1846),  15  M.  & W.  346,  at  352,  153  E.R.  883;  Tremeear’s 
Criminal  Code,  5th  ed.  1944,  p.  1618.  Houlden  v.  Smith  (1850), 
14  Q.B.  841,  117  E.R.  323,  cited  for  the  appellant,  is  distinguish- 
able because  there  the  problem  was  one  of  territorial  juris- 
diction. I refer  also  to  Lynn  v.  McCuish  et  al.  (1924),  56  N.S.R. 
503,  41  C.C.C.  272;  Dickson  v.  Crabb  (1865),  24  U.C.Q.B.  494. 

J.  D.  Lucas,  Q.C.,  for  the  defendant  Martindale,  respondent, 
was  not  called  upon  to  argue,  since  The  Court  intimated  that 
the  claim  based  on  conspiracy  could  not  succeed. 
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F,  A,  Brewin,  Q.C.,  in  reply:  Calder  v.  Halket,  supra,  was  a 
case  in  which  the  justice  made  a mistake  of  fact;  it  cannot  apply 
where  the  absence  of  jurisdiction  is  based  on  the  law  alone. 

Cur.  adv.  vult. 

13th  November  1952.  The  judgment  of  the  Court  was 
delivered  by 

Pickup  C.J.O. : — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  of  Judson  J.,  pronounced  on  19th  June  1952.  The 
action  was  tried  with  a jury,  and  at  the  conclusion  of  the  evi- 
dence for  the  plaintiff  the  learned  trial  judge  dismissed  the 
action,  on  motion  for  non-suit  made  on  behalf  of  the  defendants 
Martin,  Sanders  and  Mart  indale.  The  defendant  Hodgson  did 
not  appear  at  the  trial,  although  she  put  in  a statement  of 
defence,  and  the  action  as  against  Creed  Furs  Limited  had 
already  been  dismissed. 

Counsel  for  the  appellant  stated  his  cause  of  action  to  be 
one  for  damages  for  false  imprisonment  as  being  a trespass  to 
the  person.  He  also  alleged  that  all  of  the  defendants  had 
conspired  together  to  injure  the  plaintiff,  thereby  giving  the 
plaintiff  a cause  of  action  for  such  conspiracy.  The  learned 
trial  judge  held  that  there  was  no  evidence  to  go  to  the  jury 
of  any  conspiracy  among  the  defendants,  or  some  of  them,  to 
injure  the  plaintiff,  and  with  that  finding  I agree. 

Counsel  for  the  appellant  frankly  conceded  that  if  the  plain- 
tiff’s claim  based  upon  conspiracy  to  injure  were  not  sustained, 
the  action  would  have  to  be  dismissed  as  against  the  defendants 
Sanders  and  Martindale.  This  Court  indicated  on  the  hearing 
of  the  appeal  that  the  claim  based  upon  conspiracy  could  not 
be  maintained,  with  the  result  that  this  appeal  must  be  dis- 
missed as  against  all  of  the  defendants  other  than  the  defendant 
Martin. 

I now  proceed  to  deal  with  the  dismissal  of  the  action  by 
the  learned  trial  judge  as  against  the  defendant  Martin. 

I need  not  set  forth  much  in  the  way  of  facts  as  to  what 
preceded  the  commencement  of  this  action,  as  they  are  quite 
fully  set  forth  in  the  judgment  of  Robertson  C.J.O.  in  Re  Mac- 
Kenzie, [1945]  O.R.  787  at  791-2,  [1946]  1 D.L.R.  584,  85  C.C.C. 
233.  The  Court  in  that  appeal  found  that  the  accused,  the 
plaintiff  in  this  action,  was  being  illegally  detained  in  custody 
and  directed  his  discharge. 
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The  result  is  that  the  plaintiff  was  committed  to  gaol  on 
the  5th  April  1945  for  a period  of  six  months  upon  a warrant 
of  commitment  issued  by  the  defendant  Martin,  which  was  an 
illegal  warrant  and  did  not  justify  the  plaintiff  being  detained 
in  gaol.  He  was  in  gaol  from  the  5th  April  1945  until  the  4th 
June  of  that  year,  when  he  was  granted  bail.  He  had  been 
convicted  of  another  offence  a few  days  before  the  defendant 
Martin,  as  magistrate,  issued  his  warrant  of  commitment  which 
is  the  basis  of  this  action.  The  commitment  on  that  other 
charge  was  set  aside,  but  the  accused,  being  also  on  bail  on  the 
charge  dealt  with  by  the  magistrate  on  the  5th  April,  surrendered 
himself  into  custody  in  accordance  with  a bail  order  made  by 
a justice  of  appeal.  This  was  on  10th  September  1945.  He 
then  remained  in  custody  until  the  judgment  of  the  Court  of 
Appeal  was  delivered  on  9th  November  1945,  when  he  was 
released.  He,  therefore,  was  in  custody  by  virtue  of  the  magis- 
trate’s warrant,  issued  on  5th  April  1945,  from  10th  September 
1945  until  9th  November  1945.  *I  need  not,  for  the  purposes 
of  this  appeal,  consider  whether  he  was  in  custody  under  the 
magistrate’s  warrant  of  commitment  which  is  the  subject-matter 
of  complaint  in  this  action,  prior  to  being  admitted  to  bail  on 
4th  June  1945,  although  it  appears  plain  that  from  5th  April 
1945  until  10th  April  1945,  when  he  was  sentenced  to  three 
months  in  gaol,  on  the  charge  heard  by  the  magistrate  on  3rd 
April  1945  he  was  in  gaol  solely  by  reason  of  the  magistrate’s 
warrant  of  commitment  which  is  the  subject-matter  of  complaint 
in  this  action. 

The  learned  trial  judge  withdrew  the  case  from  the  jury  in 
so  far  as  if  related  to  a claim  for  false  imprisonment,  on  the 
ground  that  the  action  was  barred  by  reason  of  the  provisions 
of  s.  11  of  The  Public  Authorities  Protection  Act,  R.S.O.  1950, 
c.  303.  That  section  reads  as  follows : 

“No  action,  prosecution  or  other  proceeding  shall  lie  or  be 
instituted  against  any  person  for  an  act  done  in  pursuance  or 
execution  or  intended  execution  of  any  statutory  or  other  public 
duty  or  authority,  or  in  respect  of  any  alleged  neglect  or 
default  in  the  execution  of  any  such  duty  or  authority,  unless 
it  is  commenced  within  six  months  next  after  the  act,  neglect, 
or  default  complained  of,  or,  in  case  of  continuance  of  injury  or 
damage,  within  six  months  after  the  ceasing  thereof.” 
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I do  not  agree  with  the  learned  trial  judge  that  the  plaintiff’s 
action  is  barred  by  that  limitation  section.  The  claim  is  for 
damages  for  false  imprisonment,  constituting  a trespass  to  the 
person,  and  the  section  of  the  statute  provides  that  in  case  of 
continuance  of  injury  or  damage,  the  period  is  six  months  after 
the  ceasing  thereof.  The  imprisonment  ceased  on  the  9th 
November  1945,  and  this  action  was  commenced  within  six 
months  from  that  date. 

In  support  of  his  argument  that  the  limitation  period  ran 
from  the  time  when  the  plaintiff  was  released  from  gaol,  counsel 
for  the  appellant  relied  upon  the  case  of  Pickersgill  v.  Palmer 
(1760),  Bull.  N.P.  24.  That  was  an  action  brought  against  a 
justice  for  false  imprisonment.  The  statute  under  consideration 
in  that  case  provided  that  such  an  action  as  is  here  brought 
must  be  commenced  within  six  calendar  months  after  the  act 
was  committed.  It  was  held  that  the  whole  imprisonment  was 
one  entire  trespass,  and  that  the  action  was  brought  in  time 
if  commenced  within  six  months  after  the  time  when  the  plaintiff 
ceased  to  be  detained  in  prison  under  the  justice’s  warrant. 

Another  case  relied  upon  by  counsel  for  the  appellant  is  the 
case  of  Hardy  v.  Ryle  (1829),  4 Man.  & Ry.  K.B.  295.  In  that 
case,  in  considering  the  time  within  which  the  action  should 
be  commenced  under  the  statutory  provision,  the  Court  con- 
sidered that  every  continuance  of  the  imprisonment  was,  in 
point  of  law,  a new  imprisonment.  Under  s.  11  of  The  Public 
Authorities  Protection  Act  the  period  runs  from  the  ceasing  of 
the  injury,  in  the  case  of  continuance  of  injury.  I consider  that 
the  injury  is  the  trespass  to  the  person  by  the  false  imprison- 
ment; that  such  injury  continued  during  the  period  of  the  false 
imprisonment,  and  that  this  action  was  accordingly  commenced 
within  the  time  limited  by  the  statute. 

It  was  argued  on  behalf  of  the  respondent  Martin  that 
imprisonment  under  the  magistrate’s  warrant  in  this  case  ceased 
when  the  plaintiff  was  admitted  to  bail  in  June  1945,  and  that 
his  subsequent  imprisonment  should  be  considered  as  voluntary 
on  his  part  because,  as  a term  of  obtaining  bail,  he  undertook 
to  surrender  himself  into  custody  at  the  commencement  of  the 
hearing  of  the  appeal.  I do  not  adopt  that  view.  The  effect  of 
the  bail  order  was  merely  to  permit  him  to  be  at  liberty  during 
a portion  of  the  period  of  imprisonment  imposed  by  the  magis- 
trate. Such  time,  therefore,  as  the  plaintiff  was  in  gaol  after 
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being  admitted  to  bail  was  a period  in  gaol  by  virtue  of  the 
magistrate’s  warrant  of  commitment. 

Having  concluded  that  the  action  is  not  barred  by  s.  11  of 
The  Public  Authorities  Protection  Act,  it  becomes  necessary 
to  consider  the  question  whether  or  not  the  plaintiff  had  any 
cause  of  action  against  the  magistrate  in  the  circumstances  of 
this  case.  This  involves  consideration  of  ss.  2 and  3 of  The 
Public  Authorities  Protection  Act.  These  sections  read  as  follows : 

“2.  No  action  shall  lie  or  be  instituted  against  a justice  of 
the  peace  for  any  act  done  by  him  in  the  execution  of  his  duty 
as  such  justice  with  respect  to  any  matter  within  his  jurisdiction 
as  such  justice,  unless  the  act  was  done  maliciously  and  without 
reasonable  and  probable  cause. 

“3. — (1)  For  any  act  done  by  a justice  of  the  peace  in  a 
matter  in  which  by  law  he  has  not  jurisdiction,  or  in  which  he 
has  exceeded  his  jurisdiction,  or  for  any  act  done  under  a con- 
viction or  order  made  or  a warrant  issued  by  him  in  such  matter, 
any  person  injured  thereby  may  maintain  an  action  against  the 
justice  in  the  same  case  as  he  might  have  heretofore  done,  and 
it  shall  not  be  necessary  to  allege  or  prove  that  the  act  was 
done  maliciously  and  without  reasonable  and  probable  cause. 

“(2)  Where  a conviction  or  order  has  been  made  by  a justice 
of  the  peace,  and  a warrant  of  distress  or  of  commitment  has 
been  issued  thereon  by  some  other  justice  of  the  peace,  bona  fide 
and  without  collusion,  no  action  shall  be  brought  against  the 
justice  who  issued  the  warrant  by  reason  of  any  defect  in  the 
conviction  or  order,  or  for  any  want  of  jurisdiction  in  the  justice 
who  made  the  same,  but  the  action,  if  any,  shall  be  brought 
against  the  justice  who  made  the  conviction  or  order. 

“(3)  No  such  action  as  is  mentioned  in  this  section  shall  be 
brought  for  anything  done  under  a conviction  or  order  or  under 
a warrant  issued  by  a justice  of  the  peace  to  procure  the  appear- 
ance of  the  party,  which  has  been  followed  by  a conviction  or 
order  in  the  same  matter,  until  the  conviction  or  order  has 
been  quashed. 

'‘(4)  Where  such  warrant  has  not  been  followed  by  a con- 
viction or  order,  or  is  a warrant  upon  an  information  for  an 
indictable  offence,  if  a summons  was  issued  previously  to  the 
warrant,  and  the  summons  was  served  upon  such  party,  either 
personally  or  by  leaving  the  same  for  him  with  some  person 
at  his  last  or  usual  place  of  abode,  and  he  did  not  appear  accord- 
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ing  to  the  exigency  of  the  summons,  no  such  action  shall  be 
maintained  against  the  justice  for  anything  done  under  the 
warrant. 

“(5)  Notwithstanding  this  section,  no  action  shall  lie  when 
an  order  has  been  made  under  section  7 for  the  protection  of 
the  justice.” 

Section  2 clearly  protects  the  magistrate  for  any  act  done 
by  him  in  the  execution  of  his  duty  as  magistrate  with  respect 
to  any  matter  ivithin  his  jurisdiction  as  such  magistrate,  unless 
the  act  was  done  maliciously  and  without  reasonable  and  prob- 
able cause.  There  is  no  justification  in  this  case  for  suggesting 
that  the  issue  of  the  warrant  of  commitment  by  the  defendant 
Martin  was  done  maliciously  and  without  reasonable  and  prob- 
able cause,  and  the  section  plainly  protects  the  magistrate  if 
what  he  did  was  with  respect  to  a matter  within  his  jurisdiction 
as  magistrate. 

Section  3 preserves  the  right  of  all  persons  as  against  a 
magistrate  where  he  acts  in  a matter  in  which,  by  law,  he  has 
not  jurisdiction,  or  in  which  he  has  exceeded  his  jurisdiction, 
but  all  that  section  does  is  to  give  persons  injured  by  an  act  of 
a magistrate  such  cause  of  action  as  they  would  have  had  prior 
to  the  enactment  of  that  section.  It  is  to  be  noted  that  s.  2 
deals  with  acts  of  a magistrate  with  respect  to  any  matter  within 
his  jurisdiction  as  such  magistrate,  and  s.  3(1)  deals  with  a 
matter  in  which  he  has  not  jurisdiction  or  in  which  he  has  ex- 
ceeded his  jurisdiction.  In  considering  the  civil  liability  of  the 
magistrate  the  question  is  whether  he  had  jurisdiction  over 
the  subject-matter. 

Counsel  for  the  respondent  Martin  contends  that  even  if  the 
magistrate  had  no  jurisdiction  whatever  he  is  protected  unless 
he  knew,  or  ought  to  have  known,  that  he  was  acting  without 
jurisdiction  in  the  matter.  Or,  to  put  it  in  other  words,  unless 
he  deliberately  or  dishonestly  usurps  jurisdiction,  or  acts  without 
regard  to  his  jurisdiction,  he  is  protected.  In  support  of  this 
proposition  there  is  cited  the  case  of  Colder  v.  Halket  (1840),  3 
Moo.  P.C.C.  28,  13  E.R.  12.  In  that  case  Parke  B.  said  at  p.  77 : 
“ ...  it  is  well  settled  that  a Judge  of  a Court  of  Record  in 
England  with  limited  jurisdiction,  or  a Justice  of  the  Peace  act- 
ing judicially  with  a special  and  limited  authority,  is  not  liable 
to  an  action  of  trespass  for  acting  without  jurisdiction,  unless 
he  had  the  knowledge,  or  means  of  knowledge  of  which  he  ought 
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to  have  availed  himself,  of  that  which  constitutes  the  defect  of 
jurisdiction.”  It  must  be  borne  in  mind  that  Baron  Parke  was 
discussing  the  principle  of  'Hgnorantia  facti  excusaf’  and  lack 
of  jurisdiction  by  reason  of  a question  of  fact.  He  was  not 
discussing  the  assumption  of  jurisdiction  in  ignorance  of  the 
law.  In  that  case  it  was  a question  of  fact  that  excluded 
jurisdiction,  and  the  fact  excluding  jurisdiction  was  not  known 
to  the  justice,  nor  could  it  be  said  that  he  ought  to  have  known 
of  the  existence  of  the  fact  which  excluded  his  jurisdiction.  This 
distinction  is  referred  to  in  a later  case  of  Palmer  v.  Crone  et  al., 
[1927]  1 K.B.  804,  in  which  case  Talbot  J.  refers  to  Colder  v. 
Halket,  supra,  at  p.  809,  where  he  says:  “But  in  an  action  of 

trespass  the  justices  are  not  liable,  because  they  have  come,  on 
evidence  properly  before  them,  to  an  erroneous  decision  as  to 
their  jurisdiction  on  a question  of  fact  . . . although  it  is  other- 
wise if  upon  the  facts  as  found  they  have  decided  wrongly  in 
point  of  law.” 

The  law,  as  I see  it,  is  that  a magistrate  is  protected  by  the 
statute  if  he  acts  judicially  and  in  good  faith  with  respect  to 
a matter  within  his  jurisdiction.  He  may  wrongly  decide  the 
matter,  or  make  some  order  in  the  matter  which  he  has  no  right 
to  make,  without  rendering  himself  liable  for  damages  result- 
ing from  such  order  as  he  may  make.  If,  however,  he  acts  with 
respect  to  a matter  which  is  not  within  his  jurisdiction  at  all, 
and  if  lack  of  jurisdiction  is  not  dependent  on  a question  of  fact, 
he  gets  no  protection  and  is  liable  for  the  consequences  of  his 
act,  notwithstanding  that  he  acts  judicially  and  in  good  faith. 
This  may  not  be  a happy  position  for  justices  of  the  peace  to 
be  in,  but  the  liberty  of  the  subject  is  at  stake  and  it  is  important 
that  proper  protection  be  given  to  the  public  against  acts  of 
persons  who  have  no  authority  to  deal  with  the  subject-matter 
complained  of. 

In  the  case  at  bar  the  plaintiff  was  summoned  before  the 
magistrate  by  reason  of  a complaint  laid  before  the  magistrate. 
The  complaint  did  not  disclose  any  offence  known  to  the  law. 
Notwithstanding  the  form  of  the  proceedings,  the  magistrate 
was  plainly  not  dealing  with  any  offence  against  the  law,  which 
had  been  committed.  He  was,  I think,  intending  to  exercise 
preventive  justice  authorized  by  s.  748(2)  of  The  Criminal  Code, 
R.S.C.  1927,  c.  36,  or  authorized  at  common  law.  The  informa- 
tion before  the  magistrate  attributed  certain  conduct  to  the 
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plaintiff,  alleged  to  be  of  a tendency  toward  a breach  of  the 
public  peace.  Subsection  2 of  s.  748  of  The  Criminal  Code  gives 
jurisdiction  where  there  is  complaint  that,  on  account  of  threats, 
the  complainant  is  afraid  that  some  personal  injury  may  result. 
The  information  in  this  case  did  not  allege  any  such  threats, 
and  the  matter  brought  before  the  magistrate  by  this  informa- 
tion was  not,  in  my  opinion,  within  s.  748(2)  of  the  Code. 
When  the  matter  was  heard  by  the  magistrate,  and  before  he 
issued  his  warrant  of  commitment,  there  was  before  him  some 
evidence  of  threats  which  he  may  have  thought  tended  toward 
a breach  of  the  peace.  If  such  was  his  honest  opinion,  although 
such  opinion  might  not  be  justified,  I think,  with  proper  amend- 
ment of  the  information,  it  would  have  been  within  his  juris- 
diction under  s.  748(2)  to  act  judicially  in  the  matter.  Such 
amendment  was,  however,  not  made. 

It  is  also  argued  on  behalf  of  the  respondent  Martin  that  the 
magistrate  had  jurisdiction  in  the  exercise  of  preventive  justice 
apart  fromx  s.  748(2)  of  The  Criminal  Code.  This  matter  was 
discussed  by  Robertson  C.J.O.  in  Re  MacKenzie,  already  referred 
to,  and  although  he  said  at  p.  796  that  there  might  be  some 
difficulty  in  ascribing  to  a magistrate  or  justice  of  the  peace  in 
Ontario  jurisdiction  to  administer,  as  part  of  the  common  law, 
what  is  called  preventive  justice,  he  expressly  refrained  from 
any  decision  on  the  point. 

On  this  point  the  Court  has  also  been  referred  to  the  case  of 
Frey  v.  Fedoruk,  [1950]  S.C.R.  517,  [1950]  3 D.L.R.  513,  97 
C.C.C.  1,  10  C.R.  26,  and  particularly  the  judgment  of  Mr.  Justice 
Cartwright  in  that  case.  There,  the  Court  was  dealing  with  the 
power  of  the  justice  under  s.  748(2),  where  the  existence  of 
such  power  is  dependent  upon  some  offence  known  to  the  law 
having  been  committed,  and  in  that  case  no  offence  known  to 
the  law  had  been  committed,  so  as  to  give  jurisdiction.  I do  not 
think  Mr.  Justice  Cartwright  was  intending,  by  his  judgment, 
to  express  the  opinion  that  the  preventive  justice  jurisdiction 
conferred  by  s.  748(2)  replaced  the  whole  field  of  preventive 
justice  jurisdiction  existing  at  common  law,  so  as  to  prevent  a 
magistrate  from  exercising  preventive  justice  jurisdiction  except 
under  s.  748(2). 

It  would  appear  from  Blackstone’s  Commentaries,  Book  IV, 
p.  251,  that  at  common  law  preventive  justice  consisted  in 
“obliging  those  persons  whom  there  [was]  a probable  ground 
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to  suspect  of  future  misbehaviour  to  stipulate  with  and  to  give 
full  assurance  to  the  public  that  such  offence  as  is  apprehended 
shall  not  happen,  by  finding  pledges  or  securities  for  keeping 
the  peace,  or  for  their  good  behaviour”. 

There  were  apparently  under  the  common  law  two  types  of 
recognizances,  (1)  that  the  party  entering  into  the  recognizance 
should  keep  the  peace;  and  (2)  that  he  should  be  of  good 
behaviour.  We  are  concerned  here  only  with  a recognizance 
for  the  keeping  of  the  peace. 

In  Dalton’s  Justice,  1805,  as  well  as  in  Blackstone’s  Commen- 
taries, it  appears  that  a justice  of  the  peace  might  require  a 
person  to  enter  into  a recognizance  and  provide  sureties  against 
a breach  of  the  peace  in  two  circumstances,  (1)  where  in  his 
presence  the  peace  was,  (a)  either  being  broken,  or  (b)  the 
breach  was  threatened;  and  (2)  where  complaint  was  made,  (a) 
of  a threat  to  breach  the  peace,  (b)  of  a circumstance  that  might 
reasonably  tend  to  a breach  of  the  peace,  or  (c)  that  someone 
had  already  breached  the  peace. 

The  justice  of  the  peace  would  necessarily  have  to  decide, 
according  to  his  own  opinion,  whether  the  peace  was  being 
broken  or  a breach  was  threatened,  or  circumstances  reasonably 
tended  thereto. 

A very  helpful  article  on  this  point  has  been  written  by  the 
present  Deputy  Attorney-General  of  Ontario,  and  is  reported 
as  an  annotation  in  93  C.C.C.  p.  161,  under  the  heading,  “Power 
of  Justices  and  Magistrates  to  Dispense  Preventive  Justice”. 
The  reasoning  of  the  Deputy  Attorney-General  in  that  annotation, 
with  the  authorities  referred  to  by  him,  commends  itself  to  me, 
and  I think  this  Court  should  hold  that  s.  748(2)  of  The  CriminEd 
Code  does  not  exhaust  the  preventive  justice  jurisdiction  exist- 
ing at  common  law,  and  that  magistrates  have,  in  Ontario,  in 
addition  to  the  preventive  justice  jurisdiction  conferred  by  s. 
748(2)  of  the  Code,  the  preventive  justice  jurisdiction  which 
has  so  long  been  established  in  England,  except  in  respect  of 
that  portion  of  the  field  covered  by  s.  748(2)  of  the  Code. 

It  was,  I think,  this  jurisdiction  that  the  magistrate  in  this 
case  was  intending  to  exercise.  Finding  as  I do  that  he  had  such 
jurisdiction,  it  follows  that  he  had  jurisdiction  over  the  subject- 
matter  of  the  complaint  that  was  before  him.  That  being  so, 
he  is  protected  by  s.  2 of  The  Public  Authorities  Protection  Act. 
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I think  also  that  while  the  magistrate  does  not  appear  to  have 
been  exercising  any  jurisdiction  under  subs.  2 of  s.  748  of  the 
Code,  he  had,  on  the  facts  as  they  appeared  before  him,  and 
before  he  issued  his  warrant  of  commitment,  some  evidence  of 
threats  which  he,  as  magistrate,  could,  under  s.  748(2),  inquire 
into,  with  a view  to  judicially  determining  whether  or  not  there 
was  reasonable  ground  for  fear  of  personal  injury.  This,  I think, 
would  give  the  magistrate  jurisdiction,  under  s.  748(2),  over  the 
subject-matter  of  the  complaint,  if  the  complaint  had  been 
amended.  This  question  of  jurisdiction  over  the  subject-matter, 
in  so  far  as  it  affects  civil  liability  for  the  magistrate’s  conduct 
as  distinct  from  the  effectiveness  of  any  order  which  he  may 
make,  should  not  be  made  to  depend  upon  the  sufficiency  or 
insufficiency  of  the  complaint  if,  by  appropriate  amendment 
thereto,  it  would  show  the  subject-matter  to  be  within  the  magis- 
trate’s jurisdiction. 

I must,  therefore,  hold  that  the  learned  judge  in  the  Court 
below  was  right  in  withdrawing  this  case  from  the  jury,  and 
the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  appellant:  Cameron,  Weldon, 

Brewin  <&  McCollum,  Toronto. 

Solicitors  for  the  defendants  Sanders  and  Martin,  respond- 
ents: Smith,  Rae,  Greer,  Sedgwick,  Wason  & Thom,  Toronto. 

Solicitor  for  the  defendant  Martindale,  respondent:  J.  D. 

Lucas,  Toronto. 

Solicitor  for  the  defendant  Hodgson:  Kenneth  S.  Burton, 

Toronto. 
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[COURT  OF  APPEAL.] 


Ogilvie  v.  Cooke  and  Hannah. 

Mechanics’  Liens — Actions — Effect  of  Non-compliance  with  Statute — 
Verification  of  Statement  of  Claim  by  Affidavit — Registration  of 
Certificate  of  Action — Personal  Judgment  against  Owner — Position 
of  Subcontractors — The  Mechanics’  Lien  Act,  R.S.O.  1950,  c.  227, 
ss.  18(1),  23,  29(1),  36(3). 

The  failure  of  the  plaintiff  in  a mechanics’  lien  action  to  register  a 
certificate  of  his  action,  as  required  by  s.  23  of  The  Mechanics’  Lien 
Act,  is  fatal  to  the  claim  for  a lien,  but  will  not  prevent  the  plaintiff 
from  obtaining  personal  judgment  against  the  owner.  Kendler  v. 
Bernstock  (1915),  33  O.L.R.  351,  applied.  Nor  will  the  plaintiff’s 
failure  in  this  respect  disentitle  other  lien  claimants,  not  plaintiffs  in 
the  action  but  served  with  notice  of  trial  under  s.  35(2),  to  judgment 
for  the  enforcement  of  their  liens.  Howard  v.  Herod  Construction  Co. 
(1932),  41  O.W.N.  198,  applied.  Failure  to  verify  the  statement  of 
* claim  by  affidavit,  as  required  by  s.  29(1),  however,  will  not  defeat  a 
claim  to  lien  unless  the  defendant  is  prejudiced  by  the  failure,  by 
virtue  of  s.  18(1). 

Building  Contracts — Recovery  by  Contractor — Quantum  meruit — Defec- 
tive Work — Effect  on  Amount  Recoverable. 

Where  a building  contract  contains  no  specific  price,  and  the  contrac- 
tor’s remuneration  is  ascertained  on  a quantum  meruit  basis,  it  is  not 
correct  to  arrive  at  the  total  value  of  the  work  done  and  materials 
supplied,  and  then  deduct  an  amount  as  “damages”  for  faulty  work- 
manship. Where  the  sole  question  is  the  value  of  the  work  done, 
and  that  question  is  being  determined  on  a quantum  meruit  basis,  the 
owner  is  not  to  be  indemnified  for  faulty  work  or  for  omissions,  as  in 
the  case  of  a contract.  He  is  simply  not  liable  in  the  first  instance 
for  faulty  work  or  omissions,  because  they  are  not  included  in  the 
amount  to  which  he  is  entitled.  The  cost  of  something  that  should 
have  been,  but  was  not,  installed  by  the  contractor  should  not  be 
deducted  from  the  total,  because  it  has  not  been  included  in  the  first 
instance,  but  if  the  repairing  of  the  faulty  work  or  omission  involves 
the  destruction  of  some  of  the  work  done  by  the  contractor,  he  should 
not  be  allowed  anything  for  the  part  of  the  work  that  must  be 
destroyed. 

An  appeal  by  the  defendants  from  a judgment  of  Smith  Co. 
Ct.  J.,  of  the  County  Court  of  the  County  of  Lennox  and 
Addington. 

11th  September  1952.  The  appeal  was  heard  by  Henderson^ 
Roach  and  Gibson  JJ.A. 

R.  F.  Wilson,  Q.C.,  for  the  defendants,  appellants:  The  plain- 
tiff did  not  comply  with  the  provisions  of  The  Mechanics’  Lien 
Act,  R.S.O.  1950,  c.  227,  in  that  she  neither  verified  her  state- 
ment of  claim  by  affidavit  nor  filed  a certificate  of  action.  The 
trial  judge  rightly  held  that  her  claim  for  lien  was  defeated,  but 
he  should  not  have  given  any  judgment.  At  no  time  was  there 
a properly  constituted  action  before  him.  It  would  seem  on  the 
authorities  that  if  one  brings  an  action  where  the  lien  was  filed. 
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but  not  in  time,  and  the  action  goes  to  trial  properly,  the  plaintiff 
may  lose  his  claim  to  a lien,  but  will  still  be  entitled  to  a personal 
judgment.  Here,  however,  the  action  was  not  properly  con- 
stituted. The  plaintiff’s  lien  was  registered  after  the  prescribed 
time,  no  affidavit  was  attached  to  the  statement  of  claim,  and  no 
certificate  of  action  was  registered,  and  the  action,  not  being 
properly  constituted,  should  have  been  dismissed. 

I rely  on  the  following  authorities:  Kendler  v.  Bernstock 
(1915),  33  O.L.R.  351,  22  D.L.R.  475;  Baines  v.  Curley  (1916), 
38  O.L.R.  301,  33  D.L.R.  309;  W.  J.  Trick  Co.  Limited  v.  Ontario 
Potteries  Co.  Limited  (1923),  25  O.W.N.  369  (and  the  explana- 
tory note  in  7 C.E.D.  (Ont.),  1st  ed.  1931,  p.  301);  Howard  v. 
Herod  Construction  Co.  (1932),  41  O.W.N.  198  (where  it  would 
appear  that  counsel  placed  the  wrong  interpretation  on  Baines 
V.  Curley,  supra,  and  the  W.  J.  Trick  Co.  case  was  not  cited  to 
the  Court) . 

The  claim  of  the  subcontractors  is  also  defeated  by  the  ab- 
sence of  a certificate  of  action.  Under  s.  23  of  the  Act  every 
lien  is  dependent  upon  the  registration  of  a certificate. 

As  to  the  amount  of  the  recovery,  where  the  Court  finds 
that  no  price  was  fixed  by  the  contract,  and  that  payment  must 
be  made  on  the  basis  of  a quantum  meruit,  the  plaintiff  is  entitled 
to  recover  only  the  actual  value  of  the  materials  supplied  and 
the  work  done,  and  is  not  entitled  to  recover  anything  for  work 
that  was  defective  and  must  be  replaced:  Mayne  on  Damages, 
11th  ed.  1946,  p.  284;  Wood  et  al.  v.  Stringer  et  al.  (1890),  20 
p.R.  148;  Lucas  v.  Godwin  (1837),  3 Bing.  N.C.  737,  132  E.R. 
595;  Chapel  v.  Hickes  (1833),  2 Cr.  & M.  214,  149  E.R.  738. 

J,  E.  Madden,  for  the  subcontractors,  respondents:  The  ab- 
sence of  an  affidavit  verifying  the  statement  of  claim,  and  of  a 
certificate  of  action,  cannot  defeat  our  claim  to  a lien:  Howard 
V.  Herod  Construction  Co.,  supra. 

R.  F.  Wilson,  Q.C.,  in  reply. 

Cur.  adv.  vult. 

13th  November  1952.  The  judgment  of  the  Court  was  deliv- 
ered by 

Roach  J.A.: — This  is  an  appeal  by  the  defendants,  owners, 
from  a judgment  of  His  Honour  Judge  Smith,  of  the  County 
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Court  of  the  County  of  Lennox  and  Addington,  in  a mechanics’ 
lien  action. 

The  plaintiff  as  a general  contractor  constructed  a barn  for 
the  defendants  on  land  owned  by  them.  In  furtherance  of  such 
construction  the  plaintiff  entered  into  subcontracts  with  the  lien 
claimants  represented  in  these  proceedings  by  Mr.  Madden,  and 
they  performed  certain  services  under  those  subcontracts. 

The  plaintiff  and  those  other  lien  claimants  each  registered 
a claim  for  lien  against  the  lands  but  the  plaintiff  alone  com- 
menced an  action  for  the  enforcement  of  her  lien.  The  other  lien 
claimants  were  each  served  with  notice  of  trial  pursuant  to  the 
provisions  of  The  Mechanics’  Lien  Act,  R.S.O.  1950,  c.  227,  s. 
35(2). 

The  learned  trial  judge  held  that  the  plaintiff  was  not  entitled 
to  a lien  but  he  awarded  the  plaintiff  judgment  against  the 
defendants  personally.  He  further  held  that  the  two  other  lien 
claimants,  Beaver  Lumber  Company,  Limited  and  Frank  J.  S. 
Smith,  were  each  entitled  to  a lien  in  the  sum  of  $3,557.98  and 
$479.36  respectively,  and  for  those  sums  and  costs  he  also  gave 
them  judgment  against  the  plaintiff  personally. 

The  plaintiff  did  not  comply  with  certain  provisions  of  the 
statute  in  that,  first,  her  statement  of  claim  was  not  verified  by 
affidavit  as  required  by  s.  29(1);  second,  she  did  not  register  a 
certificate  of  action  as  required  by  s.  23. 

Relying  on  such  non-compliance,  it  was  argued  on  behalf  of 
the  appellant  owners,  first,  that  the  plaintiff  could  not  recover 
any  judgment  against  them  in  these  proceedings;  and  second, 
that  the  other  lien  claimants  could  not  recover  a judgment  for. 
the  enforcement  of  their  liens  in  these  proceedings. 

Section  18(1)  is  as  follows:  “A  substantial  compliance  with 
sections  16,  17  and  29  shall  be  sufficient  and  no  lien  shall  be 
invalidated  by  reason  of  failure  to  comply  with  any  of  the 
requisites  of  these  sections  unless,  in  the  opinion  of  the  judge 
or  officer  who  tries  an  action  under  this  Act,  the  owner,  con- 
tractor or  subcontractor,  mortgagee  or  other  person,  is  preju- 
diced thereby,  and  then  only  to  the  extent  to  which  he  is  thereby 
prejudiced.” 

The  learned  trial  judge  has  not  found  that  the  defendants 
were  prejudiced  by  the  failure  to  comply  fully  with  s.  29.  It  is 
a fact  that  he  did  not  make  an  express  finding  one  way  or  the 
other,  but  it  is  implicit  in  his  reasons  that  the  defendants  were 
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not  prejudiced.  There  is  nothing  in  the  whole  case  that  even 
remotely  suggests  that  they  were.  Therefore,  the  plaintiff  would 
be  entitled  to  a judgment  for  the  enforcement  of  her  lien  unless 
the  failure  to  register  a certificate  of  action  was  fatal.  Likewise, 
the  other  lien  claimants  would  be  entitled  to  a judgment  for  the 
enforcement  of  their  respective  liens  unless  the  failure  of  the 
plaintiff  to  register  a certificate  of  action  was  also  fatal  to  their 
liens. 

Section  23,  omitting  the  irrelevant  part,  is  as  follows:  “Every 
lien  for  which  a claim  has  been  registered  shall  absolutely  cease 
to  exist  on  the  expiration  of  ninety  days  after  the  work  or 
service  has  been  completed  or  materials  have  been  furnished  or 
placed  . . . unless  in  the  meantime  an  action  is  commenced  to 
realize  the  claim  or  in  which  the  claim  may  be  realized  under 
this  Act,  and  a certificate  is  registered  as  provided  by  section  22.” 

The  failure  of  the  plaintiff  to  register  a certificate  of  action 
in  the  registry  office  resulted  in  her  lien  lapsing.  Her  right  to 
a judgment  in  these  proceedings  against  the  defendants  person- 
ally was,  however,  not  defeated  by  such  omission. 

In  the  case  of  Kendler  v.  Bernstock  (1915),  33  O.L.R.  351, 
22  D.L.R.  475,  a lien  had  been  registered  within  the  time  limited 
by  the  Act  but  the  action  had  not  been  commenced  within  the 
time  limited  and  for  that  reason  the  plaintiff’s  lien  had  lapsed* 
The  Official  Referee  held  that  in  the  circumstances  the  plaintiff 
was  not  entitled  to  a judgment  for  the  enforcement  of  his  lien 
but  was  entitled  to  a judgment  against  the  defendant  owner 
personally.  On  appeal  it  was  held  that  the  Official  Referee  was 
right  and  that  s.  49,  now  s.  36  (3) , applied. 

Here  the  action  was  commenced  in  time  but  the  lapsing  of 
the  lien  was  due  to  the  failure  of  the  plaintiff  to  register  a 
certificate  of  her  action. 

Section  36(3)  is  as  follows:  “Where  a claimant  fails  to 

establish  a valid  lien  he  may  nevertheless  recover  a personal 
judgment  against  any  party  to  the  action  for  such  sum  as  may 
appear  to  be  due  to  him  and  which  he  might  recover  in  an  action 
against  such  party.” 

The  omission  by  the  plaintiff  to  register  a certificate  of  her 
action  does  not  affect  the  right  of  the  other  lien  claimants  to  a 
judgment  for  the  enforcement  of  their  liens.  That  was  decided 
in  Howard  v.  Herod  Construction  Co.  (1932),  41  O.W.N.  198. 
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The  next  question  to  be  decided  is  this,  namely:  for  what 
amount  should  the  plaintiff  have  judgment  against  the  defend- 
ants personally? 

The  learned  trial  judge  has  found  as  a fact  that  there  was 
no  specific  contract  price  and  the  amount  earned  by  the  plaintiff 
therefore  should  be  determined  on  a quantu7n  meruit  basis. 
There  is  no  quarrel  as  to  that  finding. 

The  defendants  called  a witness,  one  Andre,  who  is  a general 
contractor  with  considerable  experience.  Some  time  before  the 
trial  he  visited  the  barn  and  made  an  estimate  of  the  materials 
and  labour  that  had  gone  into  it.  He  measured  the  size  of  the 
bam  and,  as  he  put  it,  “took  off”  all  materials  and  reckoned 
the  cost  thereof,  to  which  he  added  10  per  cent.,  making  a 
total  of  $12,000  for  materials  and  then  he  applied  a rule  of  thumb 
that  the  cost  of  the  labour  would  be  one-half  the  cost  of  material 
so  that  the  whole  value  would  be  $18,000.  It  is  a fact  that  dur- 
ing the  course  of  construction,  at  the  request  of  the  owners, 
there  were  certain  changes  and  alterations  made  so  that  the 
building  as  finally  constructed  was  not  exactly  that  which  the 
defendants  had  originally  intended. 

As  against  the  evidence  of  Andre  there  was  the  evidence  of 
the  plaintiff’s  foreman  as  to  the  actual  cost  and  quantities  of 
material  that  went  into  the  building  and  the  cost  of  the  labour. 
The  trial  judge  has  apparently  accepted  that  evidence  in  prefer- 
ence to  the  estimate  made  by  Mr.  Andre.  Counsel  for  the  appel- 
lants argued  that  the  learned  trial  judge  should  not  have  accepted 
the  evidence  of  the  foreman  because  vouchers  were  not  produced 
for  some  of  the  material  which  the  foreman  said  went  into  the 
building.  Notwithstanding  that  weakness  in  the  foreman’s  evi- 
dence, the  learned  trial  judge  did  accept  it  and  I am  not  prepared 
to  say  he  was  wrong. 

The  learned  trial  judge  found  that  the  actual  cost  of  labour 
and  material  which  went  into  the  building  was  $23,372.13.  To 
this  he  added  10  per  cent,  as  a fair  profit,  making  a total  of 
$25,709.34.  The  defendants  had  paid  the  plaintiff  on  account 
$19,800.00,  leaving  a balance  of  $5,909.34.  The  trial  judge  did 
not  give  the  plaintiff  judgment  for  that  amount  but  deducted 
therefrom  the  sum  of  $3,224.00  and  gave  the  plaintiff  judgment 
for  the  net  balance,  namely,  $2,685.34. 

The  learned  trial  judge  refers  to  the  item  of  $3,224  as  being 
damages.  I cannot  do  better  than  quote  his  reasons.  He  says: 
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“In  addition  to  the  accounts  being  complicated  the  evidence 
on  both  sides  in  many  instances  was  far  from  satisfactory. 
I realize  that  the  plaintiff’s  workmen  were  faced  with  many 
difficulties,  and  in  many  respects  did  their  work  well,  but  it  was 
also  clearly  established  that  they  were  negligent  in  performing 
part  of  the  work  ....  The  defendants  actually  paid  the  plaintiff 
$19,800  and  on  one  occasion  they  were  prepared  to  bring  the 
payment  up  to  $23,000  in  full  settlement  but  this  was  not  done 
as  the  defendants  desired  to  pay  off  the  sub-contractors  out  of 
the  moneys,  to  which  the  plaintiff  would  not  agree.  There  was 
a considerable  amount  of  faulty  cement- work,  four  ventilators 
should  have  been  installed,  centre  columns  would  have  to  be 
braced  and  some  windows  would  have  to  be  changed.  Mr.  Andre, 
a general  contractor  of  many  years’  experience,  fixed  the  amount 
of  these  damages  at  $3,224,  which  figure  I accepted.” 

I have  carefully  read  Andre’s  evidence  as  it  appears  in  the 
transcript  and  there  is  no  mention  by  him  of  the  figure  of  $3,224. 
Both  counsel  appearing  on  this  appeal  agreed  that  the  transcript 
of  evidence  was  very  faulty.  In  my  opinion  it  is  deplorable. 
The  learned  trial  judge  did  not  get  the  figure  of  $3,224  out  of 
thin  air  and  I can  only  assume  that  that  figure  was  stated  by 
the  witness  Andre  although  it  does  not  appear  in  the  transcript 
of  Andre’s  evidence. 

When  the  trial  judge  in  his  reasons  uses  the  word  “damages” 
he  does  not  by  the  use  of  that  word  correctly  describe  what  he 
is  trying  to  express.  Where  the  sole  question,  as  here,  is  the 
value  of  work  done  and  that  question  is  being  determined  on  a 
quantum  meruit  basis,  there  is  no  room  for  the  application  of 
damages.  The  person  for  whom  the  work  is  done  is  not  to  be 
indemnified  for  faulty  work  or  for  omissions  as  from  a contract. 
He  is  simply  not  liable  in  the  first  instance  for  such  faulty  work 
or  omissions  because  they  are  not  included  in  the  quantum 
meruit. 

I do  not  know  the  totality  of  what  the  trial  judge  intended 
to  include  under  the  heading  “damages”.  He  undoubtedly  in- 
tended to  include  under  that  heading  the  cost  of  replacing  the 
faulty  cement-work,  and  that  would  embrace  both  the  cost  of 
tearing  out  the  faulty  cement-work  and  putting  in  new  cement- 
work.  In  so  far  as  the  four  ventilators  are  concerned,  it  may 
be  that  certain  work  done  by  the  plaintiff  would  have  to  be 
torn  out  in  order  to  install  the  four  ventilators  to  which  the 
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trial  judge  refers.  If  that  is  so,  then  the  plaintiff  would  not  be 
entitled  to  the  cost  of  material  and  labour  that  went  into  that 
part  of  the  construction  which  now  must  be  removed  before 
the  ventilators  can  be  installed.  The  cost  of  the  ventilators 
themselves  and  their  installation  should  not  be  deducted  from 
the  sum  of  $23,372.13  because  it  was  not  included  in  that  sum 
in  the  first  instance.  The  same  can  be  said  with  respect  to  the 
bracing  of  the  centre  columns.  So  far  as  the  windows  are  con- 
cerned, I do  not  understand  from  the  record  that  their  location 
is  to  be  changed  but  rather  that  they  are  to  be  made  leak-proof, 
and  it  may  be  that  in  making  them  leak-proof  certain  work 
which  the  plaintiff  did  in  their  original  installation  is  of  no  value. 
If  that  is  so,  then  that  particular  part  of  the  plaintiff’s  expendi- 
ture should  be  deducted  from  the  sum  of  $23,372.13. 

I have  retained  this  matter  for  some  time  struggling  to  find 
some  way  to  avoid  referring  the  matter  back  to  the  trial  judge, 
my  purpose  of  course  being  to  save  the  cost  of  such  a further 
reference  if  at  all  possible,  but  by  reason  of  sparsity  of  evidence 
and  errors  in  the  transcript  I am  unable  to  dispose  finally  of 
this  case  in  a way  that  I could  be  certain  would  not  do  an 
injustice  to  one  or  other  of  the  parties. 

I would  therefore  allow  the  appeal  and  refer  the  matter  back 
to  the  County  Judge  on  the  question  only  of  the  quantum  of  the 
sum  to  which  the  plaintiff  is  entitled  against  the  defendants 
personally.  This  further  reference  to  the  trial  judge  is  not  a 
reference  at  large  as  to  quantum  but  is  to  be  limited  to  the 
faulty  cement,  the  four  ventilators,  the  bracing  of  the  centre 
columns  and  the  changing  of  the  windows.  The  quantum  of  the 
sum  to  which  the  plaintiff  will  be  entitled  will  involve  also  the 
amount  of  the  liens  to  which  the  other  lien  claimants  will  be 
entitled  because  the  total  of  their  liens  cannot  exceed  15  per 
cent,  of  the  total  value  of  the  work  as  eventually  determined. 

I would  not  interfere  with  the  disposition  of  costs  made  by 
the  trial  judge.  As  between  the  appellants  and  the  plaintiff 
respondent  there  should  be  no  costs  on  this  appeal.  As  between 
the  appellants  and  the  other  lien  claimants  I think  the  appellants 
should  pay  their  costs  on  this  appeal. 

Appeal  allowed  in  part. 

Solicitors  for  the  plaintiffs  respondent:  Cartwright  & Cart- 

wright, Kingston.  - 

Solicitor  for  the  defendants,  appellants:  H.  A.  McNeill,  King- 
ston. 
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[COURT  OF  APPEAL.] 

Rooney  et  aL  v*  Jasinski. 

Infants — Actions  by — Costs — Liability  of  Infant  to  Indemnify  Next 
Friend  for  Solicitor-and-client  Costs — Excess  over  Party-and-party 
Costs  Recovered  from  Defendant — Taxation — Payment  out  of  Un- 
satisfied Judgment  Fund — The  Highway  Traffic  Act,  R.8.O.  1950,  c. 
167,  s.  108a,  enacted  by  1951,  c.  34,  s.  10. 

An  infant  may  be  liable  to  indemnify  his  next  friend  for  such  solicitor- 
and-client  costs  as  are  incurred  on  his  behalf,  bona  fide  and  for  the 
infant’s  benefit,  and  such  costs  may  be  made  a charge  on  moneys 
already  in  court  to  the  credit  of  the  infant.  Lipsett  v.  Perdue  (1889), 
18  O.R.  575;  Steeden  v.  Walden,  [1910]  2 Ch.  393;  Taner  v.  Ivie  (1752), 
2 Ves.  Sen.  466;  Graves  v.  Dufferin  Paving  <&  Crushed  Stone  Ltd. 
et  al.,  [1942]  O.W.N.  76,  498;  Morris  et  al.  v.  Wabash  Railway  Com- 
pany et  al.,  [1947]  O.R.  877.  This  principle  applies  equally  to  the 
excess  of  solicitor-and-client  costs  over  the  party-and-party  costs 
recovered  from  the  other  party  in  the  litigation. 

Solicitors — Remuneration — Recovery  of  Costs  as  between  Solicitor  and 
Client — Excess  over  Taxed  Party-and-party  Costs — Taxation — The 
Solicitors  Act,  R.S.O.  1950,  c.  368,  s.  33 — Special  Circumstances — 
Action  by  Infant,  with  Personal  Claim  by  Next  Friend — Recovery 
out  of  Unsatisfied  Judgment  Fund—~The  Highway  Traffic  Act,  R.S.O. 
1950,  c.  167,  s.  108a,  enacted  by  1951,  c.  34,  s.  10. 

Section  33  of  The  Solicitors  Act,  which  authorizes  the  making  of  a 
praecipe  order  for  taxation  of  costs  as  between  solicitor  and  client, 
should  not  be  resorted  to  if  special  circumstances  exist,  in  which  case 
the  solicitor  should  apply  for  an  order  for  taxation  of  his  bill,  to 
be  made  in  the  exercise  of  the  inherent  jurisdiction  of  the  Court. 
The  words  “special  circumstances”  in  this  connection  include  any 
circumstance  of  an  exceptional  nature  affecting  either  the  matter  of 
costs  generally  or  the  client’s  liability  which  a judge,  in  the  exercise 
of  a judicial  discretion,  looks  upon  as  justifying  taxation.  In  re  Hirst 
(&  Capes,  [1908]  1 K.B.  982;  [1908]  A.C.  416,  applied.  Where  there 
is  an  arguable  question  whether  the  solicitor  is  entitled  to  any  excess 
solicitor-and-client  costs  over  and  above  the  party-and-party  costs  re- 
covered from  the  other  party  to  the  litigation,  a praecipe  order  should 
not  be  made.  Re  Solicitor,  [1940]  O.W.N.  438;  [1940]  4 D.L.R.  821; 
Re  Solicitor  (1926),  31  O.W.N.  53,  applied.  In  such  circumstances  the 
bill  should  be  referred  by  the  Court  for  taxation,  and  it  will  be  for 
the  taxing  officer  to  decide  whether  any  additional  solicitor-and-client 
• costs  should  be  taxed,  or  for  what  portion  of  the  excess  the  client 
(in  this  case  an  infant)  is  liable. 

An  appeal  by  the  plaintiffs,  and  by  their  solicitor,  from  an 
order  of  McRuer  C.J.H.C.,  refusing  to  refer  a solicitor-and-client 
bill  of  costs  for  taxation. 

2nd  October  1952.  The  appeal  was  heard  by  Henderson, 
Hogg  and  Gibson  JJ.A. 

B.  Grossherg,  Q.C.,  for  the  appellants:  The  plaintiffs’  costs 
of  the  application  for  payment  out  of  the  unsatisfied  judgment 
fund  were  fixed  at  $76.  It  has  been  held  that  these  costs  do  not 
include  the  costs  of  the  intermediate  steps  taken  before  the 
launching  of  the  application:  Re  MacBeth  v.  Curran,  [1948] 
O.R.  at  450,  [1948]  3 D.L.R.  at  91.  See  also  Re  Hill  v.  Phillips, 
[1948]  O.W.N.  587,  [1948]  3 D.L.R.  312;  Re  Higgins  et  al.  v. 
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Ricketts,  [1948]  O.W.N.  622,  [1948]  4 D.L.R.  318.  The  costs  of 
such  an  application  rarely  exceed  $75 : Re  Fitzsimmons  v.  Walsh, 
[1949]  O.W.N.  652. 

It  is  obvious  that  the  solicitor’s  charges  for  much  of  the 
work  done  to  obtain  an  order  for  payment  out  of  the  fund, 
including  necessary  investigations  and  the  examination  of  the 
judgment  debtor,  must  be  charged  to  the  client  on  a solicitor-and- 
client  basis. 

Section  108a  of  The  Highway  Traffic  Act,  R.S.O.  1950,  c.  167, 
enacted  by  1951,  c.  34,  s.  10,  is  mandatory  and  requires  that  the 
solicitor’s  bill  shall  be  taxed  before  any  payment  can  be  obtained 
from  the  fund. 

The  Official  Guardian  was  served  with  notice  of  the  taxing 
officer’s  appointment  to  tax  the  bill  in  this  case,  as  required  by 
Graves  v.  Dufferin  Paving  & Crushed  Stone  Ltd.  et  al.,  [1942] 
O.W.N.  76,  reversed  in  other  respects  [1942]  O.W.N.  498.  Coun- 
sel for  the  Official  Guardian  objected  to  the  taxation  proceeding, 
and  in  an  informal  discussion  McRuer  C.J.H.C.  directed  that  an 
application  be  made  to  him  for  an  order  referring  the  bill  for 
taxation.  This  was  done  and  the  application  was  dismissed.  The 
order  appealed  from  prevents  us  from  taxing  a solicitor-and- 
client  bill,  as  we  are  required  to  do  by  s.  108a  before  we  can 
obtain  payment  out  of  the  fund. 

The  learned  Chief  Justice  was  in  error  in  holding  that  the 
plaintiffs’  solicitor  was  limited  to  party-and-party  costs.  He  was 
also  in  error  in  holding  that  the  next  friend  was  not  entitled  to 
be  indemnified  for  the  excess  of  solicitor-and-client  costs  over 
the  party-and-party  costs.  A next  friend  is  prima  facie  entitled 
to  indemnity:  Steeden  v.  Walden,  [1910]  2 Ch.  393;  Graves  v. 
Dufferin  Paving  d Crushed  Stone  Ltd.  et  al.,  supra;  Morris  et  al. 
V.  Wabash  Railway  Company  et  al.,  [1947]  O.R.  877,  [1948]  1 
D.L.R.  197. 

My  submission  is  that  the  order  of  McRuer  C.J.H.C.  should 
be  set  aside,  and  that  an  order  should  be  made  referring  the 
solicitor-and-client  bill  for  taxation  and  either  setting  out  the 
proportion  of  the  excess  that  is  to  be  paid  out  of  the  infant’s 
funds  or  reserving  that  question  for  a further  application,  after 
the  taxation,  to  charge  the  infant’s  funds  in  court. 

A.  R.  Dick,  for  the  Minister  of  Highways,  had  nothing  to  say. 
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J.  M.  Baird,  Q.C.,  for  the  Official  Guardian,  respondent:  This 
is  a new  procedure.  The  Official  Guardian  did  not  know  how  to 
proceed.  The  infant  is  a ward  of  the  Court.  In  other  actions  by 
infants  solicitor-and-client  costs  are  not  paid  except  on  the  fiat 
or  order  of  a judge.  The  practice  has  been  to  go  to  the  trial 
judge,  who  is  in  the  best  position  to  know  whether  solicitor-and- 
client  costs  should  be  awarded.  The  Official  Guardian  felt  that 
there  should  be  a uniformity  in  the  practice.  [Hogg  J.A.:  The 
statute  does  not  say  that  solicitor-and-client  costs  are  not  to  be 
taxed  if  infants  are  involved.]  [Henderson  J.A. : This  solicitor- 
and-client  bill  is  not  that  of  the  infant,  but  is  between  the  next 
friend  and  the  solicitor.  The  order  appealed  from  is  tantamount 
to  a ruling  that  the  next  friend  cannot  get  indemnity  for  the 
solicitor-and-client  costs?]  Yes.  [Gibson  J.A.:  But  the  statute 
says  that  the  money  cannot  be  paid  into  court  until  after  taxa- 
tion.] The  practice  has  been  that  if  the  solicitor  makes  an 
affidavit  that  he  is  not  asking  for  solicitor-and-client  costs  the 
Department  will  pay  from  the  fund  without  having  the  bill 
taxed.  We  ask  that  this  matter  be  referred  to  the  trial  judge 
to  fix  the  costs;  that  would  prevent  duplicity  of  proceedings. 
[Henderson  J.A.:  Why  was  this  application  made  to  McRuer 
C.J.H.C.  instead  of  to  the  trial  judge?]  The  Official  Guardian 
wished  to  have  a practice  established.  [Henderson  J.A.:  How 
can  we,  in  this  appeal,  make  an  order  referring  the  matter  to 
the  trial  judge?] 

B.  Grossherg,  Q.C.,  in  reply:  The  Chief  Justice  directed  me 
to  bring  the  motion  before  him;  he  did  not  merely  suggest  it. 
The  Minister  has  no  right  to  make  a payment  out  of  the  fund 
on  the  strength  of  an  affidavit;  the  bill  must  be  taxed. 

Cur.  adv.  vult. 

13th  November  1952.  The  judgment  of  the  Court  was  de- 
livered by 

Hogg  J.A.: — On  the  24th  November  1950  judgment  in  this 
action  was  pronounced  by  Mr.  Justice  Kelly,  whereby  the  infant 
plaintiff,  Patricia  Rooney,  recovered  against  the  defendant  Jasin- 
sky,  for  injuries  suffered  by  her  as  a I’esult  of  a motor  car 
accident,  the  sum  of  $3,500  and  costs  of  the  action.  The  plaintiff 
Michael  Rooney,  suing  on  behalf  of  himself  as  well  as  in  the 
capacity  of  the  infant’s  next  friend,  was  awarded  by  the  said 
judgment  the  sum  of  $649.05  for  out-of-pocket  expenses  incurred 
on  behalf  of  the  infant  plaintiff.  On  the  20th  December  1950  the 
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party-and-party  costs  of  the  plaintiffs  were  taxed  at  the  sum 
of  $1,048.80,  including  disbursements  of  $130.45.  The  amount 
of  $650  was  taxed  as  a counsel  fee. 

It  was  ordered  by  Mr.  Justice  Spence  that  the  Minister  of 
Highways  for  the  Province  of  Ontario  pay  into  court  to  the 
credit  of  the  infant  the  sum  of  $3,500  and  interest  and  pay  to 
the  said  Michael  Rooney  the  sum  of  $649.05  and  interest,  out 
of  the  unsatisfied  judgment  fund.  It  was  further  ordered  that 
out  of  this  fund  the  costs  of  the  action  as  taxed  be  paid  to  the 
said  Michael  Rooney.  None  of  the  sums  dealt  with  by  the  order 
of  Spence  J.  have  yet  been  paid  into  court. 

The  solicitor  for  the  plaintiffs,  one  of  the  appellants  herein 
(hereafter  referred  to  as  “the  appellant”),  has  prepared  a bill 
of  his  costs  in  connection  with  the  action  as  between  solicitor  and 
client,  which  bill  amounts  to  the  sum  of  $1,976.90.  This  bill 
bears  no  date  nor  is  there  evidence  as  to  when  it  was  delivered 
to  his  clients,  the  plaintiffs  in  the  action.  It  then  appears  that 
an  appointment  was  obtained  from  the  taxing  officer  to  tax  this 
solicitor-and-client  bill  and  the  Official  Guardian  was  given  notice 
of  this  appointment.  Counsel  for  the  Official  Guardian  appeared 
before  the  taxing  officer  on  the  return  of  the  appointment  and 
objected  to  the  taxation  being  proceeded  with,  upon  the  ground 
that  he  desired  to  speak  to  the  Chief  Justice  of  the  High  Court 
in  connection  with  the  taxation  of  solicitor-and-client  bills  of 
costs  where  an  infant  was  entitled  to  payment  out  of  the  unsatis- 
fied judgment  fund  of  a judgment  recovered  by  such  infant. 

A notice  of  motion  was  served  by  the  appellant  upon  the 
Official  Guardian  and  the  Minister  of  Highways,  returnable  be- 
fore the  presiding  judge  in  chambers  at  Osgoode  Hall  on  the  2nd 
November  1951,  in  which  an  order  was  requested  “ (a)  Referring 
to  the  Taxing  Officer  at  Toronto  the  Solicitor  and  Client  Bill  of 
Costs  of  the  solicitor  for  the  plaintiffs  to  be  taxed  in  the  presence 
of  the  Official  Guardian,  or  his  representative;  (b)  Directing 
that  the  amount  found  due  after  the  taxation  be  paid  as  the 
Court  shall  direct”.  This  application  was  heard  by  the  learned 
Chief  Justice  of  the  High  Court,  who  delivered  judgment  on 
the  19th  June  1952,  dismissing  the  application  with  costs.  From 
this  order  leave  was  given  by  Mr.  Justice  Wells  for  the  present 
appeal  to  this  Court. 

It  is  expressed  in  the  reasons  for  judgment  of  the  Chief 
Justice  of  the  High  Court  that  the  case  at  bar  was  not  of 
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such  a character  that  the  infant’s  share  of  the  judgment  should 
be  charged  with  costs  on  a solicitor-and-client  basis.  He  said: 

‘The  amount  of  the  costs  taxed  on  a party-and-party  basis, 
when  taken  in  relation  to  the  total  sum  recovered,  would  in- 
dicate that  in  the  absence  of  some  unusual  circumstances  the 
solicitor  will  be  well  compensated.  In  addition  to  this,  the  next 
friend  made  a substantial  claim  in  the  same  action  against  the 
defendant  and  it  would  be  with  great  difficulty  and  certainly  not 
without  a reference  to  the  Master  that  it  could  be  determined 
what  additional  solicitor-and-client  costs  had  been  incurred  by 
reason  of  the  infant’s  claim.” 

The  learned  Chief  Justice  further  stated  that  every  solicitor 
has  a right,  except  as  provided  by  the  section,  to  have  his  costs 
taxed  against  the  client  on  a solicitor-and-client  basis  by  virtue 
of  the  provisions  of  s.  33  of  The  Solicitors  Act,  R.S.O.  1950,  c. 
368.  He  further  said  that  in  this  case  the  Court  was  asked  to 
exercise  its  inherent  jurisdiction  to  make  the  order  referring 
the  solicitor-and-client  bill  for  taxation  and  to  order  that  the 
amount  taxed  in  excess  of  the  party-and-party  costs  be  paid  out 
of  the  infant’s  funds  now  in  the  hands  of  the  Court.  He  con- 
cluded that  he  could  not  comply  with  the  request  made  under  the 
circumstances  present  in  this  matter. 

Section  33  of  The  Solicitors  Act  provides  that  where  the 
retainer  of  the  solicitor  is  not  disputed,  and  there  are  no  special 
circumstances,  an  order  may  be  obtained  on  praecipe  by  the 
solicitor,  “for  the  taxation  of  a bill  already  delivered,  at  any 
time  after  the  expiration  of  one  month  from  its  delivery,  pro- 
vided no  order  for  its  taxation  has  been  previously  made”. 

There  is  nothing  before  the  Court  to  show  that  the  provi- 
sions of  this  section  had  been  invoked,  other  than  the  statement 
of  counsel  that  an  appointment  to  tax  had  been  obtained  and 
served. 

The  appellant  contends  that  he  should  have  been  permitted 
to  have  his  bill  taxed  in  order  that  he  might  file  it  with  the 
Minister  of  Highways  as  provided  by  the  terms  of  s.  108a  of  The 
Highway  Traffic  Act,  R.S.O.  1950,  c.  167,  enacted  by  1951, 
c.  34,  s.  10,  which  reads  in  part: 

“(1)  No  moneys  shall  be  paid  out  of  the  Fund  under  or  in 
respect  of  an  order  or  judgment  until  the  bill  or  bills  of  costs 
of  the  barrister  or  solicitor  acting  or  who  acted  for  the  applicant 
in  the  application  or  action  which  resulted  in  the  order  or 
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judgment,  as  taxed  on  a solicitor  and  client  basis,  is  filed  with 
the  Minister.” 

This  section,  on  its  face,  contemplates  a solicitor-and-client 
bill  being  taxed  and  filed.  The  language  of  the  section  is  not 
ambiguous  and  means  exactly  what  it  says.  No  money  which  has 
been  awarded  to  a party  to  an  action,  by  an  order  or  judgment, 
shall  be  paid  out  of  the  unsatisfied  judgment  fund  until  the  bill 
of  costs  for  the  solicitor  who  acted  for  the  said  party  who  is 
entitled  to  be  paid  out  of  the  said  fund  has  been  taxed  on  a 
solicitor>£md-client  basis  and  filed  with  the  Minister.  Doubtless 
the  object  of  the  amendment  is  to  protect  a plaintiff  who  is 
entitled  to  be  paid  the  amount  of  a judgment  out  of  the  unsatis- 
fied judgment  fund  from  being  charged  by  a solicitor  with  an 
amount  which  might  be  greater  than  he  could  tax. 

Counsel  for  the  Official  Guardian  contended  that  where  an 
infant  recovered  a judgment  for  damages  and  obtained  an  order 
for  the  payment  into  court  of  the  amount  of  such  damages 
from  the  aforesaid  fund,  that  sum  was  not  subject  to  costs  as 
between  solicitor  and  client  and  could  not  be  charged  with  the 
payment  of  such  costs  or  any  part  of  them.  Counsel  for  the 
appellant  submitted  that  whether  the  amount  payable  under 
the  judgment  from  the  fund,  to  which  an  infant  was  entitled, 
could  be  charged  with  solicitor-and-client  costs  was  a matter 
to  be  decided  by  the  Court  either  before  or  after  the  taxation 
of  the  solicitor’s  bill,  but  the  solicitor  had  a right  to  have  his 
bill  taxed. 

In  view  of  the  circumstances  existing  in  this  present  case, 
and  in  view  of  the  question  or  questions  of  law  which  must  be 
determined,  I do  not  think  that  it  is  one  in  which  a praecipe 
order,  that  is  to  say,  an  order  as  of  course,  as  provided  by  s.  33 
of  The  Solicitors  Act,  could  be  properly  issued  even  if  such 
order  had  been  applied  for  within  the  period  limited  by  the 
section. 

In  Re  Solicitor,  [1940]  O.W.N.  438,  [1940]  4 D.L.R.  712, 
affirmed  [1940]  4 D.L.R.  821,  where  the  question  of  the  right 
of  a solicitor  to  an  ex  parte  or  praecipe  order  under  s.  33  of  The 
Solicitors  Act  was  under  the  consideration  of  the  Court,  Rose 
C.J.H.C.  concluded  that:  ‘‘ . . . there  must  not  be  an  application 
ex  parte  (or  on  praecipe)  for  an  order  for  taxation  when  there 
was  any  real  question  of  which  the  Court  ought  to  be  informed 
before  an  order  for  taxation  was  made;  and  it  appears  that  if 
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an  order  which  ought  to  have  been  applied  for  on  notice  was 
made  ex  parte  (or  on  praecipe)  it  would,  except,  perhaps,  in  some 
special  circumstances,  be  set  aside.” 

In  Re  SoMcitm'  (1926),  21  O.W.N.  53,  Hugh  T.  Kelly  J. 
decided  that  an  order  on  'praecipe  for  taxation  should  not  issue 
where  questions  were  involved  which  the  taxing  officer  had  not 
power  to  dispose  of  or  entertain. 

If  there  are  special  circumstances  present,  the  solicitor  may 
apply  to  the  Court,  on  notice,  for  an  order  for  the  taxation  of 
his  solicitor-and-client  bill.  The  meaning  of  the  phrase  “special 
circumstances”  as  it  appears  in  s.  33  of  The  Solicitors  Act  has 
been  interpreted  to  include  any  circumstances  of  an  exceptional 
nature  affecting  the  matter  of  costs  or  the  liability  of  a solicitor’s 
client  which  a judge,  in  the  exercise  of  his  judicial  discretion  in 
each  particular  case,  may  consider  to  justify  a taxation:  Holme- 
sted  and  Langton,  Ontario  Judicature  Act,  5th  ed.  1940,  p.  1585; 
7n  re  Hirst  d Capes,  [1908]  1 K.B.  982,  affirmed  with  a variation 
sub  nom.  Hirst  d Capes  et  al.  v.  Fox  et  al.^  [1908]  A.C.  416. 
It  has  been  held  that  the  Court  has  the  right  to  direct  the  taxa- 
tion of  a solicitor-and-client  bill  of  costs  under  its  inherent  juris- 
diction and  apart  from  the  provisions  of  The  Solicitors  Act: 
Storer  d Co.  v.  Johnson  and  Weatherall  (1890),  15  App.  Cas. 
203;  Lumsden  v.  The  Shipcote  Land  Company,  [1906]  2 K.B. 
433;  Arnoldi  v.  Tremaine,  57  O.L.R.  310,  [1925]  3 D.L.R.  911. 

The  whole  matter  seems  to  resolve  itself  into  the  concrete 
issue  whether  an  infant  plaintiff,  for  whom  a solicitor  acts  in  an 
action  at  law,  is  liable  for  solicitor-and-client  costs.  This  is  a 
question  which  should  now  be  determined.  It  is,  as  was  said 
by  Rose  C.J.H.C.  in  Re  Solicitor,  S'upra,  a real  question  of  which 
the  Court  should  be  informed  before  an  order  for  taxation  was 
made. 

In  Lipsett  v.  Perdue  (1890),  18  O.R.  575,  the  action  was 
brought  to  recover  possession  of  certain  lands.  The  defendant 
was  an  infant  and  appeared  by  the  Official  Guardian.  In  his 
reasons  for  judgment  Street  J.,  in  commenting  upon  the  liability 
of  an  infant  for  costs,  said  that  at  law,  it  appeared,  an  infant 
defendant  might  be  liable  for  costs  but  in  equity  the  practice 
had  not  been  to  give  costs  against  an  infant  personally  although 
they  had  frequently  been  ordered  to  be  paid  out  of  the  infant’s 
share  of  an  estate  before  the  Court.  On  appeal  from  this  order 
to  a Divisional  Court,  Mr.  Justice  John  Rose,  who  delivered  the 
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judgment  of  the  Court,  said  at  p.  580:  “I  see  no  reason  why,  in 
a proper  case,  there  should  not  be  an  order  for  costs  against  an 
infant,  to  be  recovered  in  the  usual  way.” 

In  Steeden  v.  Walden,  [1910]  2 Ch.  393,  it  was  held  that 
where  an  action  was  properly  instituted  on  the  advice  of  counsel 
and  conducted  with  diligence  by  the  next  friend  of  an  infant 
plaintiff,  but  was  dismissed  with  costs  and  damages  to  be  paid 
by  the  next  friend,  the  infant  was  bound  to  indemnify  the  next 
friend  against  such  costs  and  damages  and  the  costs,  charges 
and  expenses  properly  incurred  by  him  on  the  infant’s  behalf 
in  relation  to  the  action,  but  that  no  declaration  of  charge  in 
respect  of  such  costs  should  be  made  upon  the  infant’s  property 
for  the  reason  that  such  property  was  not  being  administered 
by  the  Court. 

In  that  case  a next  friend  brought  action  for  a declaration 
that  the  infant  was  entitled  to  the  fee  simple  in  certain  lands. 
In  the  course  of  his  reasons  for  judgment  Mr.  Justice  Eve  com- 
mented upon  several  cases  which  he  considered  to  be  in  point 
and  quoted  a passage  from  the  judgment  of  Lord  Hardwicke  in 
Taner  v.  Ivie  (1752) , 2 Ves.  Sen.  466,  28  E.R.  298,  which  is  in 
part  as  follows: 

“It  is  a different  question  between  the  prochein  amy  and 
the  infant,  in  whose  behalf  he  has  brought  the  suit;  for  then 
the  question  is  whether  he  was  sufficiently  warranted  to  bring 
it;  whether  it  was  brought  and  carried  on  in  a reasonable  manner 
and  without  laches;  for  if  so,  the  infant  ought  to  re-imburse  him 
in  that  suit,  especially  in  a case  of  this  kind  where  everything 
as  to  the  account  and  management  of  the  infant’s  estate  was 
under  the  direction  of  the  Court.” 

Eve  J.  concluded  that:  “These  and  other  decisions,  whereby 
property  of  the  infant  under  the  control  of  the  Court  has  been 
made  available  to  recoup  the  next  friend,  proceed  upon  the  foot- 
ing that  the  infant  is  prima  facie  liable  to  indemnify  the  next 
friend  against  costs  properly  incurred  on  his  behalf,  and  they 
shew  that  such  liability  ought  to,  and  will,  be  enforced  in  all 
cases  where  the  Court  is  satisfied  that  the  litigation  has  been 
prompted  by  motives  of  benevolence  towards  the  infant,  and  has 
been  conducted  in  his  interest  and  with  diligence  and  propriety.” 

An  order  was  made  to  the  effect  that  the  infant  defendant 
was  bound  to  indemnify  the  plaintiff  against  the  costs  and  dam- 
ages he  was  ordered  to  pay  under  the  judgment  dismissing  the 
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original  action  brought  by  him  as  next  friend,  as  well  as  the 
costs,  charges  and  expenses  properly  incurred  by  the  plaintiff 
on  the  infant’s  behalf  in  and  in  relation  to  such  action.  The 
learned  judge  said  that  the  declaration  of  charge  requested 
could  not  be  made  as  the  Court  was  not  administering  the  in- 
fant’s estate. 

In  Graves  v.  Duffevin  Paving  d Crushed  Stone  Ltd,  et  al,, 
[1942]  O.W.N.  76,  Mr.  Justice  Gerald  Kelly  came  to  the  con- 
clusion that  if  a next  friend  has  conducted  litigation  with  dili- 
gence and  propriety  on  behalf  of  an  infant,  he  should  be  indem- 
nified out  of  the  infant’s  estate  “so  far  as  it  is  under  the  control 
of  the  Court,  for  all  costs  and  expenses  properly  incurred  and 
disbursements  properly  made  in  connection  with  the  litigation”. 
This  judgment  was  set  aside  on  appeal,  [1942]  O.W.N.  498,  but 
the  principle  here  enunciated  was  not  affected. 

A later  case  is  that  of  Morris  et  al.  v,  Wabash  Railway  Com- 
pany et  al.,  [1947]  O.R.  877,  [1948]  1 D.L.R.  197,  in  which 
the  question  of  the  liability  of  an  infant  for  costs  is  the  subject 
of  some  discussion.  Mr.  Justice  Urquhart  expressed  his  opinion 
on  the  point  in  question,  based  upon  the  judgment  of  Eve  J.  in 
Steeden  v.  Walden,  supra,  which  appears  to  be  a leading  case, 
in  the  following  language:  “I  think  it  is  a fair  inference  from 
this  case,  not  only  that  the  next  friend  is  entitled  to  the  solicitor 
and  client  costs  which  he  has  properly  incurred,  but  also  that  if 
there  is  a fund  in  the  hands  of  the  Court  to  which  the  infant 
is  entitled,  a charge  should  be  made  upon  this  fund.” 

The  above-mentioned  cases  are  authority  for  holding  that  an 
infant  may  be  liable  for  such  solicitor-and-client  costs  as  are 
incurred  on  his  or  her  behalf  and  that  such  costs  may  be  made  a 
charge  on  moneys  which  are  already  in  court  to  the  credit  of 
an  infant  plaintiff  in  an  action.  In  the  present  case  the  appel- 
lant requests  that  such  amount  as  may  be  taxed  for  solicitor- 
and-client  costs  in  excess  of  the  party-and-party  costs  already 
taxed,  which  is  referable  to  services  performed  on  behalf  of 
the  infant  plaintiff,  be  paid  out  of  the  infant’s  funds  when  paid 
into  court  in  consequence  of  the  order  of  Mr.  Justice  Spence. 

With  the  greatest  respect,  I am  of  the  opinion  that  the  order 
of  the  learned  Chief  Justice  of  the  High  Court  of  the  19th  June 
1952  should  be  vacated  and  set  aside  and  that  the  bill  of  costs 
as  between  solicitor  and  client  should  be  referred  to  the  acting 
taxing  officer  at  Osgoode  Hall  for  taxation.  On  such  taxation 
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the  party  or  person  opposing  the  solicitor-and-client  bill  will  be 
at  liberty  to  contend  that  no  solicitor-and-client  costs  should  be 
taxed  having  regard  to  all  of  the  circumstances,  including  the 
sum  already  taxed  for  party-and-party  costs.  If  an  amount  for 
such  costs  is  taxed  exceeding  the  amount  taxed  for  party-and- 
party  costs,  it  should  be  determined  by  the  taxing  officer  for 
what  portion  of  such  excess  the  infant  plaintiff  would  be  liable. 
These  are  matters  for  the  taxing  officer. 

If  costs  are  taxed  upon  the  reference  of  the  appellant’s  bill 
to  the  taxing  officer,  the  appellant  may  then  file  the  certificate 
of  the  taxation  with  the  Minister  of  Highways  as  provided  by 
the  section  of  The  Highway  Traffic  Act  to  which  reference  has 
been  made.  There  is  at  present  no  sum  in  court  to  which  the 
infant  is  entitled  that  can  be  charged  with  an  amount  that  may 
be  taxed.  If  costs  are  taxed  for  which  the  infant  is  liable  and 
a certificate  of  the  taxation  is  filed  with  the  Minister,  and  when 
the  order  of  Spence  J.  has  been  complied  with  and  the  money 
in  question  has  been  paid  into  court,  the  appellant  may  make 
application  to  have  such  sum  charged  with  the  amount  of  such 
costs  and  to  have  such  amount  paid  out  in  satisfaction  of  the 
same. 

Under  the  circumstances  I do  not  think  there  should  be  an 
order  for  costs  of  the  application  or  of  the  appeal. 

Appeal  allowed  without  costs. 

Solicitor  for  the  plaintiffs,  appellants:  Harry  I.  Rotenherg, 
Toronto. 

Solicitor  for  the  Minister  of  Highways,  respondent:  A.  R. 
Dick,  Toronto. 

Solicitor  for  the  Official  Guardian,  respondent:  J.  M.  Baird, 
Toronto. 
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[COURT  OF  APPEAL.] 

Regina  v*  Hladiy* 

Criminal  Law — Homicide — Charge  to  Jury — Accused  admittedly  Re- 
sponsible for  Death — Charge  as  to  Self-defence  and  Provocation — 
^‘Establishing’*  Provocation — Relating  Facts  to  Issues  in  Case. 

On  a trial  for  murder,  where  the  accused  is  admittedly  responsible  for 
the  death  of  the  deceased,  but  there  is  evidence  that  might  support 
either  self-defence  or  provocation,  the  trial  judge  should  not  instruct 
the  jury  to  determine  first  whether  there  has  been  a murder  and 
secondly  whether  the  accused  is  connected  with  it  or  responsible 
for  it.  The  minds  of  the  jury  should  be  plainly  directed  to  the  ques- 
tion whether  what  the  accused  did  was  murder.  Even  if  self-defence 
has  not  been  raised  as  a defence  by  counsel,  the  trial  judge  should 
tell  the  jury  that  it  should  be  considered  by  them,  and  he  should  re- 
late the  facts  in  evidence  to  that  defence,  so  that  the  jury  can 
consider  the  defence  in  relation  to  the  facts. 

Criminal  Law — Charge  to  Jury —Direction  as  to  Law  and  as  to  Facts — 
Direction  as  to  Issues  to  be  Decided. 

It  would  be  well,  where  a trial  judge  first  deals  at  length  with  all 
the  law  applicable  to  the  case,  and  then  proceeds  to  discuss  the  facts 
at  length,  for  him  to  point  out  to  the  jury  the  particular  issues  to 
which  they  should  direct  their  minds,  especially  in  relation  to  reason- 
able doubt. 

Criminal  Law — Charge  to  Jury — Direction  as  to  Unanimity. 

For  a trial  judge  to  tell  the  jury  that  they  must  be  unanimous  is  not 
of  itself  ground  for  setting  aside  the  verdict,  although  it  would  be 
good  practice  to  make  it  clear  that  the  judge  is  not  instructing  the 
jury  that  any  one  of  them  must  agree  with  the  others  if  he  does  not, 
in  his  own  conscience,  agree.  Latour  v.  The  King,  [1951]  S.C.R.  19 
at  30,  referred  to. 

An  appeal  from  a conviction,  before  Kelly  J.  and  a jury,  for 
murder. 

17th  November  1952.  The  appeal  was  heard  by  Pickup 
C.J.O.  and  Roach,  J.  K.  Mackay,  Gibson  and  F.  G.  MacKay 
JJ.A. 

P.  B.  C.  Pepper  (appointed  by  the  Court),  for  the  accused, 
appellant:  I concede  that  the  circumstantial  and  other  evidence 
led  irresistibly  to  the  conclusion  that  Panok  met  his  death  at 
the  hands  of  the  accused,  and  the  sole  questions  therefore 
were  whether  the  accused’s  act  was  justified  as  being  done  in 
self-defence,  or  whether  the  homicide  should  be  reduced  to  man- 
slaughter by  reason  of  provocation.  The  accused  did  not  give 
evidence,  and  his  defence  must  therefore  be  based  entirely  on 
the  three  statements  made  by  him  to  the  police. 

1.  The  trial  judge  did  not  properly  or  sufficiently  put  to  the 
jury  the  theory  of  the  defence,  or  the  issue  as  to  self-defence. 
He  charged  the  jury  correctly  as  to  the  law  respecting  self- 
defence,  but  nullified  this  by  several  times  telling  them  that 
self-defence  was  “not  raised”  in  the  case,  or  words  to  that  effect. 
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2.  The  trial  judge  did  not  adequately  put  to  the  jury  the 
issue  of  provocation.  The  question  here  was  one  of  credibility. 
If  the  accused  was  telling  the  truth  in  his  third  statement  to  the 
police,  there  was  surely  provocation.  The  trial  judge  did  not 
approach  the  question  in  this  way.  He  first  addressed  the  jury 
at  some  length  as  to  the  law  of  provocation,  much  of  what  he 
said  being  quite  unnecessary  in  this  case,  and  calculated  to  con- 
fuse them.  He  should  have  clearly  said  at  some  stage  of  his 
charge  that  if  the  jury  believed  the  accused’s  story,  or  if  they 
had  any  reasonable  doubt  as  to  whether  it  was  true,  they  should 
convict  him  of  manslaughter  only. 

3.  Several  times  the  trial  judge  referred  incidentally  to  the 
deceased  as  having  been  murdered,  which  entirely  destroyed  the 
defence. 

4.  In  connection  with  the  accused’s  statement,  the  trial 
judge  clearly  showed  by  his  questions  that  he  did  not  believe 
the  statement,  and  this  was  highly  prejudicial  to  the  defence. 

I refer,  on  the  above  points,  to  the  following  authorities: 
Rex  V.  Hewston  and  Goddard  (1930),  38  O.W.N.  49,  55  C.C.C.  13; 
Wu  (alias  Wu  Chuck)  v.  The  King,  [1934]  S.C.R.  609  at  616, 
62  C.C.C.  90,  [1934]  4 D.L.R.  459;  Rex  v,  Harlton,  36  O.W.N. 
63,  52  C.C.C.  310,  [1929]  3 D.L.R.  688;  Rex  v.  West  (1925), 
57  O.L.R.  446,  44  C.C.C.  109;  Lucas  v.  The  Ministerial  Union  of 
The  Lower  Mainland  of  British  Columbia  et  al.  (1916),  23  B.C.R. 
257,  31  D.L.R.  200. 

5.  The  trial  judge  told  the  jury  on  two  occasions  that  they 
must  be  unanimous.  This  is  fatal,  since  it  ignores  or  nullifies 
the  right  to  disagree:  Latour  v.  The  King,  [1951]  S.C.R.  19  at 
30,  98  C.C.C.  258, 11  C.R.  1,  [1951]  1 D.L.R.  834. 

6.  The  trial  judge,  in  charging  the  jury  as  to  provocation, 
said  that  culpable  homicide  might  be  reduced  to  manslaughter  if 
it  was  “established”  that  the  accused  acted  in  circumstances 
amounting  to  provocation.  This  casts  an  onus  on  the  accused,  and 
is  quite  incorrect,  and  it  has  been  condemned  in  many  cases, 
including  Latour  v.  The  King,  supra. 

W.  B.  Common,  Q.C.,  for  the  Attorney-General,  respondent: 
1.  It  is  true  that  the  trial  judge’s  duty  is  to  put  to  the  jury  any 
defence  in  support  of  which  there  is  any  evidence,  even  if  that 
defence  has  not  been  relied  on  at  the  trial:  Mancini  v.  Director 
of  Public  Prosecutions,  [1942]  A.C.  1,  [1941]  3 All  E.R.  272,  28 
Cr.  App.  R.  65.  But  here  the  incident  referred  to  in  the  ac- 
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cused’s  statement  was  clearly  treated  by  defence  counsel  as  a 
matter  of  provocation  rather  than  of  self-defence.  Where  coun- 
sel, having  taken  instructions  from  his  client,  expressly  rejects 
a particular  defence,  it  must  surely  be  assumed  that  the  accused 
admits  that  he  was  not  defending  himself,  but  was  provoked. 
It  is  also  to  be  borne  in  mind  that  the  accused  did  not  go  into 
the  witness-box,  and  the  trial  judge  was  in  a difficult  position, 
because  of  the  necessity  for  saying  nothing  that  could  be  con- 
strued as  a comment  on  that  fact. 

There  is  nothing  in  this  evidence  to  support  a theory  of  self- 
defence  except  a nebulous  remark  in  the  accused’s  statement, 
which  is  entirely  nullified  by  the  accused’s  own  statement  to 
Panok’s  wife.  Further,  the  whole  theory  of  self-defence  is 
negatived  by  the  medical  evidence,  which  must  be  clearly  borne 
in  mind  as  a background  for  the  trial  judge’s  charge. 

2.  The  trial  judge  clearly  put  to  the  jury  the  issue  of  the 
credibility  of  the  accused’s  statements.  How  else  could  he  deal 
with  the  matter,  in  view  of  the  fact  that  the  accused  did  not  give 
evidence?  The  general  directions  given  by  him  as  to  reasonable 
doubt  are  ample.  The  whole  question  of  provocation  is  for  the 
jury,  since  the  decision  in  Taylor  v.  The  King,  [1947]  S.C.R. 
462,  89  C.C.C.  209,  3 C.R.  475,  [1948]  1 D.L.R.  545,  and  it  was 
left  to  them. 

3.  The  trial  judge’s  use  of  the  word  “murder”  was  most 
unfortunate,  but  it  could  have  done  no  harm.  Nowhere  else  in 
a 60-page  charge  did  the  trial  judge  suggest  a view  that  the 
killing  was  murder,  and  he  made  it  abundantly  clear  that  the 
jury  were  the  sole  judges  of  the  facts. 

4.  This  point  is  sufficiently  covered  by  what  I have  already 
said. 

5.  In  Latour  v.  The  King,  supra,  this  point  was  not  one  of 
the  grounds  of  appeal,  but  it  was  raised  by  Fauteux  ,J.  proprio 

• motu  in  his  judgment.  This  Court  has  never  ordered  a new 
trial  on  this  ground.  Further,  what  the  trial  judge  said  in 
this  case  was  very  different  from  what  was  said  in  the  Latour 
case.  Here  he  said  “you  must  be  unanimous  in  your  decision”, 
and  that  is  undoubtedly  correct,  and  does  not  exclude  the  possi- 
bility of  the  jury  being  unable  to  reach  a decision. 

6.  The  word  “establish”  is  unfortunate,  but  my  argument 
as  to  the  charge  on  reasonable  doubt  applies  here.  In  the 
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Latour  case  the  trial  judge  had  not  dealt  exhaustively  with  onus 
and  reasonable  doubt,  as  he  did  here. 

7.  Even  if  there  was  misdirection,  the  appeal  should  be  dis- 
missed under  s.  1014(2)  of  The  Criminal  Code,  R.S.C.  1927,  c. 
36,  since  there  has  been  no  substantial  wrong  or  miscarriage  of 
justice. 

P.  B.  C.  Pepper,  in  reply. 

Cur.  adv.  vult. 

21st  November  1952.  The  judgment  of  the  Court  was  de- 
livered by 

Pickup  C.J.O.: — The  sole  ground  of  appeal  in  this  case  is 
alleged  misdirection  of  the  jury  by  the  learned  trial  judge. 

The  accused  is  a Ukrainian.  According  to  the  evidence  he 
came  to  this  country  in  1950.  He  is  accused  of  murdering 
Jospeh  Panok,  and  a jury  has  found  him  guilty.  The  accused 
had  known  Panok  and  Panok ’s  wife  in  Germany.  After  his 
arrival  in  this  country  the  accused  made  arrangements  to  have 
Panok  and  his  wife,  as  well  as  their  child,  brought  out  to  Canada. 
They  arrived  in  Fort  William  about  November  1951.  The  ac- 
cused had  previously  arranged  for  their  accommodation  at  745 
Simpson  Street  in  Fort  William.  After  they  took  up  residence 
there  the  accused  lived  with  them.  There  were  quarrels,  and, 
on  one  occasion,  a fight,  between  the  accused  and  Panok.  Mrs. 
Panok,  when  called  as  a witness  for  the  Crown,  attributed 
these  quarrels  partly  to  money  matters  and  partly  to  jealousy  on 
the  part  of  Panok  because  she,  on  occasions,  went  out  with  the 
accused.  These  quarrels  appear  to  have  caused  the  Panoks  and 
the  accused  to  separate,  the  Panoks  moving  over  to  Port  Arthur. 
Later,  there  was  reconciliation  and  the  Panoks  moved  back  to 
745  Simpson  Street  in  Fort  William,  the  accused  again  living 
with  them.  According  to  the  evidence  there  was  no  more 
quarrelling  or  fighting,  Mrs.  Panok  going  out  with  her  husband, 
but  there  was  tension.  On  one  occasion,  according  to  the  evi- 
dence of  Mrs.  Panok,  the  accused  suggested  to  her  that  she  go 
away  with  him  and  leave  her  husband,  but  she  refused. 

Such  was  the  situation  prior  to  26th  July  1952,  when  Panok 
disappeared.  His  body  was  found  on  8th  August  in  the  river. 

According  to  the  evidence  of  Mrs.  Panok,  her  husband  and 
the  accused  had  discussed  going  out  in  the  evening  of  26th  July 
to  gather  up  wheat  from  box-cars;  her  husband  had  suggested 
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to  the  accused  on  previous  occasions  going  out  together  to  gather 
up  wheat,  but  she  says  it  was  the  accused’s  suggestion  to  go  out 
on  this  particular  evening.  The  accused  said  it  was  Panok’s 
suggestion.  They  did  not  go  out  together,  and  there  is  no 
evidence  as  to  what  happened  between  the  accused  and  Panok 
after  they  left  the  house  that  evening,  except  statements  made 
by  the  accused  prior  to  his  trial.  He  did  not  give  evidence 
at  the  trial. 

Mrs.  Panok  says  that  the  accused  returned  that  evening 
about  midnight;  that  she  asked  where  Josef  was;  that  he  made 
no  reply  but  told  her  to  go  to  bed;  that  about  4.30  in  the  morning, 
on  her  asking  the  accused  again  where  her  husband  was,  he 
replied,  “Now  he  has  peace”  or  “Now  I have  peace”,  and  that 
“he  killed  him  and  thro  wed  him  in  the  river”. 

Three  later  statements  made  by  the  accused  to  the  police 
were  put  in  evidence  by  the  Crown.  These  were:  (1)  a state- 
ment on  11th  August,  “I  didn’t  murder.  I’m  not  feeling 
guilty”;  (2)  a statement  on  12th  August  detailing  certain  move- 
ments of  the  accused  on  the  evening  of  26th  July — there  was 
nothing  incriminating  in  this  statement;  and  (3)  a statement 
on  14th  August  as  follows : 

“I  had  some  trouble  with  him  before  that  four  months  ago 
because  Joe  did  not  want  to  go  to  work,  at  that  time  I had  been 
drinking  and  during  the  course  of  the  argument  I struck  him, 
the  next  morning  he  told  me  that  I had  hit  him  and  I told  Joe 
I was  sorry  I hit  him,  then  Joe  forgive  me  and  we  were  good 
friends.  About  a week  before  this  thing  happened  he  did  ask 
me  to  go  with  him  to  get  some  wheat  and  at  that  time  I did  not 
go  with  him.  On  Friday  he  did  ask  me  to  go  with  him  but  I 
did  not  go;  then  on  Saturday  he  did  ask  me  to  go  with  him  and 
I went. 

“On  Saturday  when  we  went  there  we  was  looking  for  a car 
and  I found  a car  and  I started  to  open  the  door  then  he  put  a 
rope  around  my  neck  and  I got  hold  of  the  rope  by  one  hand 
and  I struck  him  with  another  hand  then  he  fell  towards  the 
car  and  he  struck  his  head  against  the  car  and  then  he  fell  down 
and  I thought  he  was  dead  so  in  the  excitement  I wrapped  the 
rope  around  his  neck  and  I threw  him  in  the  water  but  before 
that  I tied  up  the  irons  and  threw  him  in.” 

It  must  be  borne  in  mind  that  the  accused  does  not  speak 
English,  and  there  are  difficulties  in  translation.  In  fact,  not- 
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withstanding  the  efforts  made  by  the  learned  trial  judge,  during 
the  trial,  to  have  the  evidence  of  witnesses  who  could  not  speak 
English  properly  interpreted,  it  appears  clear  that  at  times  the 
accused  did  not  understand  what  was  going  on,  and  a number 
of  changes  had  to  be  made  in  the  personnel  of  the  interpreters. 

Dr.  Allin,  a witness  called  by  the  Crown,  gave  evidence  as  to 
the  cause  of  death,  and  expressed  the  opinion  that  Panok  had 
ceased  breathing  before  he  was  thrown  into  the  water.  This 
does  not  mean  that  Panok  was  dead,  but  it  does  mean  that,  in 
his  opinion,  the  heart  had  ceased.  There  was  no  water  in  the 
lungs  as  would  have  been  the  case  if  Panok  was  breathing  when 
he  was  thrown  into  the  water.  Dr.  Allin  also  testified  to  the  fact 
that  there  was  a wound  on  the  side  of  the  head  of  the  deceased, 
which  wound,  in  his  opinion,  was  caused  by  a severe  blow  with  an 
object  smaller  than  would  cover  the  side  of  the  head.  He  was  of 
the  opinion  that  the  result  could  also  have  been  caused  by  a fall 
through  a considerable  distance,  but  that  it  would  require  more 
force  than  one  would  expect  from  merely  stumbling  or  falling 
through  a short  distance.  He  did  not  think  the  blow  on  the 
head  caused  death,  although  he  thought  it  was  sufficiently 
severe  to  have  rendered  Panok  unconscious.  He  described  in 
his  evidence  a fracture  of  the  parietal  bone  and  a dislocation 
of  the  hyoid  bone,  and  expressed  the  opinion  that  it  is  unusual 
to  have  such  a dislocation  of  the  hyoid  bone  caused  by  any  means 
except  direct  violence  to  the  neck,  in  one  of  the  means  of  stran- 
gling or  throttling.  He  said  it  is  very  rare  for  that  to  occur  by 
strangling  by  a rope  or  foreign  object,  but  that  it  occurs  relative- 
ly commonly  where  the  strangling  is  done  by  the  method  known 
as  throttling  by  the  use  of  hands.  In  cross-examination  he 
stated  that  the  act  of  tying  the  knot  in  the  rope,  which  had 
been  tied  around  Panok,  could  have  broken  the  hyoid  bone.  In 
his  opinion  the  blow  on  the  skull  was  made  during  the  lifetime 
of  Panok;  he  was  then  strangled  by  the  use  of  hands,  and  dead, 
at  least  to  the  extent  that  respiratory  processes  had  stopped, 
before  the  body  reached  the  water. 

Counsel  for  the  appellant  argues  that  the  learned  trial  judge 
did  not  properly  put  to  the  jury  the  theory  of  the  defence.  He 
contends  that  self-defence,  as  a defence,  was  not  properly  laid 
before  the  jury,  and  also  that  the  defence  of  provocation  was 
not  properly  put  to  the  jury. 


Regina  v,  Hladiy* 


Pickup  C.J.O.  885 


There  was  no  question  on  the  evidence  that  the  accused  had 
caused  the  death  of  Panok.  The  real  question  to  be  tried  was 
whether  the  homicide  was  justifiable  as  being  in  self-defence  or 
should  be  reduced  to  manslaughter  because  of  provocation.  The 
only  evidence  as  to  what  took  place  beside  that  car  on  the  night 
Panok  met  his  death  is  found  in  the  statements  hereinbefore 
referred  to,  made  by  the  accused  to  the  police  and  to  Mrs.  Panok, 
and  the  physical  evidence  as  to  the  body  when  found. 

In  his  charge  to  the  jury  the  learned  trial  judge  explained  at 
length  the  law  as  to  murder.  He  distinguished  culpable  homi- 
cide from  non-culpable;  he  explained  that  culpable  homicide  is 
either  murder  or  manslaughter.  He  also  explained  at  length 
the  law  as  to  self-defence  and  as  to  provocation  which  might 
reduce  culpable  homicide  to  manslaughter.  He  also  explained  to 
the  jury  the  law  as  to  reasonable  doubt.  I do  not  see  any  error 
in  his  statement  of  the  law. 

Having  distinguished  murder  from  manslaughter,  and  ex- 
plained the  law  as  to  self-defence  and  provocation,  the  learned 
trial  judge  proceeded  to  instruct  the  jury  to  determine  first  of 
all  whether  there  was  a murder,  and,  secondly,  whether  the  ac- 
cused was  connected  with  or  responsible  for  that  murder. 

This  seems  to  me  to  have  been  a wrong  approach  to  the 
issue  to  which  the  minds  of  the  jury  should  have  been  directed. 
The  theory  of  the  defence  was  plain  enough.  The  defence  was 
not  that  the  accused  was  not  connected  with  or  responsible  for 
the  death  of  Panok.  The  statement  of  the  accused,  if  believed 
by  the  jury,  was  that  he  had  caused  the  death  of  Panok.  The 
real  issue  was  whether  that  homicide  was  murder  or  man- 
slaughter or  justifiable  homicide.  The  learned  trial  judge  might 
well  have  reversed  this  approach  so  as  to  direct  the  minds  of  the 
jury  first  to  the  question  whether  they  believed  the  statement 
of  the  accused,  which  was  to  the  effect  that  he  had  killed  Panok 
and  thrown  his  body  into  the  water.  I would  not  think  the 
jury  would  have  much  difficulty  about  that,  but  their  minds 
should  have  been  plainly  directed  to  the  question  whether  what 
the  accused  did  was  murder.  In  directing  the  minds  of  the 
jury  to  the  first  question,  that  is,  the  question  whether  there 
was  murder,  the  learned  judge  said  to  the  jury  : 

“ . . . if  you  are  satisfied  with  the  evidence  of  identity, 
I think  you  will  be  satisfied  with  the  evidence  of  the  state  of 
the  body,  the  fact  that  the  man  was  murdered,  because  what 
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other  explanation  could  you  have  for  the  placing  of  these  metal 
pieces  on  his  body  which  were,  you  might  say,  intended  to 
keep  the  body  down  so  it  would  never  come  to  the  surface  of 
the  water.” 

The  learned  trial  judge  was,  in  effect,  saying  to  the  jury  that 
there  must  have  been  a murder  because  there  could  be  no  other 
explanation  for  the  placing  of  the  metal  pieces  on  Panok’s  body. 
Another  explanation  might  equally  be  that  the  accused  had 
weighted  the  body  and  thrown  it  into  the  water  to  conceal  a 
homicide  which  was  not  murder. 

The  statement  of  the  accused  given  to  the  police  on  14th 
August  gives  another  explanation  which  the  jury  were  entitled 
to  consider.  In  that  statement  the  accused  said  he  thought 
Panok  was  dead  and  that  in  the  excitement  he  wrapped  the  rope 
around  his  neck  and  threw  him  in  the  water,  but  before  that 
he  tied  up  the  irons.  What  the  accused  meant  by  using  language 
which  has  been  interpreted  to  mean  “in  the  excitement”  is  not 
clear.  He  may  have  meant  panic.  If  the  jury  followed  the 
direction  of  the  trial  judge  as  to  there  having  been  a murder, 
they  should  not  have  had  much  difficulty  in  deciding  the  question 
whether  the  accused  had  any  connection  with  that  murder. 

The  learned  trial  judge  then  went  on  to  discuss  the  evidence 
as  to  motive,  and  also  discussed  the  statements  made  by  the 
accused,  but  nowhere  in  his  charge,  in  discussing  that  evidence, 
did  he  put  it  plainly  to  the  jury  that,  in  considering  the  state- 
ments made  by  the  accused,  or  such  of  them  as  the  jury  be- 
lieved, they  should  consider  whether  they  had  any  reasonable 
doubt  as  to  whether  or  not  what  actually  took  place  that  night 
before  the  body  was  thrown  into  the  water  was  murder. 

While  the  learned  trial  judge,  in  my  opinion,  correctly  in- 
structed the  jury  as  to  the  law  relating  to  self-defence,  he  told 
them  on  more  than  one  occasion  that  self-defence  was  not 
raised  as  a defence  in  this  case.  In  doing  that  he  belittled  the 
defence,  and,  having  referred  to  it  as  not  being  raised,  I think 
he  should  have  told  the  jury  that  whether  the  defence  was 
raised  by  counsel  or  not,  it  should  be  considered  by  them,  and 
I think  he  should  have  related  the  facts  in  evidence  to  such  a 
defence,  so  that  the  jury  would  consider  the  defence  in  relation 
to  the  facts  in  evidence. 

The  learned  trial  judge,  after  dealing  with  the  facts,  came 
back  to  the  question  of  reasonable  doubt,  and  told  the  jury  that 
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if  they  had  a reasonable  doubt  as  to  whether  the  accused  was 
connected  with  the  crime,  then  they  must  give  him  the  benefit 
of  the  doubt  and  acquit  him.  There  can  be  no  doubt  whatever 
about  the  accused  being  connected  with  the  killing  of  the  de- 
ceased, but  if  that  killing  was  in  self-defence,  it  was  not  a crime 
at  all.  What  there  was  room  for  doubt  about  was  whether 
that  homicide  was  justifiable  as  being  in  self-defence,  or  homi- 
cide which  should  be  reduced  to  manslaughter  by  reason  of 
provocation. 

The  learned  trial  judge  also  told  the  jury,  near  the  end  of 
his  charge,  that  if  the  matter  resolved  itself  to  a finding  of 
either  manslaughter  or  murder,  and  the  jury  had  a reasonable 
doubt  as  to  which  it  was,  they  should  give  the  accused  the  benefit 
of  the  doubt  and  find  him  guilty  only  of  the  lesser  offence,  which 
would  be  manslaughter.  This  might  have  been  sufficient  if  it 
could  have  been  said  that  there  was  no  question  of  self-defence 
in  whatever  took  place  before  the  body  was  tied  up  and  thrown 
into  the  river  and  before  the  time  when  the  accused  said  he 
thought  Panok  was  dead.  It  was  not  sufficient,  in  my  opinion, 
to  direct  the  minds  of  the  jury  to  the  question  of  self-defence. 

I think  it  would  be  well  in  these  cases  where  the  trial  judge 
deals  first  at  length  with  all  the  law  applicable  to  the  case,  and 
then  proceeds  to  discuss  at  length  the  facts  of  the  case,  to  point 
out  to  the  jury  the  particular  issues  to  which  they  should  direct 
their  minds,  especially  in  relation  to  reasonable  doubt.  In  this 
case  that  would  have  meant  pointing  out  to  the  jury,  after  dis- 
cussing the  facts,  that  they  should  consider,  whether,  on  the 
evidence  before  them  as  to  what  took  place  on  the  night  of  26th 
July,  they  had  a reasonable  doubt  about  the  accused  having  in- 
tended to  cause  death  or  to  do  deliberately  what  he  ought  to  have 
known  would  be  likely  to  cause  death,  or  any  reasonable  doubt 
about  whether  what  the  accused  did  before  he  decided  to  throw 
Panok  into  the  river  was  done  in  self-defence,  or  any  reasonable 
doubt  about  whether  what  the  accused  did  before  deciding  to 
throw  Panok  into  the  river  was  provoked  within  the  meaning  of 
the  law  he  had  explained  to  them  so  as  to  constitute  man- 
slaughter and  not  murder. 

There  were  other  objections  taken  to  the  charge  of  the  learn- 
ed trial  judge,  which  I can  deal  with  very  shortly.  One  was  the 
statement  by  the  learned  trial  judge  that  the  jury  must  be 
unanimous.  I do  not  think  that  statement  is  the  equivalent  of  the 
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statement  discussed  in  Latour  v.  The  King,  [1951]  S.C.R.  19  at 
30,  98  C.C.C.  258,  11  C.R.  1,  [1951]  1 D.L.R.  834,  where  the 
jury  were  told  that  they  must  agree  upon  a verdict.  I would 
not  have  interfered  with  the  verdict  in  this  case  on  that  ground, 
although  it  would  be  good  practice  for  a trial  judge  to  make  it 
clear  that  he  is  not  instructing  the  jury  that  any  one  of  them 
must  agree  with  the  others  if  he  does  not,  in  his  own  conscience, 
agree. 

The  learned  trial  judge  also  said  this  to  the  jury: 

“The  doctrine  is  that  an  unlawful  killing  resulting  from  a 
deliberate  act  of  violence  is  prima  facie  murder,  but  if  it  is 
established  that  the  accused  acted  under  a certain  set  of  con- 
ditions that  were  such  as  to  deprive  an  ordinary  person  of  the 
power  of  self-control,  that  presumption  is  rebutted,  and  the 
killing  is  then  considered  only  manslaughter.” 

This  left  with  the  jury  an  inference  that  the  accused  had 
to  establish  something,  and  it  is  also  objectionable  in  that  it 
refers  to  a presumption  of  murder  which  is  to  be  rebutted.  While 
there  is  a presumption  that  a person  intends  the  natural  con- 
sequences of  his  acts,  there  is  no  presumption  of  murder.  The 
law  is  also  quite  clear  that  the  accused  does  not  have  to  establish 
the  fact  that  he  acted  in  circumstances  such  as  would  deprive  an 
ordinary  person  of  the  power  of  self-control.  It  is  sufficient 
if  a reasonable  doubt  is  raised  about  that. 

In  view  of  the  misdirections  above  discusssed  and  their  com- 
bined effect,  I am  not  satisfied  that  justice  was  done  according 
to  law.  Counsel  for  the  Crown  contended  that  notwithstanding 
any  such  misdirection  as  may  have  been  involved  in  the  charge 
of  the  learned  trial  judge,  there  was  no  substantial  wrong  or 
miscarriage  of  justice.  I am  unable  to  say  that  the  Crown  has 
affirmatively  shown  that  there  was,  in  the  result,  no  substantial 
wrong  or  miscarriage  of  justice. 

I would  therefore  allow  the  appeal,  quash  the  verdict  of 
murder  and  direct  a new  trial. 


New  trial  ordered. 
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French  v*  French, 

Banks  and  Banking — Joint  Account — Effect  of  Joint  Deposit  Agreement 
— Moneys  Transferred  from  Single  Ownership  into  Joint  Account — 
Survivorship — Resulting  Trust — Sufficiency  of  Evidence  to  Show 
Intention  of  Gift. 

Trusts — Resulting  Trust — Effect  of  Opening  Joint  Bank  Account  with 
Moneys  formerly  Owned  Singly — Whether  Intention  to  Make  Gift 
Established. 

The  law  is  well  settled  that  when  a person  transfers  his  own  money  into 
a joint  account  in  the  names  of  himself  and  another  person  there  is 
prima  facie  a resulting  trust  in  favour  of  the  transferor.  This  pre- 
sumption can  be  rebutted,  but  only  by  evidence  from  which  it  can 
be  inferred  that  his  real  purpose  is  otherwise.  In  re  Mailman  Estate, 
[1941]  S.C.R.  368;  Niles  et  al.  v.  Lake,  [1947]  S.C.R.  291,  applied.  The 
question  in  each  case  is  one  of  fact,  whether  there  is  evidence  on 
which  it  can  reasonably  be  held  that  the  transferor’s  intention  in 
opening  the  joint  account  was  to  transfer  a beneficial  interest  in  the 
moneys  to  the  other  person.  The  mere  fact  that  the  parties  sign  a 
formal  document,  provided  by  the  bank  for  its  own  purposes,  is  not 
enough  to  rebut  the  presumption  of  a resulting  trust. 

An  action  by  the  administratrix  of  the  estate  of  Garfield 
French,  deceased,  to  recover  moneys  alleged  to  form  part  of  his 
estate. 

29th  and  30th  October  1952.  The  action  was  tried  by 
LeBel  J.  without  a jury  at  Chatham. 

B.  N.  Weekes,  for  the  plaintiff. 

W.  B.  BeardaU,  Q.C.,  for  the  defendant. 

26th  November  1952.  LeBel  J.: — The  plaintiff  is  the  widow 
of  Garfield  French  who  died  intestate  on  17th  September  1950. 
As  the  administratrix  of  his  estate,  she  sues  the  defendant,  his 
mother,  claiming  as  an  asset  of  his  estate  the  sum  of  $2,908.58 
withdrawn  by  the  mother  on  5th  October  1950  from  savings 
account  no.  4512,  in  the  Chatham  Branch  of  the  Bank  of  Mont- 
real, standing  in  the  joint  names  of  himself  and  his  mother. 
Also  in  her  representative  capacity,  the  plaintiff  sought  delivery 
of  certain  securities  of  a value  of  $530  which  the  deceased  had 
left  in  the  custody  of  the  bank,  but  at  the  trial  counsel  for  the 
defendant  said  he  no  longer  resisted  the  plaintiff’s  claim  to  them. 
On  the  evidence  he  could  hardly  have  done  otherwise. 

At  the  time  of  his  death,  which  occurred  very  suddenly,  the 
deceased  was  37  years  of  age.  Besides  his  widow,  he  left  an 
infant  son  surviving  him. 

It  was  common  ground  that  the  money  in  account  no.  4512 
belonged  to  the  deceased  and  stood  in  his  name  until  10th  June 
1950.  On  that  day  he  and  the  defendant  attended  at  the  branch 
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of  the  Bank  of  Montreal  in  Chatham  and  executed  one  of  the 
bank’s  printed  forms  called  a “Joint  Deposit  Account  Agree- 
ment”. It  reads  as  follows : 

“The  undersigned,  having  opened  a deposit  account  with  you 
in  their  joint  names,  hereby  jointly  and  severally  agree  with 
you  and  with  each  other  that  all  moneys  from  time  to  time  de- 
posited to  the  said  account  and  interest,  may  be  withdrawn  by 
any  one  of  the  undersigned  or  his  or  her  attorney  or  agent,  and 
each  of  the  undersigned  hereby  irrevocably  authorizes  the  said 
Bank  to  from  time  to  time  accept  as  a sufficient  acquittance  for 
any  amounts  withdrawn  from  said  account,  any  receipt,  cheque 
or  other  document  signed  by  any  one  or  more  of  the  undersigned, 
his,  her  or  their  agents,  without  any  further  signature  or  consent 
of  the  other  or  others  of  the  undersigned  thereto. 

“It  is  further  agreed  that  all  moneys  paid  to  you  for  the 
credit  of  any  one  of  the  undersigned  may  be  placed  to  the  credit 
of  the  said  account,  and  that  the  Bank  is  relieved  from  all  liabil- 
ity for  so  doing. 

“The  death  of  one  or  more  of  the  undersigned  shall  in  no 
way  affect  the  right  of  the  survivor,  or  any  one  of  them,  to  with- 
draw all  moneys  deposited  in  the  said  account,  as  aforesaid. 

“The  whole  subject,  however,  to  the  requirements  of  any 
Succession  Duty  Act  in  respect  of  such  moneys,  whether  capital 
or  interest.” 

Following  the  execution  of  the  agreement  in  circumstances 
which  I shall  presently  review,  the  number  of  the  bank  account 
was  not  changed  but  the  account  now  stood  in  the  joint  names 
of  the  deceased  and  the  defendant.  From  the  time  this  joint 
account  was  opened  on  10th  June  1950  until  the  deceased’s  death 
on  17th  September  1950,  more  than  three  months  later,  no 
cheques  were  drawn  upon  it.  Bank  credits  with  respect  to  bank 
interest,  proceeds  from  the  redemption  of  one  bond,  and  interest 
earned  on  other  bonds  were  the  only  entries  in  the  account. 

I think  there  can  be  no  doubt  about  the  law  in  a case  of  this 
kind,  in  view  of  the  fairly  recent  decisions  of  the  Supreme  Court 
of  Canada  in  In  re  Mailman  Estate,  [1941]  S.C.R.  368,  [1941] 
3 D.L.R.  449,  and  in  Niles  et  al.  v.  Lake,  [1947]  S.C.R.  291, 
[1947]  2 D.L.R.  248.  I quote  the  following  passage  from  the 
judgment  of  Mr.  Justice  Taschereau  in  the  Niles  case  at  p.  300: 

“The  law  is  well  settled,  I think,  that  when  a person  transfers 
his  own  money  into  his  own  name  jointly  with  that  of  another 
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person,  except  in  cases  with  which  we  are  not  concerned,  then 
there  is  prima  facie  a resulting  trust  for  the  transferor.  This 
presumption,  of  course,  is  a presumption  of  law  which  is  re- 
buttable by  oral  or  written  evidence  or  other  circumstances  tend- 
ing to  show  there  was  in  fact  an  intention  of  giving  beneficially 
to  the  transferee.” 

In  speaking  of  the  presumption  Mr.  Justice  Crocket  in  the 
Mailman  case  said  at  p.  374:  “This  presumption,  of  course,  is  a 
rebuttable  presumption,  which  may  always  be  overborne  by  the 
owner’s  previous  or  contemporaneous  oral  statements  or  any 
other  relevant  facts  or  circumstances  from  which  his  or  her 
real  purpose  in  making  the  investment  or  opening  the  account 
in  that  form  may  reasonably  be  inferred  to  have  been  otherwise. 
In  the  absence,  however,  of  any  such  evidence  to  the  contrary  the 
presumption  of  law  must  prevail.” 

The  question  then  is  one  of  fact.  It  is : Is  there  any  evidence 
upon  which  it  can  reasonably  be  held  that  the  deceased’s  inten- 
tion was  other  than  that  which  the  law  presumes  it  to  have 
been?  That  is  to  say,  does  the  evidence  amount  to  satisfactory 
affirmative  proof  that  the  deceased  intended  to  transfer  a bene- 
ficial interest  to  his  mother,  and  accordingly  that  the  moneys 
should  be  the  joint  property  of  the  two  of  them? 

The  important  language  of  the  agreement  with  which  the 
Court  was  concerned  in  the  Mailman  case  was  the  same  as  the 
language  of  the  agreement  now  before  me,  and  the  Court  there 
held  that  it  could  not  be  regarded  “as  other  than  a mere  com- 
pliance with  the  usual  requirements  of  the  bank  for  the  opening 
of  any  joint  deposit  account”:  see  Crocket  J.  at  pp.  377-8;  and 
see  p.  376,  where  he  said:  “It  contains  no  reference,  express  or 
implied,  to  the  ownership  of  the  money  when  deposited  or  to 
any  previous  agreement  having  been  entered  into  between  the 
parties  concerning  the  opening  of  the  account.” 

The  agreement  considered  by  the  Court  in  the  Niles  case 
was  a much  stronger  one  from  the  standpoint  of  the  persons 
who  there  sought  to  rebut  the  presumption;  it  contained  these 
words : 

“.  . . hereby  mutually  agree,  jointly  and  each  with  the 

other  or  others  of  us  and  also  with  the  said  The  Royal  Bank  of 
Canada,  that  all  moneys  now  or  which  may  be  hereafter  de- 
posited to  the  credit  of  the  said  account,  and  all  interest  thereon, 
shall  be  and  continue  the  joint  property  of  the  undersigned  with 


892 


Ontario  Reports. 


[1952] 


right  of  survivorship;  and  each  of  the  undersigned  in  order  ef- 
fectually to  constitute  the  said  joint  deposit  account  hereby  as- 
signs and  transfers  to  all  of  the  undersigned  jointly  and  to  the 
survivor  or  survivors  of  them  any  and  all  moneys  which  may 
have  been  heretofore  or  may  now  or  hereafter  be  deposited  to 
the  credit  of  the  said  account  together  with  all  interest  which 
may  accrue  thereon  to  be  the  joint  property  of  the  undersigned 
and  the  property  of  the  survivor  or  survivors  of  them.” 

None  the  less,  the  Court  held  that  the  agreement  was 
not  enough  to  rebut  the  presumption.  Mr.  Justice  Kerwin  at 
p.  297  explained  why.  He  said:  “The  language  is  no  more  ab- 

solute or  unequivocal  than  in  a deed  of  land  or  a transfer  of 
shares  of  stock  by  the  owner  to  the  joint  names  of  the  transferor 
and  transferee.  Tn  fact’,  as  pointed  out  in  the  second  edition  of 
Hanbury’s  Modern  Equity,  page  213,  ‘cases  of  transfer  by  one 
person  into  the  joint  names  of  himself  and  a stranger  are  in  no 
way  different  from  'purchases  by  one  person  in  the  joint  names 
of  himself  and  a stranger,  in  which  cases  the  presumption  most 
certainly  arises.’  ” 

It  follows  that  the  agreement  now  before  me  is  not  sufficient 
in  itself  and  that  if  the  defendant  is  to  succeed  the  presumption 
must  be  “overborne  by  the  owner’s  previous  or  contemporaneous 
oral  statements  or  any  other  relevant  facts  or  circumstances 
from  which  his  or  her  real  purpose  in  making  the  investment  or 
opening  the  account  in  that  form  may  reasonably  be  inferred  to 
have  been  otherwise”. 

It  is  important,  therefore,  that  the  circumstances  of  this  case 
be  reviewed,  and  reviewed  carefully. 

The  deceased  lived  with  his  parents  before  his  marriage  to 
the  plaintiff  in  March  1948.  He  was  35  years  of  age  when  he 
married.  The  plaintiff  was  a divorcee  and  the  defendant  ob- 
jected to  the  marriage  for  that  reason.  Nevertheless,  and  in 
contemplation  of  the  marriage,  the  defendant  on  11th  July 
1947  transferred  a balance  of  $2,737.77  in  a bank  account,  no. 
4434,  in  the  same  bank  to  the  deceased’s  account,  no.  4512. 
From  the  time  he  was  a small  boy  the  deceased  had  turned  over 
most  of  his  earnings  to  her  and  she  had  always  deposited  them 
in  account  no.  4434,  which  stood  in  her  own  name.  She  said 
she  had  never  touched  the  money  in  that  account  because  it 
belonged  solely  to  him.  This  unusual  arrangement  had  existed, 
it  seems,  because  the  defendant  wanted  to  know  what  money 
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her  son  saved  and  he  had  agreed  to  keep  her  informed  in  that 
way. 

After  the  marriage,  if  not  before,  the  plaintiff  learned  that 
her  husband’s  financial  affairs  were  still  a matter  of  concern  to 
the  defendant  and  she  objected  several  times,  she  said,  to  his 
telling  the  defendant  all  about  the  state  of  his  finances.  She 
added  that  she  thought  the  defendant  interfered  too  much.  She 
related  that  on  one  occasion  her  husband  had  told  her  that  he 
intended  to  make  his  bank  account  “joint  with  his  mother  so 
that  his  mother  would  know  where  every  cent  was”.  She  under- 
stood him  to  mean  that  he  thought  that  by  doing  this  he  could 
put  an  end  to  the  defendant’s  interference,  for  he  was  still  saving 
his  money.  The  plaintiff  said  that  she  was  not  made  aware  of 
the  opening  of  the  joint  account  but  learned  about  it  afterwards 
and  did  not  object.  If  what  she  related  about  the  deceased’s 
expressed  intention  was  true,  it  is  plain  that  at  that  time  he 
did  not  intend  the  defendant  to  have  a beneficial  interest  in  the 
bank  account  any  more  than  when  he  had  permitted  her  to  keep 
his  money  in  account  no.  4434. 

The  defendant  said  that  the  deceased  had  told  her  several 
times  that  he  had  “wanted  the  account  made  joint”  with  her. 
She  related  that  he  had  told  her  once  that  if  anything  happened 
to  him  he  did  not  want  the  plaintiff’s  relatives  to  have  his  money. 
He  had  told  her  on  another  occasion,  “I’ll  give  her  [meaning  the 
plaintiff]  two  years  and  if  she  doesn’t  disappoint  me  I’ll  put  it 
in  a joint  account  with  her.”  On  another  occasion  he  had 
remarked,  so  she  testified,  that  he  wanted  his  parents  to  have 
his  money  if  anything  happened  to  him. 

Assuming  that  the  deceased  said  these  things  in  substance, 
it  will  be  observed  that  at  no  time  did  he  say  anything  from 
which  he  could  be  understood  to  mean  that  the  defendant  had  a 
beneficial  interest  in  the  money.  Had  he  said  anything  to  that 
effect  I am  sure  she  would  have  said  so.  The  assertions  attrib- 
uted to  him  were  indicative  of  his  intentions  of  the  moment; 
and  taken  singly  or  together  they  do  not  disclose  any  fixed  pur- 
pose, let  alone  a purpose  to  benefit  the  defendant  to  the  exclu- 
sion of  the  other  persons  he  mentioned,  including  the  plaintiff. 
Counsel  for  the  defendant  sought  to  make  this  appear  not  to  be 
the  case  because  about  a year  after  this  marriage,  i.e.^  before 
the  joint  account  was  opened,  the  deceased  gave  the  defendant 
two  cheques  drawn  in  her  favour.  No  amount  was  filled  in 
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upon  either  cheque  but  it  is  argued  that  they  evidenced  an  intent 
to  transfer  the  beneficial  interest  in  the  money  to  the  defendant. 
The  cheques,  I gathered,  were  given  for  some  temporary  reason 
because  the  deceased  and  the  plaintiff  were  going  away  on  a 
trip  at  the  time.  At  all  events,  the  defendant  made  no  use  of 
them  and  did  not  do  so  during  the  deceased’s  lifetime.  In  my 
opinion  they  do  not  assist  the  defendant. 

This  brings  me  now  to  the  events  of  10th  June  1950,  the  day 
the  joint  account  was  opened.  It  is  upon  these  that  the  defend- 
ant particularly  relies  to  prove  the  gift. 

Miss  Marjory  G.  Robinson,  an  employee  of  the  Chatham 
branch  of  the  Bank  of  Montreal,  testified  as  a witness  for  the 
plaintiff.  She  was  present  when  the  parties  signed  the  bank’s 
joint  deposit  account  agreement  and  witnessed  it.  On  cross- 
examination  she  was  asked  if  she  had  explained  to  the  deceased 
the  meaning  and  effect  of  the  document  and  what  would  result 
from  his  signing  it.  She  replied  that  she  had  done  so  because 
when  joint  accounts  were  opened  the  bank  wanted  the  parties 
to  understand  'That  the  other  party  had  access  to  the  account 
and  in  case  of  the  death  of  either  one,  the  survivor  owned  the 
money  on  provision  of  the  succession  duty  releases”.  She  added 
that  both  parties  had  read  the  document.  The  defendant  could 
only  remember  Miss  Robinson  saying  that  if  anything  happened 
to  the  deceased  it  would  be  necessary  to  obtain  succession  duty 
releases.  She  said  that  the  bank  had  been  quite  crowded  that 
day  and  that  she  had  not  heard  all  that  was  said.  She  claimed, 
however,  that  the  deceased  had  left  the  joint  account  bank  book 
with  her  and  that  she  had  always  had  it. 

Reading  the  agreement  would  not  give  the  deceased  to  under- 
stand that  a transfer  of  a beneficial  interest  in  the  account  was 
intended.  And  whether  he  heard  more  than  his  mother  of  what 
Miss  Robinson  said  it  is  impossible  to  say.  He  may  not  have 
done  so,  but  at  all  events  he  did  not  express  himself  as  being 
in  agreement,  and  his  silence  cannot  be  taken  to  amount  to  ac- 
quiescence. I have  no  doubt  that  Miss  Robinson  told  the  de- 
ceased and  his  mother  in  substance  what  she  said  she  told  them, 
but  my  difficulty  is  to  conclude  that  if  he  heard  what  she  said 
he  would  understand  from  the  language  she  used  that  the  de- 
fendant was  to  have  a beneficial  interest  in  the  money;  in  other 
words,  that  the  defendant  could  draw  upon  the  money  as  her 
own  in  the  same  way  that  he  could.  The  words  “access  to  the 
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account”  might  perhaps,  in  some  cases,  be  sufficient  to  convey 
that  meaning,  but  in  this  case  the  defendant  had  had  “access” 
to  the  deceased’s  money  in  one  sense  since  he  was  a small  boy 
without  having  drawn  upon  it  even  once.  I refer,  of  course,  to 
the  money  in  account  no.  4434.  Likewise,  she  had  had  posses- 
sion of  the  bank  book  for  that  account  all  that  time,  which  fact, 
in  my  opinion,  destroys  the  significance  that  might  attach  in 
other  cases  to  possession  of  the  joint  bank  book.  What  is  sig- 
nificant to  me  is  that  the  defendant  acted  towards  the  joint  ac- 
count in  the  same  way  that  she  had  toward  account  no.  4434.  In 
neither  case  did  she  withdraw  so  much  as  a penny  during  the 
deceased’s  lifetime,  and  I think  that  was  because  she  under- 
stood that  the  money  belonged  to  him. 

If  I am  right  in  this,  there  is  no  proof  of  a joint  beneficial 
interest  created  in  the  money  during  the  deceased’s  lifetime  and 
the  presumption  of  a resulting  trust  in  favour  of  the  deceased  is 
therefore  not  rebutted. 

In  conclusion  I should  perhaps  add  that  if  the  deceased  in- 
tended that  the  defendant  should  have  the  money  remaining  in 
the  joint  account  at  the  time  of  his  decease,  which  is  not  at  all 
clear,  he  could  have  made  his  intention  effective  in  law  only 
by  means  of  a will.  Here,  for  reasons  stated,  there  was  no  valid 
gift  inter  vivos  of  a beneficial  interest  in  the  joint  account  and 
there  was  no  valid  donatio  mortis  causa  because  the  alleged  gift 
was  not  made  “under  the  apprehension  of  death  from  existing 
disease  or  other  impending  peril”:  Re  Fanning,  53  O.L.R.  86, 
[1923]  3 D.L.R.  925. 

The  plaintiff  is  entitled  to  succeed  and  there  will  be  judgment 
in  her  favour  for  $2,908.58  and  interest  at  5 per  cent,  from  5th 
October  1950,  and  for  costs.  If  the  securities  referred  to  earlier 
and  the  succession  duty  releases  therefor  have  not  already  been 
delivered,  the  plaintiff  is  also  entitled  to  judgment  for  their  de- 
livery to  her  forthwith. 

Judgment  for  'plaintiff. 

Solicitors  for  the  plaintiff:  G.  N.  Weekes  & Sons,  London. 

Solicitors  for  the  defendant:  Bedford,  Beardall  d Peckitt, 
Chatham. 
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[COURT  OF  APPEAL.] 


Regina  ex  reL  Smith  v.  MitchelL 

Barristers  and  Solicitors — Unauthorized  Practice — What  Constitutes 
Practising  and  Holding  Out  — Conveyancer  and  Notary  Public 
Searching  and  Certifying  Titles  and  Closing  and  Reporting  on 
Deals  — Name  and  Description  on  Documents  — The  Solicitors  Act, 
R.S.O.  1950,  c.  368,  s.  6 — The  Notaries  Act,  R.S.O.  1950,  c.  254. 

The  amendments  made  in  1912  and  1940  to  what  is  now  s.  6 of  The 
Solicitors  Act  had  the  effect  of  broadening  the  scope  of  the  prohibition 
against  unqualified  persons  practising  or  acting  as  solicitors  or  hold- 
ing themselves  out  as  solicitors.  The  legislation  has  a twofold  object; 
it  is  designed  both  to  protect  members  of  the  legal  profession,  duly 
qualified,  enrolled  and  admitted,  against  wrongful  infringement  by 
others  of  their  right  to  practise  their  profession,  and  also  to  protect 
the  public  against  persons  who,  for  their  own  gain,  set  themselves 
up  as  competent  to  perform  services  that  require  the  training  and 
learning  of  a solicitor,  although  they  do  not  possess  that  training 
or  that  learning.  Rex  ex  rel.  Smith  v.  Ott,  [1950]  O.R.  493  at  496, 
quoted  and  applied. 

Consequently,  although  before  1912  the  prohibition  against  acting  as  a 
solicitor  was  limited  to  “Court  practice”,  it  is  no  longer  so  limited,  and 
now  extends  to  every  matter  that  requires  the  exercise  of  the  skill 
and  learning  of  a qualified  solicitor.  Section  6 should  not  be  read  as 
if  the  words  “in  any  such  matter”  qualified  the  succeeding  prohibi- 
tions, added  by  the  successive  amendments. 

A notary  public  and  conveyancer  was  charged  with  practising  or  for 
gain  or  reward  acting  as  a solicitor  and  also  with  holding  himself  out 
as  or  representing  himself  to  be  a solicitor,  not  being  qualified,  ad- 
mitted or  enrolled  as  a solicitor.  Held,  the  evidence  (fully  reviewed  in 
the  reasons  for  judgment)  amply  supported  a conviction  on  each 
count.  The  accused’s  whole  course  of  conduct  must  be  considered, 
rather  than  any  one  particular  act,  such  as  the  drafting  or  registra- 
tion of  one  deed. 

An  appeal  from  the  judgment  of  Factor  Co.  Ct.  J.,  [1952] 
O.W.N.  248,  102  C.C.C.  307,  dismissing  appeals  from  two  con- 
victions by  a magistrate. 

29th  and  30th  October  1952.  The  appeal  was  heard  by 
Laidlaw^  Hope  and  Aylesworth  JJ.A. 

D,  R.  Michener,  Q.C.,  for  the  accused,  appellant:  Section  6 
of  The  Solicitors  Act,  now  R.S.O.  1950,  c.  368,  in  its  present 
form,  has  been  interpreted  only  once  before  by  this  Court,  viz., 
in  Rex  ex  rel.  Smith  v.  Ott,  [1950]  O.R.  493,  [1950]  4 D.L.R. 
426,  97  C.C.C.  302. 

1.  Section  6 only  prohibits  the  acts  of  solicitors  “as  such”, 
viz.,  as  solicitors  of  the  Supreme  Court  of  Ontario,  and  a repre- 
sentation that  one  is  such  a solicitor.  This  involves  a considera- 
tion of  the  proper  field  of  a solicitor’s  work,  not  according  to 
our  own  experience  or  our  ingrained  conceptions  of  it,  but 
according  to  law. 
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The  pre-Confederation  predecessor  of  s.  6 is  to  be  found  in 
An  Act  respecting  Attorneys  at  Law,  C.S.U.C.  1859,  c.  35,  s.  1, 
but  the  prohibition  there  is  limited  to  acting  as  an  attorney  or 
solicitor  in  Court,  and  the  only  penalty,  for  some  time,  was  that 
prescribed  by  s.  18,  an  inability  to  collect  a fee.  The  same  limit 
applies  to  the  prohibition  in  The  Judicature  Act,  1881,  c.  5,  s.  74, 
and  The  Solicitors  Act,  R.S.O.  1897,  c.  174,  s.  1.  In  1912,  by 
c.  28,  s.  3,  holding  oneself  out  as  a solicitor  was  added  as  a 
prohibited  act.  The  statute  was  unchanged  in  R.S.O.  1937,  c.  223, 
s.  6,  and  in  1940,  by  c.  26,  s.  1,  the  words  “or  practise  or  for 
gain  or  reward  act  as”  were  added,  and  the  Legislature  enacted 
subs.  2,  prescribing  for  the  first  time  a money  penalty.  My 
submission  is  that  the  words  added  in  1912  and  1940  do  not 
extend  the  protection,  but  merely  define  the  holding  out  or  prac- 
tising that  is  prohibited,  and  make  it  clear  that  the  representation 
must  be  that  one  practises  or  acts  as  a solicitor:  Taylor  v, 
Richardson,  [1938]  2 All  E.R.  681  at  685. 

Alternatively,  the  words  “practise  or  for  gain  or  reward  act 
as”  a solicitor  refer  to  the  kind  of  acts  referred  to  earlier  in  the 
section,  viz,,  in  Court  or  in  suing  out  process. 

Had  the  intention  been  to  make  the  prohibition  wider,  it 
could  have  been  put  in  very  clear  language,  as  in  other  Provinces, 
where,  as  pointed  out  in  the  Ott  case,  supra,  prohibited  acts  are 
clearly  particularized.  The  interpretation  I have  suggested  was 
adopted  in  Re  The  Solicitors  Act;  Re  Hood,  [1942]  O.R.  611 
at  615,  78  C.C.C.  308,  [1942]  4 D.L.R.  505  {sub  nom.  Law 
Society  of  Upper  Canada  v.  Hood) . 

Everything  turns  on  the  meaning  of  the  words  “solicitor” 
and  “practise”,  which  may  be  gathered  from  the  use  of  those 
words  in  other  parts  of  the  Act,  e,g.,  ss.  2,  12,  13.  “Solicitor” 
must  mean  one  qualified,  admitted  and  enrolled  as  an  officer  of 
the  Supreme  Court  in  accordance  with  these  sections;  compare 
ss.  15,  18,  22,  23,  24,  25,  28,  29.  “Practise”  and  “act”  must  be 
similarly  limited. 

The  second  half  of  the  Act  deals  mainly  with  solicitors’ 
remuneration,  and  there  very  different  language  is  used,  the 
word  “business”  being  substituted  for  “practice”  in  many  in- 
stances where  a wider  meaning  is  desired;  I refer  to  ss.  32,  44, 
45,  47  and  48. 
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If  the  words  of  s.  6 are  to  be  understood  as  referring  to  the 
“practice”  of  a solicitor,  as  that  word  is  commonly  understood, 
then  a profound  change  will  have  been  made  without  express 
words  in  the  legislation. 

2.  Even  if  the  section  is  to  be  interpreted  more  widely 
than  I have  argued,  the  protection  must  still  be  limited  to  acts 
that  are  the  exclusive  prerogative  of  lawyers,  on  some  ground 
of  law  or  custom,  and  cannot  extend  to  conveyancing.  It  is  in 
the  public  interest  that  the  monopoly  of  solicitors  should  not 
be  too  greatly  extended,  and  there  must  always  be  a wide  field 
of  work  that  the  solicitor  shares  with  other  classes  of  society, 
such  as  conveyancers,  accountants,  etc.  Many  illustrations  of 
this  common  field  are  to  be  found  in  the  tariff  adopted  by  the 
County  of  York  Law  Association. 

Conveyancing  is  clearly  one  of  these  common  grounds  where 
the  Legislature  cannot  have  intended  a monopoly,  and  every- 
thing done  by  us  in  this  case  was  conveyancing  solely.  That 
no  monopoly  was  intended  is  clear  from  The  Registry  Act, 
R.S.O.  1950,  c.  336,  ss.  3,  14,  17,  18,  20,  97,  103(2);  The  Con- 
veyancing and  Law  of  Property  Act,  R.S.O.  1950,  c.  68,  s.  59; 
The  Assessment  Act,  R.S.O.  1950,  c.  24,  s.  6;  The  Land  Transfer 
Tax  Act,  R.S.O.  1950,  c.  198,  s.  4;  The  Land  Titles  Act,  R.S.O. 
1950,  c.  197,  s.  22. 

If  there  are  any  acts,  other  than  practice  in  the  Courts,  that 
are  the  exclusive  right  of  solicitors,  they  must  be  ascertained 
on  the  basis  of  either  common  law  or  custom,  since  there  is  no 
definition  in  the  Act.  The  prosecution  in  this  case  led  no  evidence 
to  show  that  anything  we  did  was  within  the  exclusive  sphere 
of  a solicitor  as  such. 

3.  The  accused  is  a duly  appointed  notary  public,  and  there- 
fore enjoys  the  protection  of  s.  2 of  The  Notaries  Act,  R.S.O. 
1950,  c.  254;  I refer  also  to  s.  6.  I know  of  no  cases  as  to  the 
limits  and  extent  of  a notary’s  practice,  but  he  is  clearly  en- 
titled to  do  some  conveyancing  at  least. 

The  accused  is  also  licensed  under  The  Real  Estate  and 
Business  Brokers  Act,  R.S.O.  1950,  c.  332.  That  Act  expressly 
provides,  in  s.  17  (gr),  that  a solicitor  need  not  be  registered 
under  it,  clearly  contemplating  that  other  persons  may  be 
licensed  under  the  Act  to  do  work  that  is  commonly  done  by 
solicitors. 
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4.  The  accused  was  in  effect  convicted  of  holding  himself 
out  or  representing  himself  as  a solicitor  because  he  did  work 
that  was  properly  that  of  a solicitor;  in  other  words,  we  were 
convicted  on  count  2 because  we  were  guilty  on  count  1.  This 
is  clearly  improper. 

C.  H.  Walker,  Q.C.,  for  the  informant,  respondent:  These 
charges  were  not  based  on  any  isolated  transaction,  but  on  a 
series  of  similar  transactions.  The  way  the  accused  conducted 
his  business,  the  form  of  his  letters,  his  requisitions  on  title, 
the  form  of  his  accounts,  with  express  references  to  the  tariff, 
could  only  give  the  impression  that  he  was  a solicitor,  and 
therefore  constitute  a holding  out  or  representation.  [Laidlaw 
J.A.:  Apart  from  certifying  titles,  was  there  anything  this  man 
did  that  he  was  not  entitled  to  do  under  The  Notaries  Act?] 
Perhaps  not,  but  the  certifying  of  title  involves  a consideration 
of  many  questions  of  law.  Also,  his  requisitions  on  title  and  his 
dealings  with  the  answers  to  his  requisitions,  involve  many 
opinions  on  points  of  law. 

Neither  The  Notaries  Act  nor  The  Real  Estate  and  Business 
Brokers  Act  authorized  the  appellant’s  acts.  This  argument 
was  dealt  with  by  the  trial  judge,  whose  reasons  I adopt  as  my 
argument. 

G.  A.  Martin,  Q.C.,  for  the  informant,  respondent:  Section  6 
is  not  limited  in  its  prohibition  to  ‘‘Court  work”.  From  very 
early  times  that  has  been  protected,  and  the  1912  and  1940 
amendments  must  have  been  intended  to  extend  the  protection. 
The  amendment  presupposes  that  a man  may  be  in  breach  of 
the  prohibition  in  a field  entirely  apart  from  Court  matters  or 
litigation.  This  field  must  surely  be  that  of  giving  legal  advice, 
particularly  in  relation  to  land  matters. 

The  giving  of  opinions  is  a matter  in  which  a solicitor  is 
specially  qualified.  By  analogy,  I refer  to  the  definition  of 
“practice  of  medicine”  in  In  re  Ontario  Medical  Act  (1906), 
13  O.L.R.  581. 

Rex  ex  rel.  Smith  v.  Ott,  [1950]  O.R.  493,  [1950]  4 D.L.R. 
426,  97  C.C.C.  302,  contains  no  suggestion  that  s.  6 should  be 
limited  as  is  now  contended.  [Aylesworth  J.A.:  That  argu- 
ment was  not  made  in  the  Ott  case.]  No.  That  case  is  very 
limited  in  its  application  and  it  is  expressly  pointed  out  in  the 
reasons  for  judgment  that  the  appellant  gave  no  legal  opinions, 
and  did  not  do  the  impugned  acts  habitually  or  as  a practice. 
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When  a client  pays  a solicitor  to  act  for  him  in  a real  estate 
transaction  what  he  is  paying  for  is  the  solicitor’s  legal  opinion 
that  the  client  is  getting  a good  title — it  is  not  a mere  con- 
tractual warranty. 

As  to  holding  out,  the  whole  conduct  of  the  appellant  must 
be  considered,  rather  than  any  single  matter  or  transaction 
standing  by  itself.  An  express  statement  that  a man  is  a 
solicitor  is  not  required  (although  in  point  of  fact  there  was 
such  a statement  on  the  mortgage  forms  this  appellant  used, 
as  to  which  I refer  to  Taylor  v.  Richardson,  [1938]  2 All  E.R. 
681).  It  is  enough  to  constitute  a holding  out  if  the  accused's 
conduct  is  reasonably  calculated  to  give  the  opinion  that  he  is 
a solicitor:  Stroud’s  Judicial  Dictionary,  vol.  3,  p.  1904.  I refer 
also  to  Rex  ex  rel.  Smith  v.  James,  [1946]  O.W.N.  340. 

D.  R.  Michener,  Q.C.,  in  reply:  The  printed  words  “solicitor 
for  the  mortgagee”  on  the  mortgage  forms  do  not  constitute 
a representation.  The  accused  explained  this  matter  in  his 
evidence. 

It  would  be  perfectly  proper  for  a trust  company,  or  any 
individual,  to  certify  to  someone  else  that  the  latter  had  a 
good  and  marketable  title.  This  would  be  a mere  contractual 
warranty  which,  if  unjustified,  might  render  the  person  giving 
it  liable  in  damages.  If  he  takes  this  responsibility  and  assumes 
this  risk,  he  is  entitled  to  charge  a fee  for  doing  so. 

Section  6 of  The  Solicitors  Act  is  a penal  enactment  and 
should  be  strictly  construed;  on  the  other  hand.  The  Notaries 
Act  is  permissive  and  should  be  liberally  construed. 

What  is  prohibited  by  s.  6 is  not  the  “practice  of  law”  but 
“practising  as  a solicitor”. 

Cur.  adv.  milt. 

1st  December  1952.  The  judgment  of  the  Court  was  delivered 
by 

Laidlaw  J.A.: — After  trial  before  His  Worship  Magistrate 
Gullen,  police  magistrate  for  the  city  of  Toronto,  the  appellant 
was  convicted  on  7th  March  1951,  on  two  charges: 

1.  That  during  the  six  months  ending  on  the  15th  October 
1950,  at  the  city  of  Toronto,  in  the  county  of  York,  not  being 
admitted  and  enrolled  and  duly  qualified  as  a solicitor,  he  did 
unlawfully  hold  himself  out  as  or  represented  himself  to  be  a 
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solicitor  contrary  to  the  provisions  of  The  Solicitors  Act,  R.S.O, 
1937,  c.  223  and  amendments  thereto. 

2.  That  during  the  said  period,  and  not  being  admitted  and 
enrolled  and  duly  qualified  to  act  as  a solicitor,  he  did  unlaw- 
fully practise  or  for  gain  or  reward  act  as  a solicitor  contrary 
to  the  provisions  of  The  Solicitors  Act  and  amendments  thereto. 

He  appealed  from  both  convictions  to  the  County  Court  of 
the  County  of  York,  pursuant  to  s.  750  of  The  Criminal  Code, 
R.S.C.  1927,  c.  36,  as  amended.  The  appeal  was  dismissed  and 
the  convictions  were  affirmed  by  order  made  by  His  Honour 
Judge  Factor  dated  the  22nd  February  1952.  The  appellant 
asked  for  leave  to  appeal  from  that  order  pursuant  to  s.  769 A 
of  The  Criminal  Code,  enacted  by  1947-48,  c.  39,  s.  34.  That 
leave  was  granted  and  the  hearing  of  the  appeal  proceeded  forth- 
with. 

The  notice  of  appeal  sets  forth  seven  grounds  of  appeal,  but 
the  only  grounds  presented  in  argument,  as  I noted  them,  are 
as  follows: 

1.  That  the  learned  judge  did  not  construe  s.  6 of  The 
Solicitors  Act,  as  amended,  correctly. 

2.  That  in  any  event  the  prosecution  failed  to  prove  beyond 
reasonable  doubt  that  the  conduct  of  the  appellant  or  any  act 
done  by  him  was  contrary  to  the  provisions  of  the  section. 

It  is  of  interest  and  not  without  importance  to  trace  the 
history  of  s.  6 of  The  Solicitors  Act.  It  appears  in  different 
form  in  the  statutes  of  Canada,  1857,  20  Viet.,  c.  63,  s.  II.  By 
that  enactment  no  person  shall  act  as  an  attorney  or  solicitor 
in  Court  practice  unless  admitted  and  enrolled  and  duly  qualified 
as  such.  Section  XVII  of  the  statute  makes  it  an  offence  to 
do  so  and  provides  that  such  an  offence  shall  be  deemed  a 
contempt  of  Court.  Like  provisions  are  contained  in  C.S.U.C., 
1859,  c.  35,  ss.  1 and  18,  and  R.S.O.  1877,  c.  140,  ss.  1 and  27. 
(In  1881,  by  44  Vic.,  c.  5,  s.  74,  it  was  enacted  that  from  and 
after  the  commencement  of  that  Act,  solicitors  and  attorneys 
should  be  called  solicitors  of  the  Supreme  Court  of  Ontario.) 
There  follow  R.S.O.  1887,  c.  147,  ss.  1 and  26,  and  R.S.O.  1897, 
c.  174,  ss.  1 and  2.  The  sections  continued  without  change  until 
The  Solicitors  Act  passed  in  1912,  2 Geo.  V,  c.  28.  In  that  Act 
the  words  “or  hold  himself  out  as  or  represent  himself  to  be 


902 


Ontario  Reports. 


[1952] 


a Solicitor”  were  added  to  s.  3 (formerly  s.  1),  and  I now 
quote  that  section  as  amended : 

“Unless  admitted  and  enrolled  and  duly  qualified  to  act  as 
a Solicitor,  no  person  shall  act  as  a Solicitor  in  any  Court  of 
Civil  or  Criminal  Jurisdiction  or  before  any  Justice  of  the  Peace, 
or  shall  as  such  sue  out  any  writ  or  process,  or  commence, 
carry  on  or  defend  any  action,  or  proceeding  in  the  name  of  any 
other  person,  or  in  his  own  name,  or  hold  himself  out  as  or 
represent  himself  to  be  a Solicitor.” 

Section  2 of  the  prior  Act  disappeared  and  s.  4 of  the  new 
Act  provided  a penalty  for  “any  person,  unless  himself  a party 
to  the  proceeding,  [who]  commences,  prosecutes  or  defends  in 
his  own  name,  or  that  of  any  other  person,  any  action  or  pro- 
ceeding without  having  been  admitted  and  enrolled”  and  duly 
qualified  as  a solicitor.  I observe,  however,  that  in  the  new 
Act  there  is  no  special  provision  for  a penalty  for  any  person 
who  holds  himself  out  as  or  represents  himself  to  be  a solicitor. 
The  sections  appear  in  R.S.O.  1914,  c.  159,  as  ss.  3 and  4;  in 
R.S.O.  1927,  c.  194,  as  ss.  6 and  7;  and  in  R.S.O.  1937,  c.  223, 
as  ss.  6 and  7. 

In  1940  s.  6 was  amended  by  making  a further  addition 
thereto  and  as  amended  subs.  1 thereof  reads  as  follows: 

“Unless  admitted  and  enrolled  and  duly  qualified  to  act  as 
a solicitor,  no  person  shall  act  as  a solicitor  in  any  court  of 
civil  or  criminal  jurisdiction  or  before  any  justice  of  the  peace, 
or  shall  as  such  sue  out  any  writ  or  process,  or  commence, 
carry  on  or  defend  any  action  or  proceeding  in  the  name  of  any 
other  person,  or  in  his  own  name,  or  hold  himself  out  as  or 
represent  himself  to  be  or  practise  or  for  gain  or  reward  act 
as  a solicitor.” 

The  section  was  further  amended  by  adding  inter  alia  the 
following  subsection : 

“(2)  Every  person  who  violates  the  provisions  of  subsection 
1 shall  be  guilty  of  an  offence  and  liable  to  a penalty  of  not 
more  than  $100  for  a first  offence  nor  more  than  $200  for  a 
second  or  subsequent  offence.” 

Section  6 in  the  form  as  amended  in  1940  and  reproduced 
in  part  above  was  in  force  at  the  time  the  charges  were  laid 
against  the  appellant. 
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It  appears  plain  that  prior  to  1912  the  enactment  under 
consideration  was  limited  in  scope.  The  prohibition  against 
acting  as  a solicitor  was  limited  to  Court  practice.  Counsel 
for  the  appellant  argues  that  neither  the  amendment  made  in 
1912  nor  that  made  in  1940  extended  the  scope  of  the  enact- 
ment; that  the  clauses  added  to  the  section  should  be  limited 
by  the  preceding  words  in  the  section  and  should  be  interpreted 
as  if  the  words  “in  any  such  matter’’  were  inserted  in  each 
clause  as  follows:  “or  in  any  such  matter  hold  himself  out  as 
or  represent  himself  to  be  or  in  any  such  matter  practise  or 
for  gain  or  reward  act  as  a solicitor”. 

I cannot  accept  that  argument.  One  must  not  lose  sight  of 
the  object  of  the  legislation.  It  is  twofold.  It  is  to  protect 
members  of  the  legal  profession  who  have  been  admitted,  en- 
rolled and  duly  qualified  as  solicitors  against  wrongful  infringe- 
ment by  others  of  their  right  to  practise  their  profession.  It 
is  also  for  the  protection  of  the  public  and  I quote  the  words 
of  Robertson  C.J.O.  in  Rex  ex  rel.  Smith  v.  Ott,  [1950]  O.R. 
493  at  496,  [1950]  4 D.L.R.  426,  97  C.C.C.  302,  as  follows: 

“To  protect  the  public  against  persons  who,  for  their  own 
gain,  set  themselves  up  as  competent  to  perform  services  that 
imperatively  require  the  training  and  learning  of  a solicitor, 
although  such  persons  are  without  either  learning  or  experience 
to  qualify  them,  is  an  urgent  public  service.” 

If  the  Legislature  had  intended  to  limit  the  scope  and 
application  of  the  section  in  the  manner  urged  by  counsel  for 
the  appellant,  the  legislators  could  and  would  have  used  ap- 
propriate language  to  express  that  intention  clearly.  In  my 
opinion,  it  was  intended  by  the  amendments  made  in  1912  and 
in  1940  to  extend  the  scope  of  the  section  to  matters  other 
than  “Court  practice”.  It  was  intended  to  apply  to  every  service 
which  imperatively  requires  the  exercise  of  the  skill  and  learn- 
ing of  a solicitor  who  has  been  admitted  and  enrolled  and  is 
duly  qualified. 

I shall  proceed  to  consider  whether  or  not  the  conduct  of 
the  appellant  in  this  particular  case  falls  within  the  words 
“practise  or  for  gain  or  reward  act  as  a solicitor”. 

It  appears  that  he  was  engaged  in  connection  with  real  estate 
transactions.  At  times  he  represented  the  vendor  and  at  other 
times  he  acted  for  the  purchaser  of  real  property.  He  prepared 
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and  approved  forms  of  offer  to  purchase;  considered  and  ap- 
proved the  form  and  contents  of  deeds;  examined  the  execution 
and  satisfied  himself  as  to  the  sufficiency  thereof.  He  examined 
abstracts  of  title  and  documents  of  title;  prepared  requisitions 
in  respect  thereof  and  decided  the  sufficiency  or  otherwise  in 
law  of  the  answers  thereto.  He  satisfied  himself  as  to  encum- 
brances of  title  and  the  sufficiency  of  discharges.  He  carried 
on  correspondence  and  had  dealings  with  solicitors  engaged  in 
any  matter  or  transaction  with  which  he  was  concerned  in  the 
same  manner  as  though  he  were  a duly  qualified  solicitor,  ex- 
cepting only  that  he  did  not  make  actual  use  of  the  title  of 
solicitor. 

Thus,  it  appears  in  evidence  that  he  required  a draft  deed 
in  favour  of  a purchaser  and  his  wife  “as  joint  tenants”.  In 
the  same  matter  he  wrote  to  a solicitor:  “I  have  made  an 
investigation  of  the  title  herein  and  without  prejudice  to  the 
purchasers’  rights,  I submit  the  following  requisitions  on 
title:  ...”  He  set  forth  numerous  requisitions  and  in  one  of 
them  he  required  a “proper  discharge”.  And  in  another  he 
required  “production  and  registration  of  proper  conveyances 
correcting  the  error”.  He  returned  the  draft  deed  to  the  vendors’ 
solicitor  “approved  as  to  form”.  He  required  production  of  a 
certain  agreement  for  his  “perusal”.  After  perusal  he  took 
exception  to  the  sufficiency  of  the  agreement  and  asked  the 
solicitor  for  the  vendor  to  produce  another  agreement  or  under- 
taking as  specified  by  the  appellant. 

In  a letter  signed  by  him  he  advised  a client  that  “you  are 
now  the  registered  owner  in  fee  simple”  of  certain  property  and 
that  “I  have  very  carefully  searched  the  title  and  am  satisfied 
that  you  have  a good  and  marketable  title  to  the  property”. 
Like  opinion  in  the  same  language  was  expressed  by  the  appel- 
lant in  respect  of  other  property  and  in  other  transactions. 

In  correspondence  with  one  solicitor  he  says:  “There  is 
nothing  in  the  recitals  in  the  above  Instrument  to  connect  these 
grantors  with  the  registered  owner.  Unless  an  intervening  con- 
veyance is  registered  or  proper  explanation  placed  on  deposit 
to  show  how  the  Grantors  . . . acquired  title,  I cannot  complete 
the  search  or  take  the  title.”  Later,  to  the  same  solicitor,  he 
stated:  “Copies  of  Declarations  which  you  sent  me  in  answer 
to  this  requisition,  do  not  clear  up  this  objection  on  title.” 
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Again  he  said  to  a solicitor:  “If  you  feel  you  have  sufficient 
evidence  to  satisfy  a Judge  of  the  Supreme  Court  that  the 
claims  of  these  two  are  barred,  then  I suggest  that  you  bring 
a Vendor’s  and  Purchaser’s  Motion  to  dispose  of  this  issue.” 
And  further  in  the  same  letter:  “I  submit  until  proper  [suc- 
cession duty]  Releases  are  procured  and  registered,  there  is  no 
vesting  of  the  land  in  your  client.  I submit  that  your  client 
cannot  pass  a good  title.”  Further,  he  said:  “Respecting  your 
answer  to  my  third  requisition  on  title.  Since  when  is  it  the 
fact  that  land  sold  for  purposes  of  administration  is  sufficient 
to  dispose  of  the  question  of  the  debts  of  the  deceased?” 

He  informed  another  solicitor  in  a transaction  that  “Hydro 
bill  is  not  an  encumbrance  against  lands  in  Toronto.”  Finally 
he  used  the  tariff  of  fees  adopted  by  solicitors  of  the  County 
of  York  Law  Association  in  the  preparation  of  bills  of  costs — 
for  example,  I find  this  item : 

“Tariff  $112.50  Charge  $100.00 

“Tariff  $ 87.50  Charge  $ 75.00.” 

In  short,  the  appellant  conducted  himself  in  transactions 
for  the  sale  and  purchase  of  real  estate  in  the  same  manner 
as  any  duly  qualified  solicitor  with  the  single  exception  that 
he  did  not  actually  use  the  title.  I think  that  his  whole  course 
of  action  must  be  viewed,  and  not  any  one  particular  act  such 
as  the  drafting  or  registration  of  a deed.  Viewed  in  that  way, 
there  could  be  no  doubt,  on  the  evidence  adduced,  that  he 
practised  as  a solicitor  and  that  he  acted  as  such  for  gain  or 
reward. 

Counsel  for  the  appellant  argued  that  because  the  appellant 
was  a notary  public,  his  conduct  was  not  unlawful.  That  argu- 
ment fails  because  the  appellant  far  exceeded  any  right  he 
possessed  under  The  Notaries  Act,  presently  R.S.O.  1950,  c.  254. 
Under  that  statute  he  had  no  power  whatsoever  to  raise  and 
settle  with  solicitors  questions  of  title  or  to  express  opinions 
to  clients  that  they  had  a “good  and  marketable  title”.  His 
conduct  in  his  practice,  viewed  as  a whole,  was  not  that  of  a 
notary  public  but  was  practice  as  a solicitor. 

I turn  now  to  the  charge  that  the  appellant  held  himself 
out  as  or  represented  himself  to  be  a solicitor.  Here  again,  it 
is  proper  to  look  at  the  whole  conduct  of  the  appellant  as  well 
as  at  particular  acts.  His  business  was  carried  on  in  the  same 
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manner  as  that  of  a solicitor.  His  correspondence  had  all  the 
appearance,  in  form  and  in  content,  of  that  of  a solicitor.  He 
raised  questions  of  law  and  decided,  as  a matter  of  law,  the 
sufficiency  of  answers  thereto.  He  expressed  opinions  that  titles 
to  real  property  were  good  in  law.  He  did  not  call  himself  a 
solicitor,  but  I am  satisfied  that  his  conduct  in  business  transac- 
tions in  which  he  was  engaged  would  lead  a reasonable  person 
to  believe  that  he  possessed  and  purported  to  exercise  the  skill 
and  learning  of  a duly  qualified  solicitor.  Indeed  the  evidence 
shows  that  in  one  instance  he  found  it  necessary  or  deemed  it 
advisable  to  request  a solicitor  not  to  address  him  as  a barrister. 

He  displayed  on  one  of  his  office  windows:  “G.  Mitchell — 
Notary  Public,  Real  Estate,  Insurance,  Legal  Documents”,  and 
on  another  window:  “Legal  Documents,  Real  Estate,  Convey- 
ancing, Insurance”.  One  document  filed  in  the  proceedings,  and 
said  to  be  a copy  only,  shows  on  the  back  thereof  “Box  525”, 
“Solicitor  for  the  Mortgagee”.  “Box  525”  refers  to  the  number 
of  a box  in  the  Registry  Office  which,  I assume,  was  in  his 
name.  It  is  a convenient  and  common  practice  for  a solicitor 
to  have  a box  in  the  Registry  Office  in  his  name  for  use  in 
connection  with  his  practice  at  that  place. 

The  positive  acts  to  which  I have  referred  serve  to  support 
my  view  and  conclusion,  beyond  reasonable  doubt,  that  the 
appellant  wrongfully  held  himself  out  as  or  represented  him- 
self to  be  a solicitor  in  violation  of  the  statutory  prohibition 
contained  in  s.  6 of  The  Solicitors  Act. 

In  the  course  of  my  study  of  the  questions  involved  in  this 
appeal  I examined  the  history  of  the  legislation  in  force  in 
England.  That  legislation  differs  in  form  but  has  the  same 
object  as  the  legislation  in  force  in  this  Province.  It  is  of 
interest  and  of  importance  as  showing  that  conveyancing  was 
part  of  the  work  of  an  attorney  from  the  beginning  of  the 
nineteenth  century  at  least.  In  1804,  by  The  Stamp  Act,  44 
Geo.  Ill,  c.  98,  it  was  enacted  in  s.  XIV : 

“That  every  person  who  shall,  for  or  in  Expectation  of  any 
Fee,  Gain,  or  Reward,  directly  or  indirectly,  draw  or  prepare 
any  Conveyance  of,  or  Deed  relating  to,  any  Real  or  Personal 
Estate  . . . other  than  and  except  Serjeants  at  Law,  Barristers, 
Solicitors,  Attornies,  Notaries,  Proctors,  Agents  or  Procurators, 
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having  obtained  regular  Certificates  . . . shall  forfeit  and  pay 
for  every  such  Offence  the  Sum  of  fifty  Pounds  ...” 

That  section  was  not  repealed  until  1941,  by  4 & 5 Geo. 
VI,  c.  42,  s.  14  (schedule).  Early  enactments  also  appeared 
in  The  Solicitors  Act,  1843,  6 & 7 Viet.,  c.  73;  The  County 
Courts  Act,  1852,  15  & 16  Viet.,  c.  54;  The  Solicitors  Act,  1860, 
23  & 24  Viet.,  c.  127;  The  Stamp  Act,  1870,  33  & 34  Viet., 
c.  97;  The  Attorneys  and  Solicitors  Act,  1874,  37  & 38  Viet., 
c.  68.  I observe  that  in  the  last-mentioned  statute  there  is  a 
distinct  extension  of  the  statutory  protection.  Until  then  the 
legislation  was  aimed  at  unqualified  persons  doing  Court  prac- 
tice, drawing  deeds,  instruments,  etc.  Here  we  find,  in  s.  12, 
provision  that  any  person  “who  wilfully  and  falsely  pretends  to 
be  or  takes  or  uses  any  name,  title,  addition,  or  description 
implying  that  he  is  duly  qualified  to  act  as  an  attorney  or 
solicitor,  or  that  he  is  recognised  by  law  as  so  qualified,  shall 
be  guilty  of  an  offence”.  There  follow  amendments  to  The 
Stamp  Act  and  to  The  Attorneys  and  Solicitors  Act  which  I 
do  not  now  note,  but  in  1932  the  prior  enactments  relating  to 
solicitors  were  consolidated  in  The  Solicitors  Act,  1932,  22  & 23 
Geo.  V,  c.  37.  Section  47  of  that  Act  provides: 

“Any  person,  not  being  a barrister,  or  a duly  certificated 
solicitor  . . . notary  public,  conveyancer  . . . who,  for  or  in 
expectation  of  any  fee,  gain  or  reward,  either  directly  or  in- 
directly, draws  or  prepares  any  instrument  relating  to  real  or 
personal  estate  . . . shall  be  liable  : . . to  a fine.  ...” 

In  1949  there  was  an  important  enactment  by  12  & 13  Geo. 
VI,  c.  21,  s.  1(1)  (h).  It  was  provided  thereby  that  any  enact- 
ment conferring  “any  right,  privilege  or  exemption  by  reference 
to  a person’s  being  a conveyancer  ...”  ceased  to  have  any 
effect. 

I direct  attention  to  the  fact  that  there  are  many  reported 
cases  in  the  nineteenth  century  in  which  the  question  of  the 
liability  of  an  attorney  or  solicitor  in  matters  of  conveyancing 
was  considered.  Thus  he  has  been  held  liable  for  not  investi- 
gating title;  for  not  making  proper  searches  for  encumbrances; 
for  careless  examination  of  the  abstract;  for  omitting  to  ascer- 
tain that  a third  party  had  an  equitable  charge  on  land  (see 
Poley’s  Law  of  Solicitors,  1897,  pp.  196  et  seq.). 
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My  opinion  is  that  the  appellant  was  properly  convicted  on 
both  charges  against  him.  The  order  made  by  the  learned  judge 
in  the  Court  below  was  right  and  this  appeal  should,  accord- 
ingly, be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant : Lang,  Michener,  Day  d Cranston, 
Toronto. 


[COURT  OF  APPEAL.] 

Regina  v*  Laycock* 

Criminal  Law — Insanity — Charge  to  Jury — Issues  to  be  Considered — 

Effect  of  Medical  Evidence. 

The  question  of  insanity,  if  it  arises  in  a trial,  must  be  passed  upon  by 
the  jury,  and  it  must  be  put  to  them  in  such  a way  as  to  ensure 
their  due  appreciation  of  the  value  of  the  evidence.  This  cannot  be 
done  by  merely  referring  to  the  statements  made  or  evidence  given 
by  the  accused  man  who  is  alleged  to  have  been  insane,  and  not 
referring  to  the  medical  evidence  bearing  on  the  question  of  insanity. 
It  is  not  correct,  in  putting  the  question  of  insanity  to  the  jury,  to  tell 
them  that  they  are  entitled,  if  they  find  the  accused  not  to  have  been 
sane  at  the  time  of  the  offence,  to  bring  in  a verdict  of  not  guilty 
on  account  of  insanity;  they  should  be  told  that  if  they  make  that 
finding  it  is  their  duty  to  bring  in  such  a verdict. 

An  appeal  from  a conviction,  before  Barlow  J.  and  a jury, 
for  murder. 

24th  November  1952.  The  appeal  was  heard  by  Pickup 
C.J.O.  and  Laidlaw,  Roach,  J.  K.  Mackay  and  F.  G.  MacKay 
JJ.A. 

J.  B.  Conlin,  for  the  accused,  appellant:  1.  The  trial  judge 
erred  in  his  charge  to  the  jury  as  to  provocation.  In  placing 
that  issue  before  the  jury  he  did  not  direct  their  attention  to 
the  evidence  which,  if  believed,  might  have  been  taken  as 
establishing  provocation:  Rex  v.  Harms,  [1936]  2 W.W.R.  114, 
66  C.C.C.  134,  [1936]  3 D.L.R.  497.  He  directed  their  attention 
to  acts  of  the  accused  both  preceding  and  following  what  might 
have  amounted  to  provocation,  but  did  not  mention  that  essential 
part.  The  evidence  to  which  he  directed  their  attention  might 
have  been  relevant  to  the  issue  whether  the  accused  acted  on 
the  sudden,  under  the  influence  of  provocation,  but  was  not 
relevant  to  the  question  whether  or  not  there  was  provocation. 
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The  trial  judge  did  not  explicitly  tell  the  jury  that  if  they 
found  that  there  was  provocation,  as  defined  in  s.  261  of  The 
Criminal  Code,  R.S.C.  1927,  c.  36,  and  that  the  accused  acted 
under  its  influence,  or  if  they  had  a reasonable  doubt  on  either 
of  these  matters,  they  must  acquit  of  murder  and  convict  of 
manslaughter  only:  Rex  v.  Saxey  (1951),  4 W.W.R.  (N.S,)  92, 
101  C.C.C.  112,  13  C.R.  300. 

2.  The  trial  judge  erred  as  to  the  onus  of  proof  on  the 
issue  of  insanity.  He  told  the  jury  that  it  must  be  established 
by  the  accused  “to  your  satisfaction”.  This  is  almost  identical 
with  the  language  he  used  in  explaining  the  general  onus  on 
the  prosecution.  He  did  use  the  words  “preponderance  of  evi- 
dence”, but  did  not  explain  those  words,  and  this  might  well 
have  caused  confusion  in  the  circumstances:  Rex  v.  Megill, 
23  Sask.  L.R.  299,  51  C.C.C.  377,  [1929]  1 W.W.R.  470,  [1929] 
2 D.L.R.  279. 

Further,  the  trial  judge  told  the  jury  that  if  they  found 
that  the  accused  was  insane  at  the  time  of  the  killing  they 
were  “entitled”  to  return  a verdict  of  not  guilty  on  account 
of  insanity.  He  should  have  said  that  the  accused  was  entitled 
to  that  verdict,  and  that  the  jury  must  return  it. 

3.  The  trial  judge  failed  to  put  the  accused’s  case  fully  and 
fairly  to  the  jury.  He  told  them  that  the  prosecution  was  by 
the  people,  and  that  the  jury  represented  “the  people  against 
the  accused”,  and  further,  before  dealing  at  all  with  the  law 
or  with  the  accused’s  defence,  he  told  the  jury  that  in  his 
opinion  the  accused  was  guilty  of  deliberate,  premeditated 
murder.  This  view  runs  right  through  his  charge,  and  he  did 
not  point  out  any  evidence  favourable  to  the  accused:  Rex  v. 
Harms,  supra. 

The  evidence  of  Dr.  Doyle,  who  gave  opinion  evidence  that 
the  accused  was  insane,  and  suffering  from  delusions  that  would 
affect  his  ability  to  distinguish  right  from  wrong,  was  referred 
to  only  in  a very  fragmentary  and  slighting  way.  [Pickup 
C.J.O.:  The  trial  judge  did  not  refer  to  the  Crown’s  medical 
evidence  at  all.]  No,  but  what  he  did  say  about  Dr.  Doyle’s 
evidence  might  well  lead  the  jury  to  think  that  it  had  no  value 
at  all.  [Laidlaw  J.A.:  The  trial  judge’s  statement  that  in  his 
opinion  this  was  a deliberate,  premeditated  murder  is  by  in- 
ference an  expression  of  opinion  that  the  accused  was  sane. 
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Should  he  then,  and  in  connection  with  that  statement  of 
opinion,  have  referred  to  the  evidence  of  Dr.  Doyle?]  I submit 
that  he  should.  [Laidlaw  J.A.:  The  essential  question  on  this 
branch  of  your  argument  is  whether  the  jury  were  left  free 
to  reach  their  own  conclusion.]  Yes,  subject  to  my  next  point. 

4.  The  trial  judge’s  final  instruction  to  the  jury  as  to  the 
possible  verdicts  they  might  return  was  so  worded  as  impliedly 
to  exclude  the  possibility  of  disagreement.  This  is  fatal:  Latour 
V.  The  King,  [1951]  S.C.R.  19  at  30,  98  C.C.C.  258,  11  C.R.  1, 
[1951]  1 D.L.R.  834. 

W,  B.  Common,  Q.C.,  for  the  Attorney-General,  respondent: 
I point  out  first  that  no  objection  was  taken  at  the  trial  on 
any  of  the  grounds  now  argued.  Of  course,  I concede  that  if 
the  trial  judge  made  any  serious  error  this  Court  should  inter- 
fere, but  the  fact  that  there  was  no  objection  at  the  trial  is 
always  important  in  deciding  whether  there  has  been  any  sub- 
stantial wrong  or  miscarriage  of  justice:  Rex  v.  Hill,  61  O.L.R. 
645,  49  C.C.C.  161,  [1928]  2 D.L.R.  736. 

1.  There  was  no  contest  as  to  the  facts,  and  the  Crown  in 
no  way  sought  to  question  the  provocative  nature  of  Kier stead’s 
conduct  over  a period  of  months.  With  all  this  evidence  before 
the  jury,  surely  it  was  not  necessary  for  the  trial  judge  to 
review  all  that  evidence  in  detail,  having  accurately  charged 
them  on  the  law  with  respect  to  provocation.  [Roach  J.A.: 
In  view  of  the  decision  in  Rex  v.  Harms,  supra,  approved  in 
Taylor  v.  The  King,  [1947]  S.C.R.  462,  89  C.C.C.  209,  3 C.R. 
475,  [1948]  1 D.L.R.  545,  should  not  the  evidence  of  the  accused’s 
mental  instability,  even  if  it  did  not  amount  to  insanity,  have 
been  drawn  to  the  jury’s  attention  in  connection  with  the  second 
branch  of  the  issue  as  to  provocation,  viz.,  whether  or  not  the 
accused  in  fact  acted  under  the  influence  of  the  provocation?] 
I submit  not.  There  is  no  decided  case  that  extends  the  principle 
of  these  two  cases  to  anything  except  intoxication. 

In  any  case,  the  jury  here  clearly  could  not  have  found  that 
there  was  provocation,  since  the  accused  himself  says  that  he 
was  calm  and  deliberate  and  did  not  lose  his  self-control.  His 
passion  had  never  even  been  aroused,  and  there  was  no  question 
of  its  having  had  time  to  cool. 

The  charge  as  to  the  effect  of  provocation,  if  found,  and  as 
to  reasonable  doubt,  is  sufficient.  The  trial  judge  used  the  very 
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words  of  Woolmington  v.  Director  of  Public  Prosecutions,  [1935] 
A.C.  462,  25  Cr.  App.  R.  72,  as  to  reasonable  doubt.  Once 
reasonable  doubt  has  been  exhaustively  dealt  with  in  the  trial 
judge’s  charge,  it  need  not  be  dealt  with  again  in  connection 
with  each  separate  issue  before  the  jury. 

2.  The  words  used  by  the  trial  judge  as  to  the  onus  in 
connection  with  insanity  are  practically  those  set  out  in  Clark 
V.  The  King,  61  S.C.R.  608  at  621,  35  C.C.C.  261,  59  D.L.R. 
121,  [1921]  2 W.W.R.  446,  followed  by  this  Court  in  Rex  v. 
Gibbons,  [1946]  O.R.  464,  86  C.C.C.  20,  1 C.R.  522,  [1947]  1 
D.L.R.  45.  The  words  “preponderance  of  evidence”  surely  need 
no  definition.  Jurymen  in  these  days  are  of  a high  degree  of 
intelligence,  and  do  not  need  to  have  everything  explained  to 
them. 

I am  not  sure  that  the  jury  should  be  told  that  if  they  find 
that  the  accused  was  insane  at  the  time  of  the  offence  they 
must  bring  in  a verdict  of  not  guilty  on  the  ground  of  insanity. 
The  jury  are  not  required  to  accept  the  evidence  of  the  psy- 
chiatrists, and  may  convict  the  accused  even  if  he  was  insane 
in  the  doctors’  opinion  if  they  are  of  the  opinion  that  he  was 
responsible  for  his  acts:  Rex  v.  Rivett  (1950),  34  Cr.  App.  R. 
87.  In  any  case,  the  word  “entitled”  is  not  objectionable,  al- 
though it  might  have  been  better  if  he  had  said  that  the  accused 
was  entitled  to  the  verdict  if  they  found  him  to  have  been 
insane. 

As  to  the  trial  judge’s  expression  of  his  own  opinion,  he 
had  previously  made  it  perfectly  clear  that  the  jury  need  not 
accept  his  opinion.  [Pickup  C.J.O.:  Can  you  refer  us  to  any 
case  where  the  trial  judge  has  used  language  like  this,  express- 
ing his  opinion  on  the  whole  question  of  guilt,  rather  than  on 
some  incidental  point?]  I know  of  none.  [Roach  J.A.:  The 
trial  judge  in  Taylor  v.  The  King,  supra,  used  very  similar 
language,  and  it  was  not  criticized  in  either  appellate  Court.] 
In  Rivet  v.  The  King  (1915),  24  Que.  K.B.  559,  25  C.C.C.  235, 
27  D.L.R.  695,  it  was  held  that  the  trial  judge  was  entitled  to 
tSi  the  jury  what  verdict  he  would  give  if  he  were  a juror. 

3.  I concede  that  the  trial  judge’s  charge  as  to  delusions 
was  somewhat  sketchy,  but  I submit  that  on  a fair  reading  of 
Dr.  Doyle’s  evidence  there  were  no  delusions  whatever,  and 
therefore  any  shortcomings  there  may  have  been  in  the  charge 
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could  not  have  brought  about  a miscarriage  of  justice.  The 
doctor’s  evidence  really  amounts  to  saying  that  the  accused  had 
faulty  judgment,  and  this  was  what  Dr.  Moorhouse,  called  for 
the  Crown,  agreed  with.  There  certainly  is  no  suggestion  of  any 
delusion  that  would  come  within  the  provision  of  s.  19(2)  of 
The  Criminal  Code.  [J.  K.  Mackay  J.A.:  But  was  the  accused 
not  entitled  to  have  that  subsection  read  to  the  jury,  and  to 
have  the  evidence  analyzed  in  so  far  as  it  might  be  related  to 
the  subsection?]  It  might  have  been  better,  but  my  submission 
is  that  the  charge  was  sufficient  on  the  evidence  actually  given. 

The  question  under  s.  19(2)  is  not  whether  the  accused  be- 
lieved that  he  was  justified,  but  whether  he  believed  in  a state 
of  facts  that,  had  it  existed,  would,  as  a matter  of  law,  have 
justified  or  excused  his  act. 

4,  This  is  not  the  language  criticized  in  Latour  v.  The  King, 
supra,  and  is  not  objectionable. 

5.  Even  if  there  are  defects  in  the  charge,  this  Court  should 
dismiss  the  appeal  under  s.  1014(2)  of  the  Code.  On  this 
accused’s  own  story  he  set  himself  up  as  judge,  jury  and  execu- 
tioner, and  in  his  cross-examination  at  the  trial  he  admitted 
that  he  knew  what  he  was  doing,  knew  that  it  was  morally 
and  legally  wrong,  and  knew  that  there  would  be  consequences. 
In  view  of  these  admissions  the  jury  could  not  properly  have 
returned  a verdict  of  not  guilty  on  account  of  insanity. 

J.  B.  Conlin,  in  reply:  The  charge  as  to  provocation  was  in- 
complete in  that  the  trial  judge  should  have  asked  the  jury: 
(a)  Was  there,  in  the  light  of  all  the  circumstances,  any  wrong- 
ful act  or  insult  sufficient  to  deprive  an  ordinary  person  of  the 
power  of  self-control?  (b)  If  so,  was  the  accused  actually  de- 
prived of  that  power?  In  connection  with  this  question  the  jury 
should  have  been  told  to  consider  the  accused’s  mental  state  and 
lack  of  balance,  (c)  Did  the  accused  act  on  it  on  the  sudden,  and 
before  there  was  time  for  his  passion  to  cool?  The  accused’s 
evidence  that  he  was  cool  and  collected  referred  to  the  time  when 
the  police  arrived,  not  to  the  time  of  the  shooting. 

Cur.  adv.  vult. 

2nd  December  1952.  The  judgment  of  the  Court  was  de- 
livered by 
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Pickup  C.J.O. : — This  is  an  appeal  by  the  accused  from  his 
conviction  on  1st  October  1952  on  a charge  of  murder.  He  was 
tried  by  a jury  presided  over  by  Barlow  J.  at  North  Bay. 

The  accused  gave  evidence  at  length  at  his  trial,  and  told  the 
story  of  his  killing  of  one  Kierstead  on  21st  February  1952,  and 
the  history  of  events  leading  thereto.  He  gave  his  age  as  66. 
He  came  from  England  in  1900.  He  was  a soldier  in  the  first 
world  war  and  tried  again  to  serve  in  the  second  world  war, 
but  his  services  were  not  accepted.  This  fact  is  of  some  signif- 
icance in  considering  the  mental  attitude  of  the  accused  against 
dictators.  He  and  Kierstead  were  neighbours  from  about  August 
1950  until  the  death  of  Kierstead  in  1952.  Kierstead  was  about 
20  years  younger  than  the  accused.  At  first  they  were  friends 
but  later  the  accused  regarded  Kierstead  as  an  enemy,  and  as  a 
Hitler  or  a Mussolini  or  a Stalin. 

There  is  a great  deal  of  evidence  of  troubles  between  Kier- 
stead and  the  accused  and  between  Kierstead  and  other  neigh- 
bours, arising  out  of  acts  of  Kierstead  which  indicate  that  he 
had  little  or  no  regard  for  the  property  rights  of  his  neighbours. 
The  troubles  arose  mostly  over  matters  of  alleged  trespass  on 
the  part  of  Kierstead  and  damage  caused  by  his  cattle  to  the 
property  of  Laycock  or  other  neighbours.  On  one  occasion  there 
was  a fight  when  the  accused  tried  to  prevent  Kierstead  from 
driving  his  cattle  over  what  the  accused  called  the  new  highway 
across  his  approach  to  the  old  highway.  On  another  occasion, 
when  Kierstead  was  determined  to  bring  his  cattle  across  the 
approach  of  the  accused,  the  accused  went  into  his  house  and 
got  a brush-hook.  At  this  stage  Kierstead,  according  to  the 
evidence  of  the  accused,  had  determined  to  cross  the  accused’s 
approach,  and  the  accused  was  determined  that  he  would  never 
let  Kierstead  cross  that  approach  while  he  was  alive.  The  accused 
says  that  on  this  occasion  he  threatened  to  cut  off  Kierstead’s 
head  if  he  came  any  farther.  He  says  that  when  investigation 
was  made  by  the  police  he  told  Constable  Scott  that  he  would 
cut  off  Kierstead’s  head  if  he  molested  his  approach.  Constable 
Scott  asked  him  what  was  the  trouble,  to  which  the  accused 
replied  that  he  had  had  the  King’s  uniform  on,  fighting  for  what 
he  called  justice,  but  that  he  never  thought  he  would  have  to  fight 
for  justice  in  civilian  clothes,  defending  his  property.  On  this 
occasion,  according  to  the  evidence  of  the  accused.  Constable 
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Scott  told  him  that  he  had  a perfect  right  to  defend  his  property, 
to  which  the  accused  answered,  “I  will”.  The  accused  appears 
to  have  discussed  the  conduct  of  Kierstead  with  others,  and  says 
he  believed  that  Kierstead  wanted  to  rule  everything,  and  that 
he,  the  accused,  was  trying  to  fight  for  what  he  thought  was 
justice,  not  for  himself  so  much  as  for  everybody  else  concerned. 
He  says  in  his  evidence  that  he  had  mentioned  to  several  persons 
that  if  Kierstead  came  on  his  property  again,  or  if  Kierstead  did 
not  respect  his  property,  he  would  either  cut  off  Kierstead’s 
head  or  shoot  him,  or  something  of  that  nature.  The  accused 
appears  to  have  endeavoured  to  get  some  action  from  the  reeve 
or  council,  but  came  to  the  conclusion  that  people  in  Canada  had 
got  too  apathetic.  After  discussing  his  troubles  with  some  of  his 
neighbours  he  went  down  to  see  the  police.  He  thinks  that  was 
on  New  Year’s  morning,  but  it  does  not  appear  to  have  produced 
any  remedy.  As  I read  the  evidence  given  by  the  accused,  I 
noticed  that  he  would,  in  telling  about  some  very  serious  matter, 
divert  quickly  to  some  triviality  and  I could  not  help  wondering 
whether  the  person  giving  the  evidence  was  sane. 

With  this  history  of  the  events  preceding  21st  February  1952, 
I come  to  what  happened  on  that  date.  In  the  meantime  the 
accused  had  bought  a rifle,  intending  to  get  a deer.  On  21st 
February  the  accused  saw  from  his  window  a team  and  sleigh. 
He  thought  it  was  his  neighbour  Gingras,  but  when  he  went  out 
to  his  verandah  he  saw  it  was  not  his  friend  Gingras,  but  his 
“enemy”  Kierstead.  I now  quote  the  evidence  of  the  accused  as 
to  what  then  happened: 

“A.  And  immediately  I knew,  this  was  the  challenge  to  me. 
I was  either  going  to  be  a mouse  or  a man.  I knew  also  it  was 
no  good  me  going  out  there  and  talking  to  him,  it  was  no  good 
me  doing  anything  like  that,  because  he  had  a team  and  he  was 
on  the  sleigh  and  I was  on  the  ground,  and  if  I was  away  from 
the  road,  this  broken  stretch,  I was  in  the  snow  around  about 
two  feet  deep  or  something  like  that.  So  I thought,  well.  I’ll  see 
if  I can’t  stop  him.  I went  in  the  house.  My  rifle  was  in  a cloth 
holster.  Any  of  you  who  were  soldiers,  ex-soldiers,  you  will 
know  that  a soldier’s  pride  is  in  his  rifle.  My  rifle  was  spotless 
always.  It  was  loaded;  it  was  always  loaded.  I was  alone.  The 
safety  was  on;  I knew  it.  You  see,  there  was  no  danger  for  me, 
and  I allowed  nobody  to  touch  it  until  I ejected  the  shells.  So  I 
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went  out  with  the  rifle,  and  I could  show  the  counsellor  just  now 
approximately  where  I stood.  I went — I had  this  path — I used 
to  snowplough  it  out  where  I hauled  wood — I went  out — there  is 
a woodpile  that  runs  between — the  woodpile  and  the  shed,  it 
covers  the  north  of  the  cabin  and  it  goes  west  pass  the  end  of 
the  cabin.  I stood  just  clear  of  the  woodpile  on  the  bend  of  my 
little  trail,  and  I told  him,  I said,  ‘You  stop,  turn  around  and  go 
back  home.  You  have  no  business  here.’  He  said,  ‘I  am'  not 
inside  your  fence.’  I said,  ‘I  have  a strict  agreement,  although 
it  is  verbal,  with  the  owner  of  this  farm  that  any  land  I clean 
up  is  mine  for  my  own  use.’  Then  I told  him,  I said,  ‘Provincial 
Constables  have  told  you  to  stay  away  from  me.’  He  said,  ‘I  am 
going.’  I said,  ‘I  will  shoot.’  He  kept  on  going.  I up  with  the 
rifle  and  I shot  him  through  the  hand.  He  yelled,  I believe,  right 
then  to  Lloyd  and  told  him  to  get  the  police.  I ordered  him 
again  to  stop.  He  said,  ‘I  am  going  straight  ahead.’  I shot  him 
again.  By  that  time  he  had  pretty  near  got  to  the  corner  of  my 
northwest — the  northwest  corner  of  my  fence.  As  I said  before, 
it  was  a challenge.  I was  trying  to  protect  democracy  against 
an  out-and-out  dictator,  the  breed  that  I had  put  the  King’s 
uniform  on  three  different  times  to  fight  against.  I am  not  sure 
whether  I shot  a third  time  or  not  before  he  got  off  the  sleigh, 
I am  not  sure,  but  I remember  I dropped  on  my  knee  and  I aimed 
for  his  stomach.  I shot  him.  He  did  not  drop  right  then;  he 
went  a piece  further.  In  all  I shot  four  shots.  One  time  I remem- 
ber I aimed  for  his  neck;  well,  it  was  not  with  the  idea  of  hitting 
him  in  the  neck,  but  he  would  hear  the  bullet  whizz  by  and  it 
might  stop  him.  Whether  that  was  the  second  shot  or  not  I am 
not  sure. 

“Q.  Had  you  tested  that  rifle  at  all  before?  A.  Never, 
never. 

“Q.  No  idea  of  the  accuracy  of  it?  A.  No,  I didn’t. 

“Q.  Did  you  fire  a shot  at  all  when  he  was  on  the  ground? 
A.  Never,  no.  When  you  are  hunting  it  is  always  the  wrong 
idea  to  go  to  anything  wounded  if  you  are  not  sure  it  is  dead 
without  a cartridge  right  in  the  breech.  A soldier  has  that  idea 
always.  I stood — I don’t  know — close  to  his  feet.  He  was  laid 
there.  I ejected  the  shell  and  got  in  another  one,  shoved  it  in 
the  bolt,  and  had  the  rifle  like  this,  and  he  was  laid  there  with  his 
one  arm  out — and  I mustn’t  forget  to  tell  you,  as  he  jumped  off 


916 


Ontario  Reports. 


[1952] 


the  sleigh  he  looked  at  me,  he  was  livid  with  rage,  the  second 
time  I had  seen  him  like  that.  He  said,  ‘I  am  going  where  I like, 
and  you  or  nobody  else  is  going  to  stop  me.’  But  anyway,  as  I say, 
I went  up  alongside  of  him  and  I looked  at  him.  He  was  not 
dead,  he  might  have  been  unconscious — I don’t  know — but  I am 
sure  he  was  not  dead  right  then.  I said,  ‘That’s  the  way  a dictator 
ends.’  Oh,  and  the  glare  of  hatred,  I never  saw  the  equal  of  it 
in  anybody’s  eyes  in  my  life  before — hatred,  positive.  He  knew 
then  I had  beat  him.  So  I was  perfectly  cool,  now,  gentlemen 
of  the  jury. 

“Q.  Were  you  intending  to  kill?  A.  No,  absolutely  not. 
My  idea,  gentlemen  of  the  jury,  was  to  put  him  in  hospital  for 
a year  or  eighteen  months.  I wanted  to  make  him  so  physically 
unfit  and  so  miserable  in  body  and  spirit,  mind,  if  you  like,  that 
he  would  have  a long  time  to  dwell  on  not  only  my  enmity  but 
the  enmity  of  practically  everybody  in  that  part  of  the  township. 
Well,  like  a good  soldier,  I came  in  and  I cleaned  my  rifle;  as  I 
say,  I had  had  an  early  dinner  and  I had  laid  down  and  had  a 
sleep.  I washed  my  dishes,  I shaved,  and  I did  not  cut  myself, 
a clean  shave.  I knew  the  police  were  coming,  but,  gentlemen, 
the  police  always  were,  as  they  are  now  and  they  always  will  be, 
my  friends.  Why?  They  stand  for  law  and  order.  I may  have 
done  something  against  the  law  that  I didn’t  know  I was  doing, 
because  I was  obsessed  with  that  idea  that  I was  defending  liberty 
and  freedom  against  a dictator. 

“Q.  Do  you  feel  at  this  time  that  you  did  anything  wrong? 

“His  Lordship:  Please  don’t  cross-examine  the  witness. 

That  is  quite  an  improper  question. 

“Witness:  So  when  the  police — I saw  the  police  coming,  you 
know.  My  west  window,  I never  covered  it,  because  I thought  if 
I covered  it  with  celloglass  I couldn’t  see  the  traffic.  You  know, 
it  is  a grand  thing  if  you  are  living  away  back  like  that  to  see 
the  traffic;  it  is  more  or  less  stimulating  to  your  spirit,  you 
know,  your  well-being.  I saw  the  cars  coming  along.  As  Con- 
stable Soroka  was  coming  near  the  cabin  I had  the  door  open. 
You  see,  I had  two  doors,  the  door  of  the  cabin  and  a kind  of  a 
porch  door.  Of  course,  the  porch  door  was  open.  I opened  the 
cabin  door  and  stood,  and,  as  Constable  Soroka  told  you,  I was 
perfectly  calm,  absolutely,  because  I considered  the  action  I had 
done  was  absolutely  justified  in  my  own  heart.  So — well,  he  has 
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already  told  you  the  evidence,  and  that  is  exactly  how  it  was. 
What  was  missed  out  of  the  evidence  given  by  the  police,  there 
was  a town  police — I don’t  know  his  name — a rather  tall,  well- 
built  man.  I was  walking  down  coming  back — I forget  now — 
after  seeing  the  body,  and  I said,  ‘Now  we  can  live  in  peace,’ 
and  I really  meant  that — peace. 

“A  peculiar  thing,  gentlemen  of  the  jury — I can  tell  you  this: 
I used  to  be  troubled  with  high  blood  pressure.  I have  had  two 
tests  since  I have  been  in  the  district  gaol,  one  by  Dr.  Moor- 
house,  the  second  one  or  maybe  two  by  Dr.  Brennan,  and  they 
said  in  every  instance  my  blood  pressure  was  practically  normal. 
What  does  that  show?  That  I was  living  in  tension.  It  was  a 
battle.” 

From  the  foregoing  evidence  it  would  appear  that,  if  the 
accused  was  sane,  he  was  guilty  of  murder,  and  fairly  early  in 
the  learned  trial  judge’s  charge  he  said  to  the  jury: 

“Now,  as  I told  you,  gentlemen,  you  are  the  sole  judges  of 
the  facts  and  the  credibility  of  the  witnesses,  and  I have  the 
right  to  express  an  opinion  but  you  do  not  need  to  accept  it;  it 
is  entirely  for  you,  gentlemen;  but  I want  to  say  this  to  you,  and 
then  I am  going  to  proceed  with  the  law,  to  tell  you  what  it  is: 
. I have  given  this  matter  careful  consideration,  and,  as  I say, 
you  do  not  need  to  accept  it,  but  it  is  my  opinion  that  this  was 
a deliberate,  premeditated  murder.” 

The  learned  trial  judge  did  not  couple  with  this  statement  any 
question  as  to  the  sanity  of  the  accused.  He  then  proceeded  to 
discuss  the  law  as  to  murder,  the  burden  upon  the  Crown  to 
prove  the  charge  beyond  reasonable  doubt,  and  the  law  as  to 
provocation.  In  discussing  provocation  he  related  the  facts,  and 
particularly  the  statements  of  the  accused,  to  that  defence.  If 
the  accused  was  sane  when  he  killed  Kierstead,  then,  plainly, 
on  the  evidence  of  the  accused  himself,  if  it  could  be  relied  on, 
there  was  no  evidence  to  go  to  the  jury  that  would  justify  the 
jury  in  reducing  the  offence  to  manslaughter  by  reason  of  provo- 
cation. 

In  his  short  opening  address  to  the  jury  counsel  for  the 
accused  indicated  that  the  defence  was  provocation,  but  at  the 
conclusion  of  the  evidence  it  would  appear  to  have  been  plain 
that  the  only  defence  available  to  the  accused,  on  the  evidence, 
was  the  defence  of  insanity. 
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It  is  necessary  to  consider  ceirefully  what  the  learned 
trial  judge  said  to  the  jury  about  insanity,  having  in  mind  the 
provisions  of  s.  19  of  The  Criminal  Code,  R.S.C.  1927,  c.  36.  The 
question  for  the  jury  in  this  case  was  whether,  at  the  time  of 
the  alleged  offence,  the  accused  was  labouring  under  disease  of 
the  mind  to  such  an  extent  as  to  render  him  incapable  either  of 
appreciating  the  nature  and  quality  of  his  act,  or  of  appreciating 
that  his  act  was  wrong.  The  learned  trial  judge  did  discuss  to 
some  extent  whether  the  accused  was  capable  of  appreciating 
the  nature  and  quality  of  his  act.  He  referred  to  the  evidence 
of  the  accused  on  that  point.  I do  not  see  how,  on  the  evidence, 
the  accused  could  possibly  be  said  to  have  satisfied  the  jury  that 
he  was  incapable  of  appreciating  the  nature  and  quality  of  his 
act.  The  real  question  in  this  case  was,  I think,  whether  the 
accused  had  satisfied  the  jury,  by  a preponderance  of  evidence, 
that  he  was,  by  reason  of  disease  of  the  mind,  rendered  incapable 
of  appreciating  that  his  act  was  wrong.  This  should  have  been 
plainly  put  to  the  jury  by  the  learned  trial  judge. 

What  did  the  learned  trial  judge  say  about  it?  He  had 
already  told  the  jury  that  in  his  opinion  the  accused's  act  was 
a deliberate,  premeditated  murder.  He  had  told  the  jury  that 
the  accused  must  prove  to  their  satisfaction,  by  a preponderance 
of  evidence,  that  when  the  accused  killed  Kierstead  he  was 
labouring  under  such  a defect  of  reason,  from  disease  of  the 
mind,  as  not  to  know  the  nature  and  quality  of  his  act  or,  if  he 
did  know  that,  that  he  did  not  know  he  was  doing  what  was 
wrong.  He  said  to  the  jury : 

“Has  he  shown  you  that  he  did  not  know  it  [his  act]  was 
wrong?  He  says  himself  he  knew  it  was  morally  wrong,  he  knew 
it  was  legally  wrong,  and  he  knew  there  were  consequences.” 

The  learned  trial  judge  did  not  refer  to  the  evidence  on  this 
point  beyond  the  statement  quoted.  There  was  medical  evidence 
given  on  behalf  of  the  accused  and  also  on  behalf  of  the  Crown, 
but  no  reference  was  made  to  it  except  to  say  that  the  statements 
made  by  the  accused  to  the  doctors,  and  particularly  to  Dr. 
Doyle,  were  only  for  the  purpose  of  enabling  the  doctor  to  form 
an  opinion,  and  were  not  really  evidence. 

The  medical  evidence  given  by  Dr.  Doyle  for  the  accused  and 
by  Dr.  Moorhouse  for  the  Crown  was  very  important.  It  is  not 
easy  to  comprehend  fully  just  what  Dr.  Doyle  meant.  It  required 
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careful  consideration  by  the  jury.  I copy  the  following  extracts 
from  Dr.  Doyle’s  evidence: 

“A.  These,  sir,  are  comments  that  did  not  appear  to-day, 
and  that  I thought  were  left  out,  but  were  comments  that  came 
to  me  on  the  30th  of  March,  on  the  day  of  my  examination.  He 
said  that  he  felt  that  hn  the  eyes  of  God  I did  right’,  and  made 
comments  then  that  he  was  a dictator  again  just  as  much  as 
Hitler  and  Stalin.  He  said,  'Democracy  has  not  failed,  Chris- 
tianity has  not  failed,  it  is  the  people  who  have  failed  Christianity 
and  democracy.’  Again,  T did  my  duty  as  I saw  it.  If  I had  shot 
a man  in  cold  blood  or  in  anger  that  would  be  different,  but  I 
did  what  I did  in  the  defence  of  everything  I hold  dear.’ 
Again,  quoting,  T felt  I was  perfectly  justified;  I do  yet.  I know 
it  was  against  the  law,  but  what  is  the  law?  Laws  are  amended 
and  changed;  they  become  obsolete.’  He  said  that  at  the  time 
he  never  thought  of  whether  or  not  it  was  against  the  law.  I 
questioned  him  very  carefully  on  the  point — ‘Well,  what  was  in 
your  mind  at  the  time?’  and  his  answers  had  to  do  with  the  fact 
that  he  felt  that  he  was  morally  obligated  to  undertake  this 
mission  at  this  time  or  this — to  stop  the  dictator,  just  as  he  said 
in  evidence  to-day.  I should  say  that  he  was  most  emphatic 
that  he  felt  that  he  did  right  at  the  time  and  that  he  still  felt 
that  he  had  done  the  right  thing,  that  he  felt  if  the  same  cir- 
cumstances, if  the  same  thing  exactly  were  to  be  the  circum- 
stances to-day,  that  is,  on  the  day  I examined  him,  that  he  would 
act  in  exactly  the  same  way.  He  felt  in  no  sense,  in  no  way,  that 
he  had  done  wrong.  . . . 

“A.  I think  it  [my  opinion]  is  the  same  as  I have  expressed, 
that  he  suffered  from  these  ideas  that  I consider  are  delusional, 
and  that  while,  as  he  has  said,  I believe  if  someone  had  stopped 
and  questioned  him  and  said  to  him,  ‘Look  here,  isn’t  this  against 
the  law?’  he  would  have  answered,  ‘Yes’,  but  he  would  still 
think  and  he  still  does  think  that,  regardless  of  whether  it  was 
against  the  law  or  not,  it  was  the  right  thing  to  do. 

“Q.  Is  there  anything  further  that  you  can  give  to  the 
Court  to  assist  in  this  matter?  A.  I think  not,  Mr.  Wallace, 
unless  you  have  any  specific  questions  to  ask. 

“Q.  Is  there  any  classification  that  the  tendencies  exhibited 
here  go  into,  doctor?  A.  Yes,  the  actual  name  of  the  disease 
is  very  difficult,  and  I do  not  think  I could  venture  it,  but  he  has  a 
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condition  that  can  properly  be  called  a paranoid  state,  that  is,  a 
state  where  the  person — two  things — three  things  are  most  pro- 
minent, without  going  into  detail.  One,  a tendency  to  elevate 
oneself  and  in  one’s  own  eyes  to  see  oneself  as  above  the  common 
crowd  and  out  for  big  responsibilities  that  are  fantastic  in  view  of 
the  facts,  a sort  of  self-aggrandisement  and  a voluntary  accepting 
of  responsibilities  that  are  not  that  individual’s  at  all,  with  an 
exaggerated  altruism  to  those  about  him  in  this  respect.  Two, 
the  development  of  ideas  of  persecution  or  wrong  beliefs,  beliefs 
that  he  is  being  wronged,  that  he  has  no  redress,  or  persecutory 
ideas.  And  three,  naturally  as  a result  of  these  things  there  is 
a serious  disturbance  of  judgment;  the  individual  cannot  appraise 
the  facts  as  a really  healthy  person  could.” 

And  from  the  cross-examination: 

“Q.  Do  you  suggest  that  his  ideas  which  he  has  expressed 
to  you  are  delusions  or  merely  may  be  delusions?  A.  I believe 
they  are  delusions. 

“Q.  But  they  were  not  sufficient  to  interfere  with  his  knowl- 
edge of  right  and  wrong?  A.  Yes,  I believe  they  were. 

“Q.  He  says  they  were  not.  A.  I did  not  understand  him 
to  say  that.  I believe,  as  I have  said,  that  if  he  were  asked — 
even  if  he  had  been  stopped  at  that  time  by  someone  who  said, 
‘Look  here,  don’t  you  know  this  is  against  the  law?’  he  would 
say,  ‘Yes’,  but  he  would  still  say,  ‘It  is  the  right  thing  to  do.’ 

“Q.  Yes,  but  does  that  make  it  justifiable?  A.  Well,  I 
don’t  know  that,  sir.  I am  trying  to  point  out  what  the  man’s 
condition  was  only. 

“Q.  Do  you  mean  to  suggest  that  to  this  Court,  that  it  is 
justification  for  his  act?  A.  No,  I don’t.  I mean  to  point  out 
that  that  is  what  he  believed.  I believe  it  is  a false  belief,  of 
course. 

“Q.  He  knew  it  was  against  the  law?  A.  I think  he  would. 
I do  not  believe  he— 

‘‘Q.  He  said  he  did.  A.  Yes;  I said — 

“Q.  He  says  to-day  he  did.  A.  M’hm. 

“Q.  He  knew  it  was  morally  wrong?  A.  No,  he  says  not. 

“Q.  Well,  he  said  he  did. 

“His  Lordship:  That  is  what  he  said  to-day,  doctor. 

“The  Witness:  I am  sorry;  I thought — 
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“His  Lordship:  He  said  to-day  that  he  knew  it  was  morally 
wrong  and  he  knew  it  was  legally  wrong. 

“The  Witness:  He  knew  it  was  morally  wrong  to  kill,  but 
to  kill  this  particular  man  under  the  circumstances  I have 
described,  he  does  not  or  did  not  believe  at  the  time  I examined 
him  that  he  had  done  the  wrong  thing,  indeed  quite  the  opposite.’' 

I think  the  learned  trial  judge  should  have  directed  the 
attention  of  the  jury  to  the  medical  evidence. 

Having  directed  the  jury  to  the  statement  of  the  accused 
himself  to  the  effect  that  he  knew  his  act  was  morally  wrong, 
legally  wrong,  and  that  there  were  consequences,  I think  the 
learned  trial  judge,  in  fairness  to  the  accused,  should  also  have 
directed  the  attention  of  the  jury  to  other  statements  made  by 
the  accused  which  the  jury  might  consider  inconsistent  with  the 
statements  referred  to  by  the  learned  trial  judge.  The  accused 
had  also  said:  “I  considered  the  action  I had  done  was  absolutely 
justified  in  my  own  heart,”  and  that  he  figured  and  believed 
that  he  was  doing  what  was  right. 

Upon  considering  the  charge  as  a whole  I am  of  the  opinion, 
using  the  words  of  Avory  J.  in  Rex  v.  Finch  (1916),  12  Cr.  App. 
R.  77  at  79,  quoting  Pickford  J.  in  Rex  v.  Bundy  (1910),  5 Cr. 
App.  R.  270  at  273,  that  “the  trial  was  not  satisfactory  and  the 
case  was  not  put  to  the  jury  in  a way  to  insure  their  due 
appreciation  of  the  value  of  the  evidence.”  Nothing  I have  said 
is  to  be  taken  as  meaning,  or  implying,  that  a person  can  take 
the  law  into  his  own  hands  and  justify  his  act  by  saying  he 
believed  it  was  the  right  thing  to  do.  To  justify  the  defence 
of  insanity  under  s.  19(1)  of  The  Criminal  Code  the  accused 
must  be  labouring  under  natural  imbecility  or  disease  of  the 
mind  to  such  an  extent  as  to  render  him  incapable  of  appreciating 
the  nature  and  quality  of  his  act  or  of  knowing  that  such  act 
was  wrong.  The  question  of  insanity  must  be  passed  upon  by 
the  jury  and  put  to  them  in  such  a way  as  to  ensure  their  due 
appreciation  of  the  value  of  the  evidence.  I do  not  think  this  can 
be  done  by  merely  referring  to  the  statements  made  or  evidence 
given  by  the  accused  man  who  is  alleged  to  have  been  insane, 
and  not  referring  to  the  medical  evidence  bearing  on  the  ques- 
tion of  insanity  which  the  jury  had  to  determine. 

I think  I should  also  mention  that  in  putting  the  question 
of  insanity  to  the  jury  it  is  not  sufficient  to  tell  them  that  they 
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are  entitled  to  bring  in  a verdict  of  not  guilty  on  the  ground  of 
insanity,  if  they  find  the  accused  not  to  have  been  sane;  they 
should  be  told  that  it  is  their  duty  to  bring  in  such  a verdict  if 
they  find  the  accused  not  to  have  been  sane  at  the  time  of  the 
commission  of  the  alleged  offence. 

I would  allow  the  appeal,  set  aside  the  conviction  and  order 
a new  trial. 

New  trial  ordered. 

Solicitor  for  the  accused,  appellant:  George  E.  Wallacey 
North  Bay. 
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— ■ Personal  Judgment  against  Own- 
er — Position  of  Subcontractors  — 
The  Mechanics’  Lien  Act,  R.S.O. 
1950,  c.  227,  ss.  18(1),  23,  29(1) 
36(3). 

Ogilvie  V.  Cooke  and  Hannah, 
862. 


MINES  AND  MINERALS. 

Nature  of  Document  commonly 
Called  ‘^mining  lease”  — Rights  of 
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MINES  AND  MINERALS— Continued 

Parties  — Whether  Lease  or  Mere 
Licence,  with  'profit  a prendre. 

Detomac  Mines  Limited  v.  Reli- 
ance Fluorspar  Mining  Syndicate 
Limited,  423,  783. 


MORTGAGES. 

Equitable  Mortgages  — Consti- 
tution by  Deposit  of  Deed  — Effect 
as  against  Execution  Creditor  — 
Subsequent  Recovery  of  Judgment 
by  Mortgagee. 

Kerr  v.  Ruttle  and  Cruick- 
SHANK,  835. 


MORTMAIN. 

Grant  of  land  to  Unlicensed 
Extra-provincial  Company  — Effect 
of  The  Mortmain  and  Charitable 
Uses  Act,  R.S.O.  1950,  c.  241,  s.  2 — 
Effect  of  Licence  subsequently 
Granted  — The  Extra-provincial 
Corporations  Act,  R.S.O.  1950,  c. 
124,  s.  11. 

Re  Garner  and  Gavan  et  al., 
385. 


MOTOR  VEHICLES. 

Rules  of  the  Road  — Signal- 
lights  — Duty  of  Driver  Facing 
Flashing  Amber  Light  — ^‘Caution” 
in  Crossing  Intersection  — Degree 
of  Care  Required  — Inapplicability 
of  Ordinary  ^^right-of-way  rule”  — 
The  Highway  Traffic  Act,  R.S.O. 
1950,  c.  167,  s.  41(1),  (2)  (g)  (ii). 

Smith  Transport  Limited  v. 
Campbell;  Gordon  v.  Campbell;  The 
Public  Utilities  Commission  of 
The  City  of  Kingston  v.  Campbell 


MOTOR  VEHICLES— Continued 

AND  Smith  Transport  Ltd.  ; 
Nechaew  V.  Smith  Transport 
Limited,  479. 

Injury  to  Passenger  — Liability 
of  Owner-driver  — Whether  Car 
Operated  in  Business  of  Carrying 
Passengers  for  Compensation  — 
Isolated  Trip  for  Reward  — The 
Highway  Traffic  Act,  s.  50(2)  — 
Liability  Based  on  Other  Relation- 
ship — Contractual  Liability  — 
Private  Carrier. 

Lemieux  and  Lemieux  V.  Bed- 
ard, 500. 

Offences  — Dangerous  Driving 
and  Driving  without  Due  Care  and 
Attention  — Whether  Law  of  Negli- 
gence Applicable  — The  Criminal 
Code,  R.S.C.  1927,  c.  36,  s.  285(6),  as 
enacted  by  1938,  c.  44,  s.  16  — The 
Highway  Traffic  Act,  s.  29(1). 

Regina  v.  Seabrook,  471. 


MUNICIPAL  CORPORATIONS. 

Powers  — How  Exercised  — 
Necessity  for  By-law  — Exceptions 
to  Rule  — Municipality  Receiving 
Benefit  of  Work  Authorized  by 
Resolution  only  — Attempt  to 
Evade  Payment  on  Ground  of  Ab- 
sence of  By-law. 

Dilworth  et  al.  V.  The  Town  of 
Bala  and  The  Royal  Bank  of 
Canada,  703. 

Enforcement  of  By-laws 
Residential  Restrictions  — Action 
for  Injunction  — Delay  by  Munici- 
pality in  Attempting  to  Enforce  By- 
law — No  Previous  Prosecution  for 
Violation  — Discretion  of  Court  — 
Giving  of  Time  to  Defendant  — 
The  Municipal  Act,  R.S.O.  1950,  c. 
243,  s.  497. 

The  City  of  Toronto  v.  Rudd 
AND  Rudd,  84. 


O.R.] 


Index. 


931 


MUNICIPAL  CORPORATIONS— 

Continued 

Liability  in  Respect  of  Highways 
— Breach  of  Order  of  Railway 
Board  — Limitation  of  Action  — 
The  Municipal  Act,  ss.  453,  454  • — 
The  Railway  Act,  R.S.C.  1927,  c.  170, 
s.  392. 

Toronto-  St.  Catharines  Trans- 
port Limited  v.  The  City  of 
Toronto  and  Canadian  National 
Railway  Company,  29. 

Plebiscites  — Nature  of  Ques- 
tions Proper  to  be  Submitted  to 
Electors  — Form  of  Question  — 
Approval  of  Proposed  Bus  Fran- 
chise — ■ The  Municipal  Act,  ss. 
282(1),  293(1),  386(19),  Form  25  — 
The  Municipal  Franchises  Act, 
R.S.O.  1950,  c.  249,  s.  3. 

Re  Wetmore  and  The  Town  of 
Timmins,  13. 


NARCOTIC  DRUGS. 

Possession  ■ — Whether  Knowl- 
edge of  Nature  of  Drug  Required 
— The  Opium  and  Narcotic  Drug 
Act,  1929  {Can.),  c.  49,  s.  4(1)  (d). 
Rex  V.  Lawrence,  149. 


NEGLIGENCE. 

Absolute  Liability  — Applicatiofi 
of  Rule  in  Rylands  v.  Fletcher  — 
Stock-car  Races  — Escape  of  Rac- 
ing Automobile  on  to  Adjoining 
Public  Park  — Physical  Injuries. 

Aldridge  and  O’Brien  v.  Van 
Patter,  Martin  and  Western  Fair 
Association,  595. 

Liability  of  Manufacturer  to  Ul- 
timate Buyer  of  Product  — Defec- 
tive Pump  for  Installation  in  Oil 
Furnace  — Opportunity  for  Inter- 
mediate Inspection. 

Castle  v.  Davenport-Campbell 
Company  Limited  et  al.,  565. 


NEGLIGENCE — Continued 

Owner  of  Automobile  Permitting 
Intoxicated  Friend  to  Drive  — Re- 
fusal of  Driver  to  Permit  Owner  to 
Resume  Control  — Injury  to  Third 
Person  from  Driver’s  Negligence  — 
Recovery  by  Owner  from  Driver. 

Hughes  v.  McCutcheon,  673. 

Duties  of  Trespassers  inter  se  — 
Occupation  of  Land  under  Invalid 
Lease  — Knowledge  of  Existence  of 
Pipe-line  under  Ground  — Damage 
to  Pipe-line  from  User  of  Land  — 
Failure  to  Anticipate. 

Industrial  Molasses  Corpora- 
tion V.  H.  Corby  Company  Limited 
AND  Empire-Hanna  Coal  Company 
Limited,  50. 

Contributory  and  Ultimate  Neg- 
ligence — Questions  to  Jury  — 
Negligence  ^^contributing  to”  Plain- 
tiff’s Damage. 

Proctor  et  al.  v.  Dyck  et  al.,  95. 

Evidence  — Res  ipsa  loquitur  — 
When  Principle  Inapplicable  — 
*^Thing”  not  exclusively  under  De- 
fendants Control  — Combination 
of  Agencies  — ‘^Ordinary”  Course 
of  Things. 

Petrie  v.  Speers  Taxi  Limited  et 
AL.,  731. 

Sufficiency  of  Evidence  — De- 
fences — Volenti  non  fit  injuria  — 
Necessity  for  Showing  Knowlege  of 
Danger  and  Acceptance  of  Risk. 

Aldridge  and  O’Brien  v.  Van 
Patter,  Martin  and  Western  Fair 
Association,  595. 


NUISANCE. 

Emission  of  Harmful  Matter  — 
Type  of  Neighbourhood  — Reason- 
able User  — Prescriptive  Right  — 
Plaintiff  coming  to”  Nuisance  — 
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NUISANCE — Continued 

The  Limitations  Act,  R.S.O.  1950,  c. 
207,  ss.  34,  35,  37. 

Russell  Transport  Limited  et 
AL.  V.  The  Ontario  Malleable  Iron 
Company  Limited,  621. 

Liability  — Single  Emission  — 
Escape  of  Racing  Automobile. 

Aldridge  and  O’Brien  v.  Van 
Patter,  Martin  and  Western  Fair 
Association,  595. 


PAYMENT. 

Whether  Voluntary  or  Under 
Compulsion  — Threat  of  Penalty 
and  Distress  — Whether  Intention 
Present  to  Close  Transaction  — 
Recovery  of  Money  Paid. 

The  City  of  London  v.  London 
Club  Limited,  177. 


PROHIBITION. 

See  Certiorari  and  Prohibition. 


RAILWAYS. 

Effect  of  Orders  of  Board  — 
Whether  Right  of  Action  Exists  for 
Damages  Resulting  from  Breach  of 
Board  Order  — The  Railway  Act, 
R.S.C.  1927,  c.  170,  ss.  39,  392. 

Toronto-St.  Catharines  Trans- 
port Limited  v.  The  City  of 
Toronto  and  Canadian  National 
Railway  Company,  29. 


REAL  PROPERTY. 

Possessory  Title  — Sufficiency  of 
Possession  — Possession  rather 
than  User  as  Deciding  Factor  — 


REAL  PROPERTY — Continued 

Garage  and  Driveway  — Land  be- 
hind  Garage  — The  Limitations 
Act,  R.S.O.  1950,  c.  207,  ss.  4,  15,  34. 

Laing  and  Laing  V.  Moran  and 
Moran,  215. 

Registration  — Defence  of  Pur- 
chaser for  Value  without  Actual 
Notice  — Burden  of  Proof  — The 
Registry  Act,  R.S.O.  1950,  c.  336,  s. 
74. 

The  City  of  Toronto  v.  Rudd 
AND  Rudd,  84. 


SCHOOLS. 

Continuation  Schools  — Pay- 
ment for  Pupil  Attending  School 
outside  Own  District  — Interpreta- 
tion of  Statute  — Matters  to  be 
Considered  — The  Continuation 
Schools  Act,  R.S.O.  1950,  c.  66,  s. 
6(2). 

The  Board  of  Trustees  of  the 
Continuation  School  of  the  Police 
Village  of  Dublin  v.  The  Seaforth 
District  High  School  Board,  229. 


SPECIFIC  PERFORMANCE. 

Enforcement  of  Judgment  at  In- 
stance of  Defendant  — Implied  Sub- 
mission by  Plaintiff  to  Perform 
Agreement  — Remedies  Open  if 
Judgment  not  Complied  with. 

Gray  v.  Holton  Securities 
Limited,  793. 


STATUTES. 

Interpretation  — Rejection  of 
Ordinary  Grammatical  Meaning  to 
Avoid  Absurdity  — The  Continua- 
tion Schools  Act,  R.S.O.  1937,  c.  359, 
s.  5,  as  amended. 

The  Board  of  Trustees  of  the 
Continuation  School  of  the  Police 
Village  of  Dublin  v.  The  Seaforth 
District  High  School  Board,  229. 
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SUCCESSION  DUTIES. 

Incidence  of  Duty  — Order 
Made  in  Favour  of  Widow  under 
The  Dependants’  Relief  Act,  R.S.O. 
1950,  c.  101  — Consequent  Reduc- 
tion in  Residuary  Gift  — Amount 
on  which  Residuary  Legatee  Re- 
quired to  Pay  Duty  — The  Succes- 
sion Duty  Act,  R.S.O.  1950,  c.  378, 
ss.  lig),  11(1). 

Re  Williams  Estate;  Thompson 
V.  The  Treasurer  of  Ontario,  491. 


TAXATION. 

Municipal  Business  Assessment 

— Necessity  for  Carrying  on  of 
Business  as  Foundation  for  Assess- 
ment — - Social  or  Members’  Club  — 
The  Assessment  Act,  R.S.O.  1950,  c. 
24,  ss.6(l),  (2),  123. 

The  University  Club  of  Toronto 
V.  The  City  of  Toronto,  839. 

Municipal  Business  Assessment 

— Social  Club  — Whether  Liable  to 
Assessment  — Whether  Carrying  on 
Business  — ^^Proprietory  or  other 
club”  — The  Assessment  Act,  s. 
6(1),  (2). 

The  City  of  London  v.  London 
Club  Limited,  177. 

Municipal  Business  Assessment 

— Nature  of  Business  Carried  on 
by  Taxpayer  — Whether  Assess- 
able as  ‘^florist”  or  Exempt  as 
“market  gardener”  or  “nursery- 
man” — Questions  of  Fact  — The 
Assessment  Act,  s.  6(1),  (9). 

The  City  of  London  v.  Wright 
Flowers  Limited,  457. 

Municipal  Real  Property  Assess- 
ment — Exemptions  — Land  “used 
in  connection”  with  Churches,  etc. 

— Houses  of  Refuge,  etc.  — Charit- 
able Institutions  — Support  from 
Public  Funds  — The  Assessment 
Acf,  s.  4(3),  (11),  (12). 

Les  Soeurs  de  La  Visitation 
D’Ottawa  V.  The  City  of  Ottawa, 
61. 


TAXATION — Continued 

Municipal  Real  Property  Assess- 
ment — Crown  Lands  — Interests 
of  Occupiers  — Personal  Tax  on 
Crown  Employees  — Whether  Em- 
ployees Liable  to  Pay  Tax  — The 
Assessment  Act,  ss.  l(o),  30,  32,  98, 
99  — The  Municipal  Act,  R.S.O. 
1950,  c.  243,  s.  308. 

Phillips  and  Taylor  v.  The  City 
OF  Sault  Ste.  Marie,  655. 


TRADE. 

Contracts  in  Restraint  of  Trade 
— Enforceability  — Tests  to  be 
Applied  — Reasonableness  — Pub- 
lic Interest  — Remedies  — Express 
Provision  for  Damages  and  Injunc- 
tion. 

Mills  et  al.  v.  Gill,  257. 


TRUSTS. 

Resulting  Trust  — Effect  of 
Opening  Joint  Bank  Account  with 
Moneys  formerly  Owned  Singly  — 
Whether  Intention  to  Make  Gift 
Established. 

French  v.  French,  889. 


UNDUE  INFLUENCE. 

See  Fraud  and  Undue  Influence. 


WAR  AND 

EMERGENCY  MEASURES. 

Special  Legislation  as  to  Re-em- 
ployment  of  Discharged  Members 
of  Armed  Forces  — Effect  of  Legis- 
lation — Whether  Civil  Right  of 
Action  Created  — The  Reinstate- 
ment in  Civil  Employment  Acts, 
1942  (Can.),  c.  31,  ss.  3,  9;  1946 
{Can.),  c.  63,  ss.  5,  18,  21. 

Blevins  v.  Walker  Stores 
Limited,  205. 
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WILLS. 

Interpretation  — Rules  to  he  Ap- 
plied — Words  to  he  Read  with 
Meaning  Intended  hy  Testator  — 
Gift  of  “money  in  hanW^  — Bonds 
in  Safety -deposit  Box. 

Re  Swindlehurst,  392. 

Interpretation  — Will  of  Solici- 
tor Referring  to  “next-of-kin**  — 
Alternative  Provisions  — Whether 
“express**  Gift. 

Re  Fasken,  802. 

Fraud  and  Undue  Influence  — 
Burden  of  Proof  — Attack  on  Will 
Propounded  for  Prohate  — Testa- 
mentary Capacity  and  Due  Execu- 
tion of  Will  Established  — Onus  on 
Opponents  of  Will  to  Establish  Un- 


WILLS — Continued 

due  Influence  — Insufficiency  of 
Proof  of  Opportunity  and  Motive  — 
Necessity  for  More  than  Mere  Sus- 
picion. 

POCOCK  V.  POCOCK  ET  AL.^  155. 

Dependants*  Relief  — Purpose  of 
Legislation  — Allowance  to  Widow 
— Method  of  Computation  — Mat- 
ters to  he  Considered  — The  De- 
pendants* Relief  Act,  R.S.O.  1950,  c. 
101,  ss.  2,  7. 

Re  Duranceau,  584. 

Dependants*  Relief  — Nature  of 
Order  to  he  Made  — Testator* s 
Scheme  of  Distribution  to  he  Pre- 
served if  Possible. 

Re  Schmidt^  532. 


